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AD VERTISEMENT 

r 

TO 

THU FOURTH EDITION. 


Since the last edition of this Treatise has been 
out of print, the Autlior has employed much of 
his time in endeavouring to render it more com¬ 
plete. He has carefully reviewed it, and introduced, 
in several parts, some su^ects of importance, which 
before liad been either omitted or only slightly 
touched. Many other additions have been also 
made, which he hopes will be thought to have im¬ 
proved the work. 

In the Advertisement to the last edition, the 
Author expressed an intention of introducing a 
chapter on Evidence, with reference to Particular 
Issues in the several Forms of Action. But it 
appeared, on consideration, that to insert a chapter 
of that nature, which must necessarily be one of 
minute detail, would materially alter the character 
of the present treatise, of which the great object has 
been, not so much to inquire minutely into particu¬ 
lars, as to take a general view of the system of the 
Law of Evidence ; entering occasionally into details, 
for the jjurpose of illustration. It would also be 
impossible, in one or in several chapters, to do justice 
to so extensive a subject. Upon the whole, there- 
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ADVERTISEMENT. 


fore, it appeared most advisable to leave the plan of 
the present volume untouched j and, if the Profession 
will excuse an additional volume, he proposes, in 
that form, to undertake the subject. He has al¬ 
ready composed a great part of tliis new work, and 
hopes to -complete it in the course of the ensuing 
- year. 


ISKF.R TeMPLI::, 
Dec. IG. 1819. 



PREFACE 


TO 

THK FIRST EDITION. 


Tn offering to the Public the following Treatise on a 
subject, which has already been considered by 
writers of experience and ability, the Author fears 
that he may be thought presumptuous. He trusts, 
however, that hewvill be forgiven, when it is recol¬ 
lected, that the subject, although it has excited so 
much attention, is yet one wJiich is not easily ex¬ 
hausted, and with regard to which the practice of 
every day must constantly supply fresh materials for 
observation. Among the works on the Law of Evi¬ 
dence, the one most generally approved is that of 
Mr. Pkakjc ; and the present writer feels himself 
gratified in this opportunity of* acknowledging its 
merits. 

The Author regrets, that he is unable to add more 
cases to those already published. The notes of the 
case of IJrown v. Eox, of the Berkeley Peerage case, 
and of Wiltzie v. Adamson, have been supplied by 
the kindiifcss of friends; and for the manuscript 
notes of the following cases, li. v. Tucker, B. v. 
Croker, R. v. Cole, and R. v. Hodgson, he is indebted 
to an authority, on which the Reader may entirely 
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rely. Tlie reported cases, which are cited, are iiti- 
merous; but none are mentioned, which have not 
been carefully examined. 

Since the former part of this work has been printed, 
several cases connected with the subject have been 
reported; they did not, however, appear of sufficient 
importance to be added in an appendix. AVith 
respect to a passage in the third i^hapter, on the 
incompetency of witnesses who have been excom¬ 
municated, it will be proper to observe, that in con¬ 
sequence of a late act of partiament *, which abolishes 
thfivsentence of excommunication for contempt, no 
disability of this kind C&n any Ibnger exist. 

The following pages are submitted to the public, 
with much diffidence and anxiety. The Author 
feels, that many imperfections will be obseri cd; 
and some, which, perhaps, more experience might 
have enabled him to avoid. He is conscious, how¬ 
ever, that he has used every endeavour to render 
his work not unworthy of the public eye, and that he 
has devoted to it his time and utmost attention. 


Middle Temple, 
JunchU 1814. 


♦ Stat. 53G,S. c. 127. 
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ERRATA. 


I’age Note (1} fur 11 Kast, rrad 2 East. 
‘JS7. Note I. 8. iVom, rend some. 


ADDENDA. 

9.^. Note * add, As to Ihi'^c eases, see Hranclram v. Wharton, 1 I5arn. 

Alii. '187. 

to tiu' ease^ in note , add, W*alters Alaiv, 2 Barn, & Aid. 750. 

•J‘J7. to the eases in note (1), add, Swallow v. Beaumont, 2 Barn, Aid. 7G5. 

3i<u Note (1), addj See also the AIS. eases, staled in 5 Priee, 202. 

Note (2), add a\ f'dlonw : 'J'he ('oiirt oi’ I'Nchequer deeided, in the 
ease of the Attorney (Jeneral v. King, 5 IVice, 19J. 
tliat a record of eondenination of goods, proceeding 
njjon one act of p.irliament, is not evidence with 
lispect to the commission of an offence, charged under 
another act. And Air. Baron W'ood held, (p. 211.) tliat 
the tecord, if admissible at nil, could not be admitted 
as proof of any immaterial allegation, which might l>e 
conUviiied in the record. Sec also p. o()9. supra. 




I 


A 

TREATISE 

ON THE 

LAW OF EVIDENCE. 


•ART THE FIRST. 


^'^HE ari’angeinent, wliicli has been adopted in the following 
Treatise, is, that which appeared the most simple, and 
perspicuous, I'he work consists of two parts; tlie former 
relating to j)ai’ol or unwritten evidence; the latter, to witten 
evidence. The subject of the first chapter is the metliod of 
compelling the attendance of witnesses for tlie purpose of being 
examined ; and the five succeeding chapters treat of tlie causes, 
winch render witnesses incompetent. In tliese, tlie w'riter has 
inquired into the several objections to witnesses, arising from 
want of reason or understanding, from defect of religious 
principle, from conviction of certain crimes or from infamy of 
character, from interest, and lastly that arising from the relation 
which subsists between a client and his counsel or his solicitor. 
After ascertain! ig whether the witness is competent to give 
evidence, the next cpiestiori, that arises, is, what evidence 
ought to be giv(‘ii, and how the witness ought to be examined. 
The seventh chapter, therefore, treats of the general nature of 
proofs; and die eighth, of the reguhu: mode of examining a 
witness. And the first part then concludes with an incpiiry 
into bills of exception and demurrers to evidence. 


Plan of the 
work. 


fi 
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Of the Attendance of Witnesses. [Ch. 1. 

Tlie second part, which relates to written evidence, treats of 
records, of the iidinissibilitv of verdicts, and judgments, and 
other judicial proceedings, and of the manner in which they 
are to be regularly proved. Public writings, not of a judicial 
nature, and the inspection of such writings, are next con- 
sideretl: after which, follows an irupiiry into the proof oi 
]nivate writings, the requisite of stanqis on written uistru- 
inents, and, lastly, into the admissibility of parol evidence by 
wliich written instruments may bo exjdaineil or varied. 


(^IIAP. J. 

Of the Attendance of Witnesses. 

riTIHK process, which courts of law have instituted for the 
purjiose of compelling the atteiuhuice of witnesses, is by 
the writ of subpoena ad iestijirandnni, Hiis writ commands 
the witness to appt'ar at the trial to testify what he knows in 
the cause, under die penalty of lOOl. to be forfeited to the 
king, (l) And the stat. 5 I'^liz. c. 9. s, 12. gives an additional 
remedy by enacting, that “ if any person (upon whom any 
process out oi‘ a court of record shall be served, to testify 
conceming any cause or matter tlcpending there, and having 
tenderetl to him according to his countenance or Ciilling sudi 
reasonable sum of money for his costs and charges, as witJi 
regard to the distance of the place is necessary to be allowed,) 
do not appear according to the tenor of the process, not 
havii^ a lawful and reasonahlo cause to the contrary, he 
shall forfeit for every such offence lOl., and yield such further 
recompence to the party grieved, as, by tlic discretion of the 
judge of the court, out of whicii the process issues, shall l)e 
awarded.” 

No witness is l)ound to appear in civil cases, unless his 
reasonable cxpences, for going to and letuming from the trial, 

( 1 ) Sec Ibnn of this writ, on atrial, in Tidd. App. p. 33 j.; and on a writ 
ol iixjuiry, p.iJ4I. 



Cli. 1.] Of the Attendance of Witnesses. 

and for his reasonable slay at the place, be tendered him at 
the time of serving the subpoena; nor, if he appears, is he 
bound to give evidence, till such charges arc actually paid or 
tendered (1), except he reside within the weekly bills of mor¬ 
tality and be summoned to give evidence within them, in 
which case it is usual to leave a shilling with the subpeenu 
ticket, (2) Tlie necessity ol* dns previous tender arises from 
the special provision in the act of Elizabetli before cited. 


If a necessary witness is brought over from a foreign 
country after tlie commencement of an action, and gives evi¬ 
dence at the trial, the reasonable ox])eiices of his passage over, 
and of his subsistence here jicnding the action, will be allowed 
on the taxation of costs. 'I'his point was determined by the 
Court of Coinnion Pleas in the case of Colton v. Witt (3); 
in which cjise, it may be proper to observe*, an application 
had been made to the opposite parly ibr Ins consent to the 
<*xaniinati*)n of the witness on interrogalories, which had been 
refused. In the taxation of costs in lliat case, the expences 
ol‘ the witness’s return to his own eounirv after the trial were 

ft 

not allowed. According to the report, little notice appears to 
have been taken ol* that }>oint; and no reason seems to liave 
iR'en stated for making a distinction between the exjuMices of 
the passage over to this country and lliost^ incurreil on the 
return. The allow'ance of expences in the case <»f foreign 
witnesses is from analogy to the common case of witnesses 
resident in thiscoimiry; and there, on the taxation »*f costs, 
the expellees are allowed for the witness’s return to his jilace 
of residence, as well as for his journey to the place of trial. 
And it appears now to hv the settled rule, both in the Court 
of King’s Bcneh and the Court of C'ommon IMcas, when a 
witness is broiiglit over from a for<‘ign country, (whether 


(1) Chnpnmu v. Poynton, 2 Stra. (iJ) .■> Blue. Com. .'liu. TiJil, Pr. 
ll'JO. I* East, !<;. n.S.C., more S48. 

fully stated. Bowles v. Johnson, ('5) 4 Taunt. .'15. Sturdy v. An- 
vfilac. Rep. 36. Puller v. Prentice, drews, 4 Taunt. 

1 H, Blac. 4;). Ilallctt v, Mcars, 

1.5 East, 15. parte Roscoe, 

1 Merivde, 29i. 


J< 


o 

00 


Expence of 
witness from 
abroad. 



4 


Of the Attendance of Witnesses. [C/i. 


Service ®f 
subpoena. 


brought after the commencement of an action, or before 
conunencenient, provided he is brought over bona fide for the 
purposes of the pai ticular action,) that the expences both ot 
his coming to this country and of his return ought to be al¬ 
lowed in the taxation of costs. (1) With respect to com 2 >ens- 
ation for loss of time, the general rule is, that it ought not to 
be allowed; but it woultl be too much to state positively* 
that there are not some cases in which it may be properly 
granted. (2) 


As only four witnesses can be included in one writ of sul- 
poena (3), several writs arc frequently necessary. In order to 
save expence, it is settled, that leaving a ticket, containing the 
substance of the wTit, will be as eflectual as the writ itself; 
but the writ ought to be shown. (4) The writ or ticket 
should be served personally on the witness (5), and in reason¬ 
able time before the day of trial, that he may suffer the 
inconvenience from his attendance on the court. (6) Notice 
to a witness in London at two in the afternoon, requiring him 
to attend the sittings at Westminster in the course ol' tht 
same evening, has been held to be too short. (7) If the wit ¬ 
ness, whose attendance is required, be a married wonum, i: 
will be necessary to serve the subpoena upon her pcrsonallv, 
and tlie tender of the expences should be made to her anil not 
to her husbtmd. (S) If a cause appointed for one sittir\g Ik 
made a remanelj the subj)oena must be re-sealed and re¬ 
served. (9) 


(1) Trcmaia V. Faith, G Taunt. 83. 
1 Marshall, 56.7. S.C. 

(2) Moor V. Adam, 5 Maulc & 
Sclw. 156. Compensation for loss 
of time was refused, in this case, to 
two merchants, who came frum 
abroad as witnesses. In another 
case, it was refused to two mer¬ 
chants, who came from Newcastle; 
Lowry v. Doubleday, 5 Maule & 
Selw. 159.(b.) Lord Ellenborough, 
after citing the la.t case, added, “ he 
believed the practice had been to 
make allowance to n edical men and 
attornics, but not to others.” 

{r.) Cuv.p. 846, 


(4) Goodwin v. West, Cro. Car. 
522.540. Maddison v. Shore, 5 Mod* 

S.P. See form of ticket, on 
writ of inquiry, in 'J'itJd. App., 
p.24l.; and on trial, p.331. 

(5) Smalt V. Whitmill, 2 Stra. 
lo. -i. Wakefield’s case, Rep. temp. 
Hiifd. S.P. 

(6) Hammond v. Stewart, 1 Stra. 
'loy. 

(7) 2 Tidd. Pr. 848. 

(8) Cro. El. 122 , 1 Jon. 430. SJ?. 

(9) Syde* ham v. Rand, 24 G- 5. 
K.B., cited from MS. in 2 Tidd. 
Pr. 846. 
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If a witness, wlio has been duly served with the writ, ami Non attsnd- 
hjis luul a tender of the reasonable expences, omit to attend 
at the trial without a sufficient cause, he is liable to be pro¬ 
ceeded against in one of three ways : 1. By attachment for a 
(onterapt of the process of die court (1); 2. By a special action 
on the case for damages, at common law (2); 3. By an action 
on the stat- 5 Eliz. c. 9. s. 12, for the penalty of lOl., and 
tAso for the further recompence recoverable under that statute. 

Iliis action for a further recompence will not lie, unless tlie 
^iinount lias been previously, assessed by the court, out of/ 
which the process issued; neither the jury nor the judge at 
nisi prius being competent to make the assessment. (3) When 
tlie assessment has Ix^en made, an action of debt will lie. 


The more usual course is to proceed by attachment. And Attaclimert. 
in order to ground this suminaiy inode of proceeding, it is 
not only neccssaiy to show an ill motive in the witness, or 
negligence and inattention to tlie process of the court, but 
also to prove that the witness was personally served (4), and 
that his reasonable expences were paid or tendered at the time 
of die sei vice of the siibpcena. (5) It has been laid down, 
that it is not the practice of die Court of Common Pleas to 
grant an attachment against a witness for non-attendance, but 
that they leave the party injured to his remedy at law. (6) 

However, several cases (7), in which that court has refused 
.in attachment untler special circumstances, clearly show, diat 
general rule is the same in the Common Pleas os in the 
Court of King’s Bench. 


The witnesses, as well as tlie iinrtics in a suit, are protected Privilege Iroia 

* * arrest. 

by courts of justice, and privileged from arrest, atndo^ moron’- 

(1) 2 LiL Raym. I Stra. (5) Ante, p. 2. 

■^lo. 2 Strn. 810.1054. 1150. Cowp. (6) By Wright J., in Ryder v. 

S46. Doug. .561. Blnndford V. Dc Fletcher, cited 1.7 East, 16. Hufie 
Tastet, 5 Taunt, 260. Horne v. v. Fowke, Barnes, .'53. 

Smith, 6 Taunt. 9. 1 Marshall, (7) Brodic v. Tichel, Barnes, 35. 

410. S.C. Stretch V. Wheeler, do. 497, Fuller 

(2) Pearson V. lies, Doug. 561. v. Prentice, IH. Bl. 49. Blandford 

(3) lb. See ante, p. 2. v. De Tastet, 5 Taunt. 26Q. 

(4) 2 Stra. 1054. 
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doy ct rcdmnda. (l) And in ordinary cases, it Is not necessary 
for the protection of a witness, that he sliould liave been served 
with a subpoena, if upon application to him he consented to 
attend without one. (2) A reasonable time is allowed to the 
witness foi* going and returning; and in making this allowance 
the courts are disjiosed to be liberal. (3) This privilege has 
been extended to a party in the suit attending an arbitrator 
timlcr an order of nisi prius. (4) So also a bankrupt, attend¬ 
ing a mi'oling of commissioners in pursuance of a notice, is., 
during his attendance, protected from an arrest at the suit of a 
ta’editor (3), the cominissioniTs being assembled under the au- 
diority of an act of parliament, and sitting as a court for the 
administration of justice. And by the mutiny act (6), wit¬ 
nesses are privileged Irom arrest during their necessary at¬ 
tendance on courts martial, in the same manner as witnesses 
attending a court of law. 


Attendance 
before coin- 
luissioiUTh of 
bankrupt. 


•Commissioners of bankrupt, by stat. 1 J. ]. c. 15. s. 10., are 
empowered to issue their warrant, and apprehend persons, 
known or suspected of having any part of the bankrupts pro¬ 
perty, or of being indebted to the bankrupt, who, after a suf¬ 
ficient wai'ijiiig given to them, refuse to come and appear 
before them to be examined, not having any lawful impediment 
for such refusal 5 and by sect. 11. of the same act, witnesses, 
sent for by the commissioners and attending, shall have such 
costs and charges as the commissioners shall think lit. It 
has been determined, that it is not necessary, under this sec¬ 
tion, to tender to a person, at the time of summoning him to 
nj^pcar before the commissioners, the expences of his journey; 
although, if he be in fact without the means of taking the 
journey, it may be an excuse for not obeying the summons. (7) 


• (1) Lightfoot v. Cameron, ‘iBIac. 
Kep. Ills. Mcckins v. Smith, 1 H. 
Bl. 656. 

( 2 ) Lord Ketyon C. J., in Arding 
V. Flower, 8 T. ft. 556. 

' (3) 2 Blac. Kep 1115. Hatch v. 
Blisset, Gilb. Cas. 308., cited 2 Stru. 
986. 15 East, 16 . 11 . (//.) Willing¬ 

ham V, Matthews, 2 Marshall, 57. 


(4) Spence V. Stuart, 3 East, 89. 

(5) Arding v. Flower, 8 T. R. 
534, 2 Blac. Rcp. 1142, Kinder v. 
Williams, 4 T. R. 377. Spence v. 
Stuart, 3 East, 89. Ex parte Bync, 
1 Ves. & Beam. .316. 

(6) St.55(;.5. c. 108. s. 28. 

(7) Battye v. Givsley, 8 East, 

Ex parte Ben: on, 2 Ro^e, 75. 
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There is a material difference, in this respect, between a witness 
at law, and a person attending on the examination of com¬ 
missioners ; the necessity of a previous tender of expences, in 
the case of a witness who is subpoenaed to attend at a trial, 
arises from the special proyision of the stat. 5Eliz. c. 9. s. 12. 
Another tlifferenCe is, ibfit a person, attending the commis¬ 
sioners as witness under the sUitute of James, is not entided to 
have his exj)ences paid before the conclusion of his examin¬ 
ation, when the amount of the compensation may be best 
ascertained, (l) 

If a bankrupt is in execution, or cannot be brought before 
the commissioners, the acting commissioners are requircti by 
stat. fT. 2. c. 90. s. G., to aUend the bankrupt and take his 
discovery; but as this attendance on the bankrupt in prison 
has been found to be oxtrenicly inconvenient, it is now pro¬ 
vided by stat. 4*9 G. 9. c. 121, s. 13., that bankrupts charged in 
execution are to be hrounht before the commissioners to be 
examined by them, in the same manner as bankrupts in 
custody on mesne process; and the warrant of the commis¬ 
sioners is an indemnity to the keeper of tlie prison. 

Magistrates have not, in general, any authority to compel 
the attendance of witnesses for the purpose of a summary trial, 
except under the special provision of acts of parliament. As 
the statute of 2 & 3 Ph. & Mary, c. 10. requires them to take 
the examination of persons, who bring a prisoner before them 
on suspicion of felony, it incidenttilly gives a povrer to examine 
them upon oath, and to summon by their warrant any other 
persons, who appear to be material witnesses for the prosecu¬ 
tion, to come before them and give evidence. And it may be 
laid down as a general rule, that wherever magistrates are 
authorised by act of parliament to hear and determine, or to 
examine witnesses, they have incidentally a powder to take the 
examination on oath. (2) 

(1) £x parte Roscoc, l Merivale, which gives such power, for the pur- 

188. pose oflevying penalties or maKing 

( 2 ) See Dalt. Just. c. 6 . Lamb, distresses. 

517. And sec stat. 15 G, 3. c, 59., 


Attendance 
before magis¬ 
trates. 
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Witnesses neglecting to attend on courts martiiil, after being 
duly summoned, are liable to be attached in the Court of 
King’s Bench, &c., as if they had neglected to attend a trial in 
some criminal proceeding in that court. (1) And commis¬ 
sioners of inclosure, under the general inclosure act, stat. 
41 G. 3. c. 109. s. 33, 31., hav^‘ a j^ower to summon in writing 
any person within a cerbiin distance to appear before them and 
to be examined; and if the pei'son summoned refuse to appear, 
he will be subject to a penalty. 

The means of compelling the attendance of witnesses, in 
criminal cases, are of two kinds (2): fii’st, by process of sub¬ 
poena, for disobedience to which the person served with the 
process is liable to an attachment (3); or, secondly, the justice 
or coroner, who takes the infi>rnuition of the witnesses, may, 
at the lime of taking it, or at any time before the trial, bind 
them over to appear; and, if they refuse to come or to be 
hound over, may commit tliem for a contempt. (2) I'his 
proceeding by recognizance is the ordinary and more eflectiial 
method. . 

In prosecutions for misdemeanors the defendant has been, 
from the earliest times, allowed the writ of subpaaia. But 
prisoners had no right, by the common law, to this process in 
capital cases, without the special order of the court. (4) For¬ 
merly a prisoner was put upon his trial under a twofold disad¬ 
vantage; he was unable to compel the attendance of witnesses, 
and if they voluntarily attended, their evidence, not being 
given on oath, met Aviih less credit tliaii the evidence on the 
part of the prosecution. But by stal. 7 \\\ 3. c. 3. s. 7., all 
persons indicted for any high trcjison, wheivby corruption of 
blood may ensue, shall have the like proc<ss cf the court, 
where they shall be tried, to compel tlieir witnesses to appear 
for them, as is usually granted to compel witnesses to appear 

( 1 ) Stat. 55 0.5. c. 108 . S. 28 . Crown-ollice, requiring the witness to 

(®) ^ Hale P. C. 281. Beruict v. appear at the ensuing assizes in the 
Watson, 5 Maule & Sel. 1 . . country; and the Court of K. B. 

- ( 3 ) R.' V. Ring, 8 T.R. 585. The granted an attachment. 

0 ul^na in this case issued from the (4) 2 Hawk. P. C. c. 46. s. 17. 

*5 
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against them* And now, as the stat. 1 Ann. st. 1. Q. 9. s, S. 
enacts, that all witnesses, on behalf of a prisoner on a trial for 
treason or felony, shall be sworn in the same manner as wit¬ 
nesses for the crown, and be liable to all the penalties of 
perjury, process may be taken out against them in any case i 
whatever. 

In order to provide for the appearance of witnesses, to an¬ 
swer in cases where warrants are n6t usually issued, and to 
give evidence in criminal prosecutions in any part of the United 
Kingdom, it is enacted by a late act of parliament, stat. 45 G. 3. 
c. 92. s. 3. and s. 4., that the service of a writ of subpoena or 
other process, in any one of the parts of the United Kingdom, 
shall be as effectual to compel his appearance in any other of 
the parts of the same, as if the process had been served in that 
part where tlie person is required to appear. And if the per¬ 
son seiwed docs not appear, the court, out of which the process 
issued, may transmit a certificate of the defiiult in the manner 
specified by tlie act, and the court, to which the certificate is 
transmitted, may punish the person for Lis default, as if he had 
refused to appear to process issuing out of that court; pro¬ 
vided it appear, that a reasonable and sufficient sum of money, 
to tlefray tlic cxpences of coming and attending to give 
evidence and of returning, was tendered to the person making 
defaidt, at the time when the subpoena or otlier process was 
served upon liim. 

Ill civil proceedings, ns we have seen, a witness is not 
obliged to attend or give evidence, unless liis expences are duly 
tendered; but, in criminal prosecutions, witnesses are bound 
to ajjpear unconditionally. On the other hand, it is reason¬ 
able and highly expedient, tliat, Avlien they attend on behalf 
of tile juiblic, a fair compensation should be given them for 
their ti'ouble and necessary ex})cnce. Formerly, how^ever, the 
law provided no means for reimbursing tliem; a defect in our 
Judicial administration, wliich was at lengtli remedied by stat. 
27 G. 2. c. 3. s. 3, This statute enacts, tliat when any poor 
person shall appear on recognizence to give evidence against 


Compeniiation 
in criminal 
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another accused of grand or [)etit larceny or other felony, the 
court may, on the oath of such person, and on consideration 
of his circumstances, in open court order the treasurer of the 
county or place, in which the offence shall have been com¬ 
mitted, to pay such smn of money, as to the court shall seem 
reasonable, for his tijne, trouble, and expence.” 

As'this statute extended only to poor persons who appeared 
on recognizance, and not to such as appeared dn subpoena to 
give evidence, it was afterwards deemed reasonable by the legis¬ 
lature, that every person so appearing on recognizance or sub- 
jxnna, should be allowed his reasonable expences; and also, in 
case of poverty, a satisfaction for his trouble iuid loss of time. 
The stat. 18 G. 3. c. 19. s. 8. therefore enacts, that “where any 
pe];^on shall appear on recognizance or subpoena, to give evi¬ 
dence as to any grand or petit larceny or other felony, whether 
any bill or indictment be preferred or not to the grand jury, 
it shall be in the power of the court (provided the person 

t 

shall, in tlie opinion of the court, have bondfde attended in 
obedience to such recognizance or subpoena,) to order the 
treasurer of the coujity or division, in which the offence shall 
have been committed, to pay him such sum as to the court 
shall seem reasonable, not exceeding tlie expences, wliich it 
shall appear to the court the said person was bond fde put 
unto by reason of the said recognizance and subpoena, making 
a refisonable allowance, in case he shall appear to be in poor 
circumstances, for trouble and loss of time.” 

Another act, lately passed (1), provides, that in cases of felony, 
the court, before whom a person shall be prosecuted or tried, 
shall be empowered (at the rc(]uest of any person bound to 
prosecute, or subpoenaed to give evidence, and who shall ap¬ 
pear to prosecute or give evidence, or who shall appear to the 
court to have been active in the apprehension of a person 
accused of some one of the offences mentioned in several 
recited acts,) to order the sheriff or treasmer of the county, to 


(1) St. M G. 3. c. 70. s. 4. 
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pay to the prosecutor and witnesses, and to the person 
concerned in such apprehension, as well the costs, charges, 
and expences, which the prosecutor shall be put to in 
preferring the indictment, as also such sum of money, as to 
the ct)urt shall seem reasonable and sufficient to reimburse 
them ior their expences in attending before the grand jury to 
prefer the indictment, and in carrying on the prosecution, and 
also to compensate them for their loss of time and trouble in 
the ap})rehcnsion and prosecution. And the 8th section further 
provides, that no person shall be entitled to any such costs or 
expences lor attending the court, unless he shall have been 
bound by recognizance, or have previously received a subpeena 
to attend, or a written notice for that purpose from the prose¬ 
cutor, his agent, or his attorney. 

The statutes above referred to apply only to cases of felony; 
on prosecutions for misdemeanors, and in other cases not 
specially provided for by act of parliament, tlie court is not 
authorized to order a compensation to witnesses for their 
attendance. (1) 

It lias been doubted (2), whether a witness may not lawfully Tender of ex- 

refuse to obey u subpoena on a criminal prosecution, as well as P^^^ces in tn- 

• 1 1 . luinal cases, 

in a civil suit, unless lie has a tender ol his reasonable ex- 

[leaces; and the doubt is suggested in conseqi^ce of a provi¬ 
sion in the stat. 45 G. 3. c. 92., which (after enacting, that 
soadee of subpoena on a witness in any one of the parts of the 
(bated kingdom, for his appearance on a criminal prosecution 
111 any other of the parts of the same, shall be as effectual os if 
it luul been in that part where he is required to appear,) 
provides, that he shall not be punishable Ibr^default, unless a 
sufficient sum of money has been tendered to him, on the ser¬ 
vice of the subpoena, for defraying his expences of coming, 
attending, and returning. One object, whicli the legislature 
had in view, was to provide for the appearance of witnesses in 

(i) n. V. W. R. of Yorkshire, ( 2 ) Sec Chittj'S Treatise on Cfi- 
7 T. R. >77. minal Law, i voi. 612, 
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any of the parts of the United Kingdom, and tliey are tlierc- 
tore subject to punishment for non-attendance; on the otlier 
hand, as the expences of going from one of the- pjirts of tlic 
United Kingdom to either of the other parts would necessarily 
be great, they were.allowed to insist on the payment of 
their reasonable charges, pr-ndous to the journey; a provision 
more especially necessary at the time of passing this statute, 
when, in some parts of the kingdom, witnesses were not entitled 
to any compensation for attending to give evidence in crirnhial 
cases. (1) But as there is no statute respecting a tender of 
expences in the case of a criminal prosecution, except tliat 
mentioned above, (which is confined to the case, where the 
process is served in one of the parts of the United Kingdom for 
the appeai’ance of tlie witness in another of the parts,) and 
its the tender of expences in civil suits is under tlie special |)ro- 
visioii of an act of })arliamcnt, tlie general rule In ordinary 
cases (whether of felony or misdemeanor) appears to be, that 
M'itnesses, making default on the trial of criminal prosecutions, 
are not exempted from attachment, on the groimd that their 
expences were not tendered at the lime of serving the subpoena, 
although the court would have good reason to excuse them for 
not obeying the summons, if in fact they had not the means of 
defraying the necessary expences of the journey. 

Lord Hale evidently so understood the general rule, when 
he mentions it as a defect in the law in his time, “ that there 
is no power to allow witnesses their charges, whereby many 
times poor persons grow weary of attendance, or bear tlieir 
own charges therein to their great hindrance and loss (2);” 
and Mr. Serjt. Hawkins, in his Pleas of the Crown, after 
mentioning the reimbursement of witnesses in civil proceed¬ 
ings, adds, “But in criminal proceedings, the demands of 
public justice supersede every consideration of private incon¬ 
venience ; and witnesses are bound unconditionally to attend 

(l) In Ireland, the expences of (2) 2 Hale P.C, 282 . 
witnesses in cases of felony were first 
allowed by st. 55 G.7. c. 91, 



13 


Cli. 1.] Of the Attendance of Witnesses. 

the trial, upon which they may be summoned and bound over 
to give their e\ndence.” (1) 

In addition to these authorities, a strong inference may be 
drawn from the preambles of stat. 27 G. 2. c, 3. s. 3. and 
stat. 18 G, 3, c. 19. s. 7., (which recite, that the expence of 
attending to give evidence operated us a discouragement to the 
poorer class of witnesses, and then provide for the repayment 
of the expenccs, to which they have been put by i*eason of tlie 
subpceJia,) that, before these acts pasv^ 1, witnesses w^ere not in 
a situation to demand payment at the time of their being served 
with tlie process; for if they might have refused to obey the 
subpcejia, unless a sufficient tender had been made in tlie first 
iiisUuice, tliey had a full and complete remedy in their own 
bunds, and the remedy by act of parliament was unnecessary. 

Indej)endently of this reasoning, the extreme inconvenience, 
to whicli the contrary practice would necessarily lead — the un¬ 
willingness, which would often occur, to conduct a prosecution 
on the terms of paying expences, which might afterw'ards be 
only partially allowed — and the failure of prosecutions, which 
must continually happen, if witnesses were suffered to insist on 
a ])revious tender of their cxpcnces — these, and other con¬ 
siderations of the same kind, are sufficient to warrant the 
general rule as above stated. Criminal prosecutions are of 
public concern ,■ a witness summoned to appear on a criminal 
trial has a public duty to perform; and he ought not to be at 
liberty to make a bargain for his appearance, as he may in 
the case of a civil suit, where only private interests are in¬ 
volved. 

A subpoona can liave no effect, where the witness is in cus¬ 
tody, or on board a ship under the command of an officer, wlio 
refuses to allow his atlciulanco. The course then is to sue out 


Habeas corpus 
ad testifican¬ 
dum. 


(1) 4 Hawk. b. e, c. 4(). s, 175. 
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a writ of habeas corpm ad testificandum (1),- for which purpose 
application ought to be made to the court or a judge^ upon 
affidavit of the party applying, stilting that he is a material 
witness and willing to attend, (2) Upon this application the 
court in its discretion, will make a rule, or the judge will grant 
his fiat for a wTit (3), which is then sueil out, signed, and 
sealed. (4) The writ should be left witli the sheriff or other 
officer, who will then be bound to bring up the body, on being 
paid his reasonable charges. If the witness be a prisoner of 
war, he may be examined by consent or interrogatories, but 
cannot be brought up without an order from the secretary of 
state. (5) 

It has been doubted whether persons in custody could be 
brought up as witnesses by writ of habeas corpus, to give evi'- 
dence before any other courts except those at Westminster: 
but now by stat. 43 G. 3. c. 140. it is enacted, that a judge of 
eitJjcr of the courts may, at lus discretion, award such writ for 
bringing a prisoner, detained in any gaol in England, before 
a court martial, or before commissioners of bankrupt, com¬ 
missioners for auditing tlie public accounts, or otlier commis¬ 
sioners acting by virtue of any royal commission or warrant; 
and the stat. 44 G. 3. c. 102. authorizes the judges of the court 
of King's Bench, or Common Pleas, or Exciieqiier, in England 
or Ireland, or justices of oyer and tenniner or gaol delivery 
(being such judge or baron), to award writs of habeas empm 
for bringing prisoners detained in gaol before wy of the 
courts, or any sitting at nisi jn'iuSf or before any court of re¬ 
cord in those parts of the United Kingdom, to be tliere ex¬ 
amined as witnesses in any civil or criminal cause; and by the 
same act, justices of great sessions in Wales and the county 

(j) Tidd.Pr. 850. Ex parte Til- his clerk to prepam a 'warrant for a 
lotson, 1 Stark. N. P. C. 470. See habeat corpus, 4 St. Tr, 600. Ami 
form of affidavit in Tidd’s App. see Layer’s case, Fortesc. 396. 
c. 33. s. 37. p.33f- (3) R, V. Burbage, 3 Burr. 1440. 

(2) R. V. Roddam, Cowp. 672. (4) Tidd. Pr, 850. 

On the trial of Sir fp\m Frcind for (5) Furly v. Newnham, 2 Doug, 
high treason, Lord C.J. Holt, on the 419. 
application of the prisoner, ordered 
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palatine of Chester have the same authority within the limits of 
their jurisdiction. The application for a writ of habeas corpus 
under this statute ought to be made to a judge out of Court (1) 

When a material witness resides abroad, or is going abroad, Examination 
and cannot attend at the trial, the party requiring his testimony 
may move the court in term-time, or may apply to a judge in 
vacation, for a rule or order to have him examined on interro¬ 
gatories de bene esse before one of the judges of the court, if 
the witness reside in town, or, if he reside in the country or 
abroad, before conunissioners specially appointed and approved 
by both parties. (2) The rule or order for such examination ; 
cannot be obtained without the consent of both parties, as 
the depositions are only secondary evidence. Without this 
Ciwisent, tlierefore, the Court will not give the plaintiff leave to 
examine upon interrogatories an attesting witness to a deed, or 
to give the examination in evidence at the trial, on the ground 
tliat the witness is incapacitated by illness from attending, and 
unlikely ever to be able to attend, though it appear by af¬ 
fidavit, that the defendant had at one time admitted the exe¬ 
cution of the deed; nor will the court, on these groimds, grant 
a rule for dispensing with the attendance of die witness. (3) 

And though die court will not compel the other party to 
consent, yet, if necessary, it will assist the party applying by 
putting off die trial, (that there may be an opportunity of filing 
a bill in equity,) until the consent is obtained, or the witness 
returns; and i^ oiler all, the defendant should refuse^ the 
court will not give him judgment as in case of a nonsuit. (4) 

When a party, after obtaining leave by consent, examines 
witnesses abroad on depositions, he will not be entided to any 
allowance, in the taxation of costs, lor the expence of taking 


(1) Gordon’s case, Maule & 
Selw. 58‘i. 

( 2 ) 2 Tuld. Pr. 8 i) 2 . 

(3) Jones V. Brewer, -i Taunt. 

4T. 

(4) Furly V, Newnhain, 2 Doug. 


419 . Mostyn V. Fabrigas, Cowp.174. 
Calliard v. Vaughan, l Bos. & Pull, 
211 . As to ^he admissibility of 
positions on interrogatories, see 2d 
part, c. 4. s. 2. 
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the depositions, although he may proceed in the action. (1) 
The .same rule prevails in the court of Chancery: if a party 
applies to that court for a commission to examine witnesses, 
he must pay the expenccs. 

Where a cause of nctloM has arisen in India, or any offence 
has been coinriiit(ed there, which is tried in this country, the 
evidence of witnesses resident in India may be obtained in 
the manner prescribed by stat. 13 G- 3, c. 63. ss. 40. 44. 

If the defendant is unable to proceed to trial, on account of 
the absence of a material witness, lie may move the court in 
temi-tirae, or apply to a judge in vacation, on an affidavit of 
the facts, to put it off till the next term ; or in tlie Common 
Pleas, if necessary^, to a more distant period. (2) 

An application to put off a trial beyond tlie existing sittings, 
or from sittings to sittings, is not allowed on the part of tlie 
plaintiff; for he has the power at any time of withdrawing the 
record, if he is not prepared to try the cause. But where, 
from the sudden indisposition of a witness, who may be able 
to attend in the course of a day or two, or for any other tem¬ 
porary reason, the plaintiff is prevented from trying liis cause 
in its order in the paper, yet has ground to believe that he 
shall be able to try before the sittings are over, it would be 
too much to make him in such a case withdi’aw his record; 
and a judge at nisi prius will therefore make an order for 
the trial to stand over, till the witness is likely to attend. (3) 
It is a rule in the court of Common Pleas, that the trial of 
a cause can never be put off on the consent of the parties 
and counsel, at tlie sittings at nisi pi'ius^ but the plaintiff must 
either proceed to try or withdraw his record. (4) 


Putting off 
trial for ab¬ 
sence of wit- 


Witness in 
India. 


(1) Stephens v, Crichton, 2 East, (s) Ansley v. Birch,3 Campb. 335. 
2/19. Taylor v. Roy. Ex. Ass. Comp, by Lord Ellcnborough, 

S East, "93. (*1) c TaiiHt. C2J. 

(2) Pr. Keg 398. Tidd. Pr. H 26 . 

See form of affidavit in Tidd. Ap|. 
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Ch. 1.] Of the Attendance of Witnesses. 

Before the court will consent to put off the trial on account 
of the absence of a material witness, it requires to be satisfied, 
that injustice would be done by refusing the application, and 
that the party, who makes the application, has not conducted 
himself unfairly, nor been the cause of any improper delay. (1, 

The rule will not be granted to tlie defendant, after he has 
pleaded a sham plea, by which a trial has been lost, unless he 
consent to pay the money into court (2); nor where the testi¬ 
mony of the absent witness is intended to set up an odious defence, 

(as, that the plaintiff is slave to the defendant, and therefore 
could not recover in the action, or that he is an alien enemy, 

&c.) (3); nor will it grant tlie rule for the purpose of giving 
the defendant an opportunity, which he has once lost by his 
own neglect, of applying to a court of equity for a commis¬ 
sion. (4) 

WHien a motion is about to be made to a judge at 
7im prius, for putting off the trial of a cause on account of 
the absence of a witness, notice should first be given to the 
plaintiff’s attorney, with a copy of the intended affidavit. This 
affidavit ought regularly to be made by the defendant himself; 
but if he is abroad or out of the way, it may be made by his 
attorney or a third person. (5) The affidavit generally states, 
that the person absent is a material witness, without whose 
testimony the defendant cannot safely proceed to trial; that he 
has endeavoured without effect to get him subpoenaed; but 
that he is in hope*^ of procurmg his future attendance. (6) 

If a witness has in his possession any deeds or writings, Subperna 
which are thought necessary at the trial, a special clause ^*'**"™ 
must be inserted in tlie subpoena, called a diices tecimij com¬ 
manding him to bring them with him. When the writings 
are in possession of the adverse party or his attorney, notice 

( 1 ) Saunders v. Pitman, l Bos. Sc (4) CaDiard v. Viuighan, 1 Bos. & 

Pul. 33. Pull, 212. 

S Tidd, Pr. B27. (5) Peake, N. P. C. 97. 

Robinson v. Smyth, l Bos. Sc (5) See form of affidavit, Tidd. 

Pull. 454 Pr. AppX. 312, 
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iliouid he given to produce them; and ii] alter proof of a 
reasonable notice, they are refused, secondary evidence of the 
contents will he admitted. It is not necessary to give notice 
to the defendant himselfj giving it to Jiis attorney will be 
suilicient even in penal actions. (1) 

This writ ot suhjMvna duces lecum^ as well as the other writ 
of subpoena ad tcsf fvandxtm^ is compulsory upon tlie witness. 
And th6ugh it will be a question for the consiileration of the 
judge at the trial, whether in any j)articular case the actual 
j)roduction of writings should be enforced, yet the witness 
ought ahvays to have them ready to be producetl, if required, 
in obedience to the judicial mandate. (2) Frojii the earliest 
times, our courts oi common law, in order to give effect to 
their proceedings, have resorted to tJicse coinyiulsory measures 
for the production of evidence; moiusures obviously essential to 
tJie existence and constitution of courts of justice. 


CHAP. II. 


Of the Incoynpctency of JVilncsscs front Want of 

Understanding. 


Credibility — 
incompetency. 


a witness appears, he must be regularly sworn 
unless an objection is made to his competency; and 
tlic course of proceeding is, that the party, who objects to the 
witness, should state all his objections at the same lime, in 
order to prevent unnecessary delay. (3) An exception to the 
credibility of a witness cannot exclude him from being sworn. 
The exception of kindred, for example, although it is a good 
cause of challenge against a juror, is not an objection to tlie 
competency of a witness; a father is a competent witness for 
t)i against his son, and a master for his servant, or a servant 
Ibr his master. Such exceptions may affect the credibility, 
but they do not affect tlie competency of witnesses. 


(l) Attorney-General v. Le Mer¬ 
chant, 2 T. K. 2 or. n. Cates n. t, 
V. Winter, z T. R. See form of 
writ, Tidd. Appx. 


(2) Air 7 V. Long, 9 East, 485. 

(3) Lord Lovat’s case. 9 St. Tr. 
652. 
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Ch. 2.] Jrom Want of Undefstandbig* 

As it is the province of the jury to consider what degree 
of credit ought to be given to evidence, so it is for the court 
alone to determine, whether a witness is competent, or the 
evidence admissible* Whether there is any evidence, is a 
question for the judge: whether it is mfjment^ is for the 
jury. (1) And whatever antecedent facts are necessary to be 
ascertained, for the purpose of deciding the question of com¬ 
petency or admissibility of evidence, as, for example,, whether 
a child understands the nature of an oath—or wlietlier the 
confession of a prisoner was voluntary — or whether declar¬ 
ations, offered in evidence as dying declarations, were made 
under the immediate apprehension of death —^ these, and 
other facts of the same kind, are to be determined by the 
court, and not by the jary. 

By the law of England tlie objections to the competency Causes of iii« 
of witnesses are fourfold. The first ground of incompetency . 

is want of reason or understanding: a second ground is 
defect of religious principle: a third ground arises from con¬ 
viction of certain crimes, or from infamy of character: the 
fourth and most general cause of incompetency is interest. 

Either of these grounds of incoinpctency will exchide the wit¬ 
ness from giving any kind of evidence. I find no rule less 
comprehensive than this,” said Mr. Justice Lawrence in the 
case of Jordaine v. Lashbrooke (2), “ that all persons are ad-* 
missible witnesses, who have the use of their reason, and such 
religious belief as to feel the obligation of an oath, who luive 
not been convicted of any infamous crime, and who are not 
influenced by interest.” 

An inquiry into tliesc several causes of incompCtency forms 
tlie subject of the four following chapters. 

First, as to incompetency for want of understanding. 

Petsons, who have not the use of reason, labour under a. Want of ari- 

(I) By Duller J. Comp, of Car# (2) 7 T. K. CIO. 

i icntcrR,&c. V. Havward, Doug. 375. 
hill. N. P. 297. ' 

c 2 
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physical disqualification, and fi'om their infirmity are utterly 
incapable of giving evidence. Insane persons, idiots, and 
lunatics under the influence of their malady, are in this situ¬ 
ation. (1) But lunatics, and other persons, though subject to 
temporary fits of insanity, may yet be witnesses in their lucid 
intervals, if they have sufficiently recovered their understand¬ 
ings. (2) And a person born deaf and dumb is not on that 
account incompetent, but, if he has sufficient understanding, 
may give evidence by signs with the assistance of an inter¬ 
preter. (3) 

Children- ^ witness must not only have a conq>etent share of reason, 

but also know the nature of an oath. Cliildren, therefore, 
not able to understand its moral obligation, cannot be ex¬ 
amined. (4) There seems to be no precise age fixed, at which 
infants are excluded from being witnesses. At one time, 
indeed, their age was considered as the criterion of their 
competency; and it was a general rule, that none could be 
admitted under the age of nine years, very few under ten (5); 
which was in some measure denying them the protection of 
law against secret acts of violence. (6.) A more reasonable 
rule has been since adopted; and the admissibility of children 
is now regulated, not by their age, but by their apparent sense 
and understanding. In Brazier’s case, on an indictment for 
assaulting an infant of five years of age with intent to ravisli 
her, it was agreed by all the judges, that children of any age 
might be examined on oath, if capable of distinguishing be¬ 
tween good and evil: but that they cannot be examined, in 
any case, without oath. (7) This is now the established rule 
in all cases, criminal as well as civil, and whether the prisoner 
is tried for a capital offence, or for one of an inferior nature. 
When the child has appeared not sufficiently to understand 

(l) Co. Lit. 6.6. 6 Com. Dig. tit. cases in East, P.C. 442. S.P. i Hal. 

“ TestmoigneA. l. P. C. 302. 2 Hal. P. C. 278. 

t2) Com. Dig. Ib, (6) Bull. N.P, 293. 

(3) Ruston’s case, l Leach, Cr.C. (7) Brazier’s case, 1779, 1 East, 

4SS. P. C. 4'43, 4. Bull, N. P. 293. 

(4) Com. Dig. Ib. Bull. N. P. 1 Leach, Cr. C. 237. 4 Blac, Com. 

293. Gilb. Ev. 130. 214, 

( 5 ) R. V, Travers, 2 Stra. 700.; and 
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the nature and obligation of an oatli, judges have often thoi^ht 
it necessary for the purposes of justice, to put off the trial of 
the prisoner, directing that tlie child in the mean time should 
be properly instructed. 

If a child Ls too young to be sworn, it follows as a necessary Account with* 
consequence, that any account, which it may have given to 
others, ought not to be admitted. On an indictment, there¬ 
fore, for a rape on a child five years old, where the child 
was not examined, but an account of what she had told her 
mother, about three weeks after the transaction, was given in* 
evidence by the mother, and the jury convicted the prisoner,, 
principally, as was supposed, on that evidence: the judges, 
on a Cfise reserved for tlieir opinion, thought the evidence 
clearly inadmissible, and the prisoner was accordingly par¬ 
doned. (1) 

Wlien die evidence of children is admitted, says Mr. Justice Confirmatory 
Blackstone (2), it is much to be wished, in order to render ^ 
tlieir evidence credible, diat there should be some concurrent^ 
testimony of time, place, and circumstances, in order to make 
out the fact; and that the conviction should not be groimded 
singly on the unsupported accusation of an infant under years- 
of discretion. It seems, however, impossible to lay down any 
general rule on this subject, applicable to all cases. A prisoner 
may be legally convicted on such evidence, alone, and unsup¬ 
ported ; and whetlier tlie account of tlie witness requires to be 
corroborated in any part, or to what extent, is a question ex¬ 
clusively for the juiy, to be determined by them on a review 
of all tlie circumstances of the case, and especially of the 
manner in which the child has given his evidence. The evi¬ 
dence may be so circumstantial, so plain and clear, and so free 
from all mixture of partiality and ill wiU, us to leave no reason¬ 
able doubt of the prisoner’s guilt, aldiough it stands unsup¬ 
ported by other witnesses. 

(.1) R.v. Tucker, 1808, MS. See (2) 4 Com. 214*. 

also R V. Brazier, supra. 

c 3 
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CHAR III. 

Oj^ Incompetency from Defect of Religious Principle^ 


^HE second groand of* incornpetency, which has been men¬ 
tioned, is defect of religious principle. 


Prinnplf of All witnesses, before they are examined, are required to 

take an oatli, by which they appeal to the Supreme Being for 
the truth of the evidence which they are about to give. This 
necessarily implies a belief, that by the laws of God truth is 
enjoined, and falsehood punished. It is not sufficient, that a 
witness believes himself bound to speak the truth from a regard 
to character or to the common interests of society, or from fear 
of punishment. (1) Such motives have indeed their influence, 
and may come in aid of tlie religious obligation, but they are 
of a nature so capricious and infirm, and so liable to be per¬ 
verted, as to afford little or no security for the observance of 
truth. Our law therefore, like that of most other civilised 
countries, requires a witness to believe, that there is a God 
and a future state of reward and punishment, and that by 
taking the oath he imprecates the divine vengeance upon him¬ 
self, if his evidence shall be false. (3) 


Atheists—iai Atheists, and such infidels as profess not any religion, that 

can bind their consciences to speak the truth, are excluded from 
being witnesses. (3) Lord Coke, indeed, says generally, that 
an-infidel cannot be a witness (4), in which denomination he 
intended to comprise Jews as well as Heathens (5): and Mr. 
Seijeant Hawkins thought it a sufficient objection to the com¬ 
petency of a witness, that he believed neither the Old nor the 
New Testament. (6) Lord Hale however was of a different 

(1) Huston’s cate, 1 Leach, Cn C. (4) 4 Co. Lit. 6. d* 

455. (5} 2 Inst. 506. 3 Inst. 165. 

(2) White’s case, 1 Leach, Cr. C. 1 Atk. 45. vVjlJcs, 541, 

4SS. 1 Atk, 19.48. (6) Hawk.P.C. b. 2 . C.46«I.148. 

(3) Bull. N. P. 392. 1 Atk. 40, 

45.48, Gilb. £v. 129. 
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opinion, and strongly points out the unreasonableness ol' ex¬ 
cluding indiscriminately all Heathens from giving evidence, as 
well as the inconsistency of compelling them to swear in a 
form, which they may possibly not consider binding. It 
were a very hard case, he says, if a murder, committed here 
in presence only of a Turk or a Jew, should be dispunishable, 
because such an oath should not be taken, which the witness 
holds binding, aiul cannot swear otherwise, and possibly might 
think himself under no obligation, if sworn according to the 
usual style of the courts of England.” ( 1 ) All doubts upon 
this subject, however, are now removctl. In the celebrated 
case of Oinichuud and Barker, (which came before Lord 
Chancellor Hardwicke, assisted by I^ee C. J., Willes C. J., and 
Parker C. B.) it was solemnly dcciiled, that the depositions of 
witnesses professing the Gentoo religion, who had been sworn 
iiccording to the ceremonies of their religion under a com¬ 
mission out of Chancery, ought to be admitted in evidence. ( 2 ) 

And it may now be considered as an establislied rule, that infi¬ 
dels of any other country, who believe in a God, the avenger of 
falsehood, ought to be received here as witnesses; but infi- 
tlels, who believe not that there is a God, or a future state of 
rewards and punishments, cannot be admitted in any case, (3) 

The proper mode of examining a witness, for the purpose of Examination 
trying his competency on tliis ground, is not to question him as to opinion* 
as to his particular opinions, (as, whether he lielieves in Jesus 
Christ,) but to enquire whether he believes in the existence of 
a God and a future state. In a case before Mr. Justice Bailer, 
where a witness, who had been sworn on the Gospels, was 
asked, whether he believed in the Gospels on which he liad 
been sworn, the question was objected to, and is said to have 
been overruled by the court, (4) This question appears to 
have bera put after the swearing in chie^ tliough before the 
examination of the witness. If it had been asked before tlie 
witness was sworn, it seems that it would have been regular 9 

p) 12 Hale P. C. 279 . ohina v. Sabine, Stra. 1104. Mor* 

( 2 ) Oiuichund anti Barker, 1 Atk. gan*s cose, Leach, Cr. C. 64. 

21. 1 Wils, 84. S. C. Willes, 538. (4)'R. V. Taylor, Peake N. P. C. 

S. C. 11. 

( 3 ) Willcs, 549. I Atk. 45, Fa- 

c 4 
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for if he had not believed in the Gospels, how could he have 
been effectually sworn upon them ? The administration of an. 
. oath in such a case would be entirely nugatory; and evidence 
would be given without any religious sanction, on the bare 
assertion of a witness. If the law requires an oath, to be ad- 
niinistei'ed in a certain lomt, and a witness believes not in any 
form of religion, the consequence must necessarily be, that he 
cannot be sworn. (1) 


Excommuni- Jt has been frequently laid down, that persons excommuni¬ 
cated are not competent witnesses, because it is supposed, that 
those who have been excluded fi'om the church, are not under 
the influence of any religion. The autljority, generally re¬ 
ferred to in support of tliis rule, is a dictum of Lord C. 
Coke, in the case of the Attorney General v, Griffith (2), con- 
cei'ning the oath of allegiance required of Popish recusants. 
He is there reported to have said, “By the stat 3 J. l.c. 5. 
every recusant convict is to be excommunicated; and therefore 
on my circuit I do not admit of them for witnesses between 
party and party, they being not competent witnesses.” On 
the auUiority of tl\is dictum, the rule has been commonly 
adopted by writers on the subject of evidence; although the 
reason, upon which it is supposed to have been founded, would 
in the present day be generally exploded. But now, by a late 
act of the legislature, this objection has been entirely removed. 
The stat. 53 G. 3. c, 127. s. 2,3. enacts, that no sentence of 
excommunication shall be pronounced by ecclesiastical courts in 
cases of ^ntempt or tUsobedieiice to their order, and that per¬ 
sons excommunicated shall in no case incur any civil j)ena!ty or 
disability. 


Form of 
iwcariiig. 


Widi regard to the ceremony or form of atlministering an 
oath, that form is obviously the best, which most clearly con¬ 
veys the ineaning of the oath, and most forcibly impresses its 
obligation. And since this is not an essential part of the oath, 
but entirely of human institution, and hps varied in different 

(1) A Tract ha^ been written on of the Barons of the Court of Exchc- 
thia subject by Mr. Baron Smith, one quer in Ireland. 

( 2 ) 2 Buhtr. 155. 
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times aiid countries, though the substance of the oath must be 
the same in all, it is obviously necessary to allow men to swear 
according to the peculiar ceremony of their religion, that is, in 
the manner which they consider most binding on their con¬ 
science. “ Possibly,” says Lord Hale, “ they may not think 
themselves under any obligation, if sworn according to the 
usual style in the courts of England,” (1) Jews have therefore 
been sworn in our courts, from the earliest times, on the Penta¬ 
teuch (2); and no distinction appears ever to have been taken 
between their swearing in a civil or in a criminal case. In an 
old case, where a witness refused to be sworn in the usual 
form, by laying his right hand on the book and kissing it after¬ 
wards, Glin C, J. ruled, that he might be sworn, by having 
the book laid open before him and holding up his right 
hand. (3) ‘‘ In my opinion,” said the Chief Justice, “ he has 

taken as strong an oath as any other witness.” On the trial 
of some of tlie rebels at Carlisle in the year 1745, a witness 
being sworn in the same manner by holding up his hand, the 
point was referred to the judges for their opinion, and they all 
agreed in thinking the witness legally sworn. (4) There is 
at this day a sect in Scotland, who hold it to be idolatry to kiss 
the book; but their own form of swearing is much more so¬ 
lemn. (5) Common sense requires, that witnesses should be 
allowed to swear in tliat particular form, which they think most 
binding. A Quaker affirms the truth of what he states. A Jew 
swears on the Pentateuch, witli his head covered. A G^too 
touches with his hand the foot of a Bramin. Mahometans 
are sworn on the Koran (6): and upon the sanUe prin¬ 
ciple, all persons ought to be sworn according to the cere¬ 
monies of their peculiar religion. (7) Whatever be the form, 
the meaning of the oath is tiie same. It is an appeal to Hea^ 
ven, calling upon God to witness what we say, and invoking 
his vengeance, if what we say be false. 

(n 2 H. P.C, 379. 1 A^.42. 48. (5) Lord Manifield, Cowp. 390. 

(2)‘ 1 Atk. 40. 42. Willes, 543. (6) MonaD*s case, I Leach Cr. C. 

Cowp. 389. 64. by GoH J. delivering the opi- 

(jJ Dutton V, Colt, 2 Sid. 6. nion of all the judges. Cowp. 390. 

(4) By Gold J. in Mildrone’s Fachina v. Sabine, 2 Stra. 1104. 
case, 1 Leach Cri C; 459. Mee v. (7) OmicliUQd and Barker, i Atk. 
Reed, Peake N. P. C. 22. S. P. 21. 
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Quakers. There ap})ears to be no good reason for not admitting die 

sole^m affirmation of a Quaker in all cases, as well as the oath 
of a Jew or GeHtoo, or any other person, who thinks himself 
really bound by dm mode and form in which he attests. Be¬ 
fore the Revolution, Quakers, who refused to take a legal^oath, 
were treated as obstinate offenders, and subject to penalties (1). 
But diese hardships were removed by die toleration act (2), 
which.first allowed them to make a declaration of dieir fidelity 
to die state instead of taking an oath of allegiance, and ex-i 
empted them from all pains and penalties on dieir making, if 
required, certain other declarations there prescribed. And by 
another statute, which passed about six years after (3), their 
solemn affirmation in courts of justice is admitted to have the 
same effect as an oath taken in the usuiJ form, excepting only 
that on such affirmation they are not permitted to give evi¬ 
dence in criminal cases. This exception agiiinst the testimony 
of Quakers in criminal prosecutions (which Lord Mansfield 
has called a strong prejudice in the minds of the great men 
who introduced the statute (4), has been continued in the seve¬ 
ral succeeding acts of the legislature on diis subject (5). The 
soundness and propriety.of such a distinction between criminal 
and civil cases may well be questioned; unless it can be 
shown, diat evidence requires less sanction in civil cases tlian 
in criminal, or that Quakers, in making their solemn affirm¬ 
ation, do not consider themselves under a strict religious obli¬ 
gation to speak the truth. The affirmation of a Quaker, as 
Lord Mansfield observed in his excellent judgment in the case 
of Atcheson against Everett (6), is in substance the same as an 
oath; the form only is different; an affurmation is a most so¬ 
lemn appeal and attestation to God. 

The legislature, by not admitting the affirmation of Quakers 
in criminal cases, must be understood to mean causes techni¬ 
cally criminal (7). They maybe received in penal actionsj as, 

( 1 ) St. 13 c. 2 , C. 1 , (5) St. 8 G. 1 . c. 6 . St. 22 G. 2 . 

(2) St. 1 W.5tM. C.18, s. 13. C.46. S..36. 

(3) St. 7 & 8 W. 3. C. 34, ^6) Cowp. 382. 

( 4 ) Cowp. 390. ( 7 ; Cowp. 391. 
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In an action for debt on the statute against bribery in elec¬ 
tions (1) r so, on a motion for an attachment for non-perfonn- 
once of an award (2% or on a motion to quash an appointment 
of overseers (S); these proceedings being of a civil, not a cri¬ 
minal nature. But in all cases, which are substantially of a 
criminal nature, the affirmation of a Quaker is inadmissible; 
as, in an appeal for murder (4), though it is in form a civil 
proceeding; so on a motion for an infonnadon for a misde¬ 
meanor (5), or on exhibiting articles of the peace (6), or on a 
motion for non-performance of an order of Court (7) Where 
the application to tlie court is against a Quaker, his affirmation 
may be received in his own defence, though the proceeding be 
of a criminal nature. (8) 

It has been observed by Lord Mansfield (9), that Quakers 
are at present under some hardship, in not being able to coil 
other Quakers as witnesses in tlieir defence, on a charge of 
treason or felony; since in these cases^ witnesses on behalf of 
tlxe prisoner are to be sworn, before they can give evidence, 
like witnesses for tlie crown (10); and no exception is made in 
the statute, in order to give a prisoner the benefit of a Quakeris, 
testimony. 


CHAP. IV. 


Of Incompetency Jrom Injbmy. 


^ THIRD cause of incompetency is in&my of character, 
proceeding from a conviction of some offence. 


(1) Atcheson V. Everett,Cowp. 382. 

(2) Taylor v. Scott, cited Cowp. 
394 . Powel, V. Ward, cited Andr. 
300. 

(3) R. V. Turner, 2 Str. 1219. 

(4) Castile v. Bainbridge, 2 Str. 
856. Cowp. 392. 

(5) R. V. Wych, 9 Sir. 872. R. v. 
Cftrdner,2Burr. 111?. 

(6) R. V. Green, 1 Str. 52?. 


(?) Skipp V. Harwood, Malles, 
291; and see U. (6) ib., where the 
cases on this subject are collected. 

(8) R. V. Shacklington, Andr. 
201. Q. R. V. Gardner, 2 Burr, i i 17. 
Cowp. 385. 399. 

(9) Cowp. 391. 

(10) St. 7 & 8 W. & M. C. 3. 8.1. 

1 Ann. St 2. e. 9. s. 3. 



Of Incompetency from Infamy* [CIi. 

The conviction of an infamous crime, followed by judg¬ 
ment, disqualifies a witness from giving evidence in courts of 
justice. This is strictly a legal objection, to be supported hy 
strict legal proof; and nothing less than a conviction will dis¬ 
qualify. Here again is anotlier striking instance, to show the 
distinction between competciicy and credibility. Witnesses of 
the most infamous and depraved character, though not cre¬ 
dible^ may yet be competent; and it frequently happens, that a 
witness is suffered to give evidence, because not absolutely dis¬ 
qualified by the rules of law, though at the same time he may 
be far worse, in point of credit and real character, than ano- 
dier, who is at once excluded as incompetent. Writers on the 
subject of evidence, therefore, distinguish between the irfamit 
juris and the infamia factu Of these tests of infamy, the 
latter may destroy the credibility of a witness; but it is the 
former only, that can destroy his competency. 

In treating of this subject, it is proposed to consider, in the* 
first section, what offences incapacitate, and how a witness 
may be restored to his competency; in the second, to consider 
tlie evidence of accomplices. 


Sect. I, 

What Offences incapacitate; and of the Mode of restoring 

Competency. 

1. There are many offences, which our law considers 
such blemishes on the moral character, as to incapacitate froms 
giving evidence in courts of justice. (1) Of this kind are 
treason, and every species of the crimen falsi^ such as forgery, 
peijury, subornation of peijury, attaint of false verdict (2), and 
other offences of the same description, which involve the charge 
offidsehood, and affect the public administration of justice. (3): 

(1) Gilb. £v. 1S6. Bull. N. P* S91. Jones v. Mason, 2 Sera. S35. Walker 

(2) Co. Lit. 6 . 6 , Hawk. b.2. c. 46. v. Kearney, 2 Stra. 1148. 

a. 101. Com. Dig. Tettmoigne, A. 5. (j) See the judgment of Sir W. 

3 H. P. C* 277. Forteic. Rep. 309. Scott in the case of VilledeVanovie 

and others, May la. 1817. 
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The whole class of offences which come under the denomination 
of felony (l)i that is, all offences which occasion a forfeiture of 
lands or goods, will have the same effect in rendering a wit¬ 
ness incompetent; though it is obvious, that crimes are not 
always punished by the legislature in proportion to their guilt, 
and there may be more depravity in frauds, which are not 
punishable, than in some kinds of felony. By the common 
law, a person convicted of petty larceny was not a competent 
witness, as the offence was felony no less than grand lar¬ 
ceny (2); but now by stat. 31 G. 3. c. 35. it is enacted, that no 
person shall be incompetent by reason of a conviction for petty 
larceny. 

Some other offences also make a witness incompetent after 
conviction and judgment; as praemunire, barretry(3), or 
bribing a witness to absent himself and not give evidence. (4) 
And a witness is disqualified by attaint of conspiracy at the 
suit of the king (5), that is, of a conspiracy to accuse anotlier 
person of a capital offence (6); for then he is to have the vil¬ 
lainous judgment, and lose tlie freedom of the law. It is 
otherwise, says Lord Hale, where he is attainted of a conspi¬ 
racy at the suit of the party (7); and in a late case in die Ad¬ 
miralty court, which underwent much discussion, Sir W. Scott 
determined on great consideration, that a conviction for a con¬ 
spiracy to commit a fraud would not render an affidavit of tlie 
convict inadmissible. (8) So, it should seem, a person, who 
has been convicted of winning by fraud or ill practice in cer¬ 
tain games, would not be a competent witness, since the stat. 
9 Ann. c. 14, s. 5- not only inflicts a penalty, but also enacts, 
that he shall be deemed infamous; and one of the legal 

(1) Co. Lit. 6. b* Com. Dig. ubi (5) Co. Lit. 6. A. 2 H. P. C. 277. 

sap. Hawk. P. C. b. 1. c. 72. s.a. Com. 

(2) 2 H. P. C. 277. Pendock v. Dig. ubi sup. 

Macainder, Willes, 667; where the (6) 2 H. P. C. 277. Hawk. ib. 
authorities on this point are collected. See R. v. Crossley, 2 Leach, Cr. C. 

(?) R. V. Ford, 2 Salk. 690. Bull. 496. 

N. P. 292. See Com. Dig. tit. Test- (7) 2 H. P. C. 277. Saville v. 
moigne, A. 5. Roberts, Caith. 416. Hawk, ubi 

(4) Adjudged in Ciancey’s case, sup. ^ 

by seven judges; Holt C. J. doubting (8) Iti the case of Ville de Varso- 
at iirbt. Fortesc. Rep. 208. vie and others, May 15. 1817 . 
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Punishment. 
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legal consequences of in&my is incompetCncy to ^ve evidence 
in a court of justice. (1) As convicts in such oilfences cannot 
be witnesses^ they cannot make affidavits to support a charge 
against others ; but, to exculpate or defend themselves, their 
affidavits have been allowed (2); and upon the same principle 
the affirmations of Quakers are admitted in their defence on a 
criminal charge. 

Outlawry in a personal action i$ no ground of exception. (3) 
But judgment of outlawry ibr treason or felony, appearing on 
record by the sheriff's return of the exigent, has the same 
effect as judgment after a verdict or confession (4); it follows, 
therefore, that such an outiaw cannot be a competent wit¬ 
ness. (5) 

Some kinds of punishment were foncnerly thought to be 
marks of in&my, and therefore witnesses were frequently re¬ 
jected after standing in the pilloiy, or after branding; these 
being the usual punishments for the crimenfalsu (6) But the 
distinction is obvious, and now clearly settled, that it is not the 
punishment, but the natureof the offence^ which causes infamy. (7) 
The maxim is, ex delicto non ex supplicio cmcrgit infamia" 
Thus, it is no objection against the competency of a witness, 
that he has been in the pillory for a libel on the government, or 
for a trespass, or a riot (8) He is not incompetent, unless he 
has suffered for the crimenfalsi^ as, for peijury, &c; in which 
oasa, it is the crime, not the punishment, that incapacitates. 
And, on the other liand, after judgment for the latter kind of 


(l) Co. Lit. 6. b. Fortesc. 208. 

(s) Davis and Carter’s case, 2 Salk. 
Charlesworth’s case, cited by 
the Court in Walker v. Kearney, 
2 Str. IMS. 

(S) Co. Lit. 6 . b. Com. Dig. 
Testm. A. 5. Hawk. P. C. b. 1. c, 72. 
». 107. 

(4) 3 Inst 212 . Hawk. P. C. b. 2- 
C. 48. S. 22. 

(5) Celier’s case. Sir T. Raym. 369. 
(G) 2H,JbC. 2v7. Co. Lit. 6. b, 
(7) GiJS%r. 127. Bull. N. P. 292. 


R. V. Davis, 5 Mod. 75. R. v. Ford, 
2 Salk. 690. Pendock v. Mackinder. 
2Wils. 18. Willes,666. S-C- Fortcfc. 
209. Priddle's case, 2 Leach, Cr. C 
496. 

(8) Chater v. Hawkins, 3 Lev. 426'. 
Com. Dig. Testm. A. 5. Gilb. £v. 
127. Fortesc. Rep. 209. In such 
cases, punishment by the pillory is 
now abolished. See st. 56 G. 3. c.l38. 
But this statute does not make any 
alteration in the punishment of per¬ 
jury, or of subornation of peijtiry. 
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offence, he is not competent, though the punislnnent may have 
been only a fine. (1) 

Infamy, arising from the sentence of a couxl of justice, must Proof of jud-j- 
be established by regular proof of a conviction and judgment in 
the due course of law. The rule most ccnnmonly laid down is, 
that a conviction makes the witness incompetent. But it is not 
to be understood, that conviction alone incapacitates; the 
conviction may possibly have been quashed, on a motion in 
airest of judgment. (2) The judgment, therefore, as well as 
the conviction, must be proved; ajid the general rule is, that the 
judgment can only l>e pi'oved by the record or by a copy of the 
record. (3) Even an admission by the witness himseH^ of his 
being in prison under judgment for grand larceny (4*), or of his 
having been guilty of perjury on another occasion (5), will not 
make him incompetent, however it may affect his credit 


If the objection to tlxe competency of a witness is fbunde<l on 
criminal proceedings instituted in a foreign court, these pro¬ 
ceedings must appear on their face to be regular, and be regu¬ 
larly proved. A document, purporting to be an indictment 
and conviction, is imperfect as a record, without a caption; 
since the caption shows, by what authority the indictment 
was found. (6) And the indictment must state all circum¬ 
stances essential to constitute the offence. (6) 

A person convicted of felony being thus disabled from giv- Competency 
ing evidence, it remains to be considered, by what means the restored, 
disability may be removed, 

1. In ancient times, this was effected in many cases by a pro- i. Purgation 
ceeding then in use, called purgation (7), by which all persons, 


( 1 ) R. V. Ford, 2 Salk. fi90. Bull. (i) R. t. Castcl Careinion, s East, 
N. P. 292. Crosby’s case, lo St. Tr. 78. • 

42. Appx. (5) R. V. Tcale, 11 East, .709. 

(2) Lee V. Gansel,Co^i. 8. Gilb. (6) Cooke v. Maxwell, 2 Starkie, 
Ev. 129. Com. Dig. tit. Testm. A. 5. N. P. C. 184. 

Sutton V. Bishop, 4 Burr. 228 J. (7) Trcby C. J. in Lord Warwick’s 

(3) Com. Dig. Ib. 8 East, 79. case, 5 St. tr 17:^. Hob- 288. Rc- 

lyng. 57. 
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entitled to the benefit of clergy, were allowed to clear them¬ 
selves before the ordinary, even after a conviction in the 
temporal courts. If on this canonical trial the party failed, 
which seldom happened, he was sentenced to remain in the 
ordinary’s prison; and, on the other hand, upon his acquittal, 
he was pronounced innocent, absolved from infamy, and dis¬ 
charged from the punishment, incapacity, and discredit incident 
to tlie felony. Thus, formerly, allowance of the privilege of 
clergy, followed by purgation, would restore the competency 
of a witness. / 

4 * 

2. It was afterwards found necessary to abolish this mode of 
trial by purgation; and therefore tlie siiit. 18 Eliz. c. 7. s. 3. 
enacted, that persons, admitted to.the benefit of clergj", should 
no longer be delivered to the ordinary for purgation; but, 
“ after the clergy allowed and burning in the hand, should 
forthwith be enlarged and delivered out of prison.” In the 
construction of this statute, the judges held, that, as the old 
mode of purgation was thus taken away, the burning in the 
hand should be considered, as having tlie same effect in clear¬ 
ing away the disabilities of conviction. (1) It was never the 
intent of the statute,” said Lord Chief Justice Treby, in Lord 
Warwick’s case, ‘‘merely to set at large and leave him a 
convict-felon; but when it said ‘ delivered,’ it meant de¬ 
livered free from all incident and further penalties, as if de¬ 
livered upon purgation.” (2) Hence the burning in the 
hand is considered in the nature of a statute-pardon. (3) 


3. In cases where, instead of this burning in the hand, some 
other punishment has been substituted by act of parliament, 
(as transportation, by st. 4 G. 1. c. 11. (4), or a fine or whipping 


(1) Heston’s case, cited in Fox- 
le^scase, 5 Rep. lio. Scarlev.Wil- 
liams. Hob. Rep. 292. Celier’s case. 
Sir T. Rayxn. 369. Lord Castle- 
main's case, ib. 380. Kelyng, 37. 

(2) Ld. Warwick’s case, S St Tr. 
17S. 

( 9 ) Hob. 292. Bull N. P. 292. 

(4) Tbit statute enaats, that on the 
'conviction of any person for grand or 


petit larceny, where the convict is en¬ 
titled to benefit of cleigy, and liable 
only to the penalties of burning in 
the hand or whipping, (expect per¬ 
sons convicted for receiving or buying 
stolen goods, knowing them to be 
stolen,) the Court before whom the 
person is convicted, instead of order¬ 
ing the offender to be burnt in the 
hand or whipped, may direct, that he 



Sect. 1.3 Of Incompetency from Infamy. 

by St 19 G. 3. c, 74. s. 3.) felons, within the benefit of clergy, 
are made competent after suffering such substituted punish¬ 
ment: these statutes expressly providing, that it shall operate 
as a pardon, and completely remove all incapacities. And it 
appears from the recital of st. 31 G. 3. c. 35. the statute be¬ 
fore-mentioned, wliich removes the iiicompetency arising 
from a conviction for petty larceny (I), that in every case of 
grand larceny, convicts are restored to their competency by 
.suffering the punislnnonl awarded by the judgment; that sta¬ 
tute reciting, that persons conviirted of grand larceny are by 
their punishment restored to their credit as witnesses. Peers 
■of parliament (Si), and all clergymen are entitled to benefit of 
clergy, aiul are therefore competent witnesses, without burning in 
the hand, and consequently without ajiy jiunishment in its stead. 


S3 


It appears to be established by several cases, that proof of Proof of bene- 
the record, whereby clergy is granted, without further proof ^ 
of the burning in the hand, is not sufficient (3): for the words 
of the statute are, that he shall be “ delivered idler clergy 
allowed and burning in the hand,” This, therefore, is neces¬ 
sary to be proved, except in those cases wheiHi the benefit of 
clergy may be allowed without branding, as to a clerk in holy 
orders or peer of parliament, or where the branding is ex¬ 
cused by pardon, or changed for anotlier punishment (as a 
fine), and then it must be shown, that the witness has suflered 
such substituted punishment instead of the other. (4) In 
Lord Warwick's case, almve cited, one who l»ad been con¬ 
victed of manslaughter and allowed liis clergy, but not burnt 
in the hand, was called as witness for the j)risoner: and, on 


shall be transported for the space of 
seven years: and on the conviction 
of an offender for n crijaie, for which 
he would be excluded from the bene¬ 
fit of clei^y, but to whom mercy is 
extended on condition of trans]>ort- 
ation, the Court may allow him the 
benefit of a patdon under the great 
seal. And, by the second clause of 
the same act, where any such oficn- 
ders shall be transported, and shall 
have served their respective terms, 
according to the order of any inch 


Court, such services sliall to all in¬ 
tents and purposes have the effect of 
a pardon, as for the crime for which 
they were so transported. 

( 1 ) This act was proposed by Lord 
Kenyon. See Evans’s Coll. Stat. 
vol. S. part 4. 560. 

(2) St. 1 Ed. G. C. 12. S. 4. 

( 3 ) Searle v. Williams, Hob. 28S. 
Armstrong and Lisle, Kci. 03. Ld. 
Warwick’s case, 5 St. Tr, 166. 

(4) fiurridge’s case, 3 P. Wins. 
485.490. 


1> 
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an ol:gection to his competency, the lords referred it to tlic 
judges present, who thought he was not ii competent witness, 
as die statute had made the burning in the hand a condition 
precedent to the discharge. (1) 

Petty laiccny. As the privilege of cle»’gy, at common law, extended only 

to capital lelomes, and Jiot lu petty larcenies or misdemeanors, 
persons convicted ot petty larceny could not be discharged 
under stal. 18 I'diz, c. 7. s. 3., which relates only to such as 
were allowed their clergy; nor were they included in stat. 
19 G. 3. c, Tl*. s. 3., which gives a discretionary power to 
substitute a moderate fine or wJiippirjg I'or burning in the 
hand (2); so that convicts in petty larceny, though they had 
sulT'ered the sentence ol the law, were still incompetent to 
give evidence, while in many cases convicts in grand larceny 
were admissible. Tliis inconsistency was-removed by a sta¬ 
tute of the present reign, which has been already men¬ 
tioned. (3) 


Ttevcrsal of 
judgment. 


llie party, who objects to a witness as attainted, will have 
to prove tile attaiiuler by jiroceedings in the regular course of 
law ; and the opposite party may produce other proceedings in 
answer to the objection. If a conviction and judgment are 
read on the one side, this may be answered on the other by 
reading a reversal of the judgment upon a writ of error. If 
the incapacity arises from outlawry under a charge of tresison 
or felony, it will be removed by proof of the reversal of that 
outlawry. Or if the objection is, that the witness has been 
attainted by an act of parliament, which subjects him to all 
the penalties of an attainder, unless he surrenders liefore a 
certain day, (which is a kind of parliamentary outlawry,) it 
may be shown, that the witness suri'endered conformably witli 
the act. Such an objection and such an answer occurred on 
the trial of Lord Lovat (4); and in that case the record of a 


(l) This may now be changed to a 
moderate fine, oy st. 19 G.5. c.74. 
s. a. 


(^J) St.4 & 5ll. 7. c. 15. 


(■“) ot. 51 G. 3. c. 35. and 36 G. 3. 
c. 29. Irish stat. 

(4) 9 St. Tr. 653. 665. 
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proceeding, commenced on the part of the crown, and de¬ 
fended on the part of the witness by a plea of surrender, which 
the attorney-general confessed to be true, was allowed to be 
conclusive proof of the fact of his suiTender within the limited 
time. 


4. The most eflTectual mode of restoring the competency of a 4. Pardon, 
witness is, by a pardon, cither under tlie great seal, or by act of 
parliament. Some indeed have tlioiight, that a pardon can only 
remove the pmushment, not the bleuiisli of character, (1) But it 
is now settled, that u pardon of treason or felony, even after con¬ 
viction or attainder, not only takes off every i)art of the punish¬ 
ment, but also clears the party from tlu: legal <lisabilities of 
infamy and all other consequences of his crime. (2) A 
pardon, whether under the great seal, or by act of parliament, 
is said to make the witness a new creature, and gives him a 
new capacity: the crime, indeed, may still be objected against 
hun, as affecting his credit, but cannot be urged against his 
competency as a witness. And a pardon, by whicli the king 
remits the punishment of burning in the hantl, is admitted to 
have the same operation, (3) It is indeed highly expcdu'iit, 
that a pardon should be allowed to have tliis effect, and that 
a discretionury power should be vested in the crown to remove 
such legal incapacities: otherwise, a person, once convicted 
of felony, wouki be stigmatised for lile, and treated as in¬ 
famous in courts of lavr, though in the opinion of mankind 
lus character for truth and honesty may have been completely 
redtH-nned. 


(1) Lord Coke, in Brown v. Cra- 
shaw, ^Bnlstr. 154. Dodderidge J. in 
Harris V. Wliytc, Pa!ni. 41^. Latch. 

81. ; and other dicta cited inHargrave 
Jnrid. Arij. 2 vol. p. 263. 

( 2 ) Cuddington v.Wilkins, Hob. 67. 

82. Roukwood*s case, flop. temp. 
Holt, 685. 4 St. Tr. 682 . Crosby's 


case, Lord If ay in. .Vf. Lord Castle- 
inaiirs ease, T. ILiy. 37!). 2II. P. C. 

278. Hawk. P. C. b. 2. c. 37. S. 48, 
Com. Dig. Tcslin. A. 5. Reilly’s case, 
Leach O. C. 5U). 

(3) Hookwood’s case, R.'^T. Holt, 
685. Warwick’s case, 5 St. Tr. 166. 
Hawk. P.C. b. 2. c. 37. s. 49. 


• The King’s prerogative has the same eflectin Scotland, in restoring tbe 
competency of u convict. Sec Burnet’s History of the Criminal Law of 
Scotland, p. 405, and the report there of the case of Bell and Mortimer in 
J*oo, in which the rule was fully established. 


I) 2 
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Pardon in case 
of perjury. 


As in the greater offences, so in those below felony, as per¬ 
jury at common law, &c,, a pardon will restore competency, 
where the disability is a consequence of the judgment (1) 
But where the disability is declared by act of parliament to 
be part of the punishment, as in the case of a conviction for 
peijury or suboruati<in of perjury on the stat 5 Eliz. c. 9., the 
king^s pardon will not make the witness competent. (1) In 
this case the statute expressly provides, that he shall never be 
admitted to give evidence in courts of justice, until the judg¬ 
ment be reversed. 


Conditional If the pardon is conditional, the performance of the condition 

ought to be shown (2); for on that tlepends all its efficacy. 
Thus, where tlie pardon is on condition of tranqiortation for a 
number of years, the witness is not competent before the ex¬ 
piration of the term or other lawfid determination. (3) 


Proof of par- To prove tliat a witness after conviction has been restored 

don. , . 

to nis competency by pardon, the general rule is, that it will 
be necessary to produce the pardon itself under the great seal. 
A warrant under the privy seal or sign manual, for the 
pardon of burning in the hmid, is not sufficient for this purpose, 
as it is not of itself a complete irrevocable pardon, the wai*rant 
being countennandable. (4) 


Sjscr. 11. 


Of the AdmssibiUty of' Accomplices^ 

General rule. It has been before mentioned, that a witness is not incom¬ 
petent from infamy of character, unless a conviction and judg¬ 
ment are proved, though he may confess himself guilty of an 


O (2) Hawk. b. 2. e. 37. s,. -l.'!. 

2 Salk_.5H.; 1 Ld Raym. 2.56. S.C. (.") Hawk. b. 2. c. .37. s. 45. Bur- 
R. V. Ford, 2 Salk. 690. Crosby’s rid; :’s case, 3 P. Wms. 48.5. 

Msc, 2 Salk. 589. Bull. N P. 292. (4) Lord Warwick’s case, S St.Tr 

'"il LeachCr.C. 116 

den of the Fleet, Rep. temp. Holt, See R. v. Miller, 2 Blac. Eep. 797. 
135. Anonym, case, 3 Salk. 165. * 
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rnfanious crime. Nor is it a sufficient objection to his com¬ 
petency, that he has been an accomplice in guilt with the 
prisoner at the bar. The evidence of accomplices has been at 
all times admitted (1), from a principle of public policy and 
jfi’om necessity, as it is scai'cely possible to detect conspiracies 
and many of the worst crimes without their information. Bui 
though accomplices are received as witnesses, their testimony 
ought to be received by a jufy with a sober degree of jealousy 
and caution; for, on their own confession, diey stand conta¬ 
minated with guilt, and in the hope of lessening their own 
infamy will often be tempted to throw as much guilt as possible 
upon the prisoner. They may be also in some cases entitled 
to rewards on the prisoner’s conviction, and in all cases ex¬ 
pect to earn a pardon; and as fear is .usually their motive, the 
same feeling may tempt them to exaggerate their evidence, for 
tlie purpose of destroying their former associate ajid securing 
themselves against his vengeance. 

The practice ol*admitting accomplices to give evidtmee against Approvemont. 
their associates, has been adopted from analogy to the ancient 
<loctrinc of approvement; a part of tlie old law, which,, tliough 
now grow'n obsolete, may properly be mentioned hero,, from its 
affinity to the more improved int)dern usage substituted in its 
place. (2) Approvement is, when a prisoner arraigned on a 
<'apital charge, confesses the fact before plea pleaded, and 
accuses his accomplices of tlic siune oftence. He must also 
'liscover upon oath, not only the particular crime charged 
upon him, but all treasons and felonies, of which he ciui give 
any information. It is then in tlie discretion of the Court 
either to refuse or admit him to he an approver; and if on his 
confession it appears, that he was a principal and tempted die 
otliers, he ought not to be received. But if he does not dis¬ 
cover the whole truth, or, on the trial of the appeal, the party 
accused should be acquitted, judgment of death passes against 
him upon his own confession of die indictment. 

(1) iH.P C. 305. Hawk. b. 2. Westbeer’s case, Leach Cr. C. 14. 
c. 4$. s. 94. GiJb. £v. 123. Char- And see on this subject the report of 
nock’s case, 4 8t. Tr. 394. Hook- the proceedings under a specif com* 
wood’s case, 4 St. Tr. 663. Atwood’s mission at York, in 1813, pp. 17.150# 
case, cited by Grose, J. 7 T. R. 609. ( 2 ) Rudd’s case, Cowp. J35. 
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This practice of allowing approvements, wliich was at all 
times in the discretion of (he Court, is now growoi into disuse, 
and entirely discontijiued; more mischief having arisen frojn 
false accusations under pretence of approving, than benefit to 
the})ublicbv the discovery and conviction of real offbidcrs. (l) 
Wl uitever gooil was lo Ih: expected from this old method, is 
now more efiectually provided for and secured by one of the 
following methods. First, there arc several acts of parliament, 
whicJi enact, in cases of robbery (2), coining (S), burglary (4*), 
housebreaking (4), horse stealing (4), privately stealing to the 
value of five shillings from shops, warehouses, stiibles, and coach¬ 
houses (i-), or uttering counterfeit money (5), that, if any sucli 
ofiender, being out of prison, shall discover two or more per¬ 
sons, who have committed the like offences, he shall be entitled 
lo pardon for such crime, on their conviction. Another method 
is by special proclamations in the Gazette or other^vise, prornis- 
ing pardon on certain ctmditions, 

T5ut the practice most generally adopted is that of ad¬ 
mitting accomplices to give evidenct* for the crown, umler 
an irn{)lied promise of pardon, on condition of their making a 
full and fair confession of the whole trutli, that is, of all the 
offences about which they may he questioned, and of all their 
associates in guilt. ((>) On a strict and ample performance of 
this condition, to the satisfaction of the judge presiding at the 
trial, they have an equitable title to a recommendation Ibr ihe 
king’s mercy. They cannot plead this in bar to an indictment 
against them, nor can they avail themselves of it as a defence 
on their trial, thoiigh it may be made the ground of a motion 
for putting off the trial, in order lo give the prisoner time to 
make an application in another quarter. (7) And if an accom¬ 
plice, after being received as a witness against his companions, 
breaks the condition on which he is admitted, and refuses to 
give full and fair information, he will be sent to trial to answer 

(1) 2 Hale P. C. 227. ch. 29. 

(2) St. 4 W. & M. C. 8. 8. 7 

(a) St. 6 W. 3. c. 17. S. 12. 

(4) St. 10 W. c. 23. s. 5. St. 

5 Ann. c. 31. s. 4. 


(5) St. 1.7 Geo. 2. c. 28. 8. 4. 

(6) Rudd’s case, Cowp.3.59. 

(7) Cowp. 3.79. 
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for his share of guilt in the transaction. It is not a matter of 
course, to admit au offender as witness on the trial of his accom¬ 
plices, not even after he has been so allowed by the committing 
magisti'ate; but a motion for this purjiose must be made by 
the counsel for the prosecution, and the Court, under all the 
circumstances of the case, will either admit or disallow such evi¬ 
dence, as may most effectually answer the purposes of justice. (1) 

i 

TJie general rule then is, that a person who confesses him¬ 
self guilty of a crime, is a competent witness against his part¬ 
ners in guilt. Thus, if two or more persons are accomplices, 
one, who is not indicted, may be witness against the others, 
though he has had a promise of pardon or of reward on condition 
of giving evidence against the prisoiifT (ii ): so he ma}', even 
after conviction, if judgment has not passed upon him; for it is 
not the conviction, but the judgment, that creates the disability. 

If several persons are indicted together, and oncof tliom pleads 
guilty and is fined, after payment of llie fine lie may he a wit¬ 
ness against the others. So, on the trial of one of several 
persons, who arc indicted separately, the others, who liave 
not been convicted, may be witnesses in his behalf. (3) It was 
formei'ly tlioiight, from analogy to the ancient doctrine of 
approvement, that an accomplice, separately indicted for the 
same offence, could not give evidence against the otluTS, unless 
he had first pleaded guilty to his indictment (4); but the rule, 
is now settled as above stated. 

On tlie trial of an accessary, for a misdemeanor in receiving principal 
stolen goods, under stat. 22 G. 3. c. 58., the principal felon is 
a competent witness; the statute enacting, tliat tlie accessary 
may be proceeded against, altliough the principal felon has not 
been convicted, and whether he be or be not amenable to jus- 

( 1 ) Buller J. Maidst Ass. 1798. 2 H. P. C. 279. 1 H. P. C. 305. 

Crown Circ. Com. last eefit. 51. Gunston and Downes, 2 Roll. Ab. 

(2) Tonge’s case, Kel. 17. 1 H. 685. pi. 3. Hawk. b. 2. c. 46. s. 99. 

P. C-303. S C. Layer’s case, 10 St. Gilb. Ev. 118. Bath v. Montague, 

Tr. 259. Hawk. P. C. b. 2 . c. 46. cited Fortesc. Rep. 247. 

s. 135. (4) Sir P. Cresby’s case, l H. P. C. 

(3) Case of Bilinorc and others, 303. 

1 ) 4 
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lice. (i) So, the principal tcJoii may be a witness, in a prose- 
ciilioii on stat. I- G. 1, c. 11., tor taking a reward to help to 
stolen goods. (2) 


Accomplice 
ill misdemea¬ 
nors and tres¬ 
passes. 


The evidence of accomplices is also admitted on the trial of 
smaller oilences. Tlni.^. in an information under stat. 2 G, 2. 
c. 24., for bribery at an election, a person, who had received 
a bribe, was admitted a witness against the ik'fciidant, though 
in case of a conviction he woidd have been indemnified from 
the penalties of the act. (fi) In an action of trespass, a co- 
tresjjasser, who is not sued, may be witness against the defend¬ 
ant, though left out of the cleclaration for that purjmse, and 
although satistaction from Oiie is a discharge tor all the rest. (4) 
A person, who has set his name as subscribing witness to a. 
deed or will, is admissible to impeach the execution of the in¬ 
strument (5), although his evidence is to be received with all 
the jealousy necessarily attaching to a ivituess, who, upon his 
oath, asserts to be false, what he has by his solemn act attested 
as true. (6) 


Confirmatory Since accomplices arc competent witnesses, it necessarily 

evidence » • » • • 

follow's, that, if their evidence is believed by a jury, a prisonoi’^ 

may be legally convicted upon it, though it be unconfirmed by 
any otlier evidence as to liis identity. (7) But their testimony 
alone is seldom of sufficient weight with a jury to convict the 
offenders; the temptation to commit perjury being so great, 
where the witness by accusing another may escape himself. (8) 
The practice, therefore, is to advise the jury to regard the evi¬ 
dence of an accomplice, only so far as he may In; etmfirmed, in 
some part of his testimony, by unimpeachable testimony. It 


(1) Haslam’s case, l I.each Cr. C- 
4f)7. Price's case, il». 468. n. (l.) 
Patrain's case, 2 East P. C. 782. 

(2) Wild’s case, 2 East P. C. 782. 
(a) Bush V. Rawlinj^, Say. 2H9. 

tited hy I^ord Mansfield, Cowp. 1J>9. 
Snead v. Robinson, Willes, 423. and 
n. (c), ib, 425 

(4) Bull. N. P. 286. Luttrcl v. 
Reynel, i Mod. 285. Chapman v. 


f haves and others, 2Cani[)l). P. (’ 

355. n. 

(5) Lowe V. Joliffc, } Blac. Pop. 

565. 7 T. U. 604. 611. 6 East, lf)5. 

(6) 1 Ves. & Ijcaiii. 208 . 

(7) Atwood’s case, 2 Leach Cr. C. 
521 Durham’s case, ih. .558. By 
Ld. Eiienboroii^h in R. v. ./ones, 
2 Campb. 1.53. S. P. 7 T.R. 609. 

(8) By Ld. Mansheld C. J., Cowp. 

356. 
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is not necessary, that he should be confirmed in every circum¬ 
stance, which he details in evidence: for there would be no 
occasion to use him at all as a witness, if his narrative could 
be completely proved by other evidence free from all suspicion. 
Nor neeil it appear from the confirmatory evidence, that he 
speaks truth with respect to all the prisoners, or witli respect 
to the share which each had in the transaction- But if the 
jury are satisfied, that he speaks truth in those parts, in which 
tliey see unimpeachable evidence brought to confirm him, tliat 
is a ground lor them to believe, that he also speaks truly with 
regard to the other prisoners, as to whom there may be no 
confirmation. (1) 

The cases which liave been mentioned, respecting the evi¬ 
dence of accomplices, and on the admissibility of persons to 
prove tlie forgery of an instrument, which they have signed as 
subscribing witnesses, clearly show, that a marfs guilt in the 
transaction disclosed is not a siillicient reason for rejecting his 
testimony, however it may affect his credibility. In the case of 
Walton V. Shelley (2), which was an action upon a bond given 
by the defendant, in consideration of delivering up certain 
promissory notes, the Court of King’s Bench held, tliat the 
indorser of one of the notes ought not to be allowed to 
prove the consideration of the note usurious, on a supposed 
princijilc of jmblic policy, “ tliat no party, who had signed a 
l^apor or ticed, shall ever be permitted to give testimony to in¬ 
validate tliat instrument: because every man, it was said, who 
IS a party to an instrument, gives a credit to it: and it is of 
c'onscqiience to mankind, tliat no person should hang out false 
colours to deceive them, by fiist affixing his signature to a 
jiaper, and after wartls by giving evidence to invalidate it.'* 
This appears to have been the first case in support of such a 
rule, and its authority may now be questioned. 

r 

In the later case of Jordaine v. Lashbrooke (3), this subject 

(l) By Thomson B. in R. v. Swal- (2) I T. R. 296. 

low and others. Trials at York. Jan. (J) 7 T. R. 601. Ashhurst J. con- 

I«1.7, on special commission, p. 5.17. tra. See Jones v. Brooke, 4 Taunt. 
'30. 150.165. 201 . 464. 1 Vcs. & Beam. 208. 


Witness inva¬ 
lidating an in¬ 
strument to 
which he U 
party. 
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was very fully discussed; and the Court there detenmined, dial 
in an action on a bill of exchange against the acceptor, the 
payee, who was also indorser, was a competent witness for the 
defendant, to prove, that tlie bill, which was unstamped, and 
purported to be drawn at Hamburgh, was in fact drawn in 
London, ant! thorefore ’. eld for the want of a stamp. I find 
no rule,” said Mr. Justice Lawrence in delivering his opinion, 
‘‘ less comprehensive than this, that all persons are admissible 
witnesses, who have the use of their reason and such religious 
belief as to feel the obligation of an oath, who have not been 
convicted of any infiiTious crime, and arc not influenced by 
interest- I am not aware of any case solemnly decided, except 
that of \Valter v, Shelley, in which a witness has been rejected 
as incompetent, but upon the ground of some exception which 
may be classed under one or the other of these heads. Under 
none of these classes docs the witness in this case fall; and 
the constant practice of extimining accomplices, and the case 
of a witness to a forged will who has obtained probate, show, 
that the mere cu*oum.stancc of a man’s representing liimself as 
having done things inconsistent with common lionesty is not 
sufficient to reject his testimony, however it may weaken and 
impeach it- Nor is there any distinction with respect to 
negotiable securities, when the point to be considered is the 
competency of the witness; for supposing what he has clone in 
putting such instruments into circulation to be ever so great a 
fraud and ever so mischievous, he still is a witness luiconvicted 
of any crime, and without interest, and not more devoid of 
principle than mimy who have been mentioned as constantly 
admitted* AVhetber a defendant shall be allowed to set uj) 
such a defence, is quite another consideration, than whether 
the witness be competent. It certainly is of consequence to 
prevent men from hanging out false colours : but this must be 
applied to the parties in the cause, or you may prejudice men. 
who have not hung out such colours.” 
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CHAP. V. 


Of the Incompetency of Witnesses from Interest. 


rpHE fourth ground of iiicompetency is interest. 


It is a general rule, that all witnesses, interested in the event Principle of 
of tlie cause, are to be excluded from giving evidence in favour 
of that party, to which tlieir interest inclines them. They are 
■.excluded from a supposed want of integrity; and not, as some 
have supposed, that they may be saved from the temptation to 
commit perjury. If that were the true ])rinciple, there would be 
some inconsistency in excluding witnesses, who liave an interest 
(.'ven to the smallest amount, at th<; siune time that a son is 
allowed to give evidence for the father, and a witness is not 
privileged from aaiswering against his interest. Tlie tempt¬ 
ation to perjury may be much stronger in these two last cases, 
than in the former; yet in the former the witness will be per¬ 
mitted, ill the latter compelled to give evidence. “ Where a 
man,” says Chief Baron Gilbert, “who is interested in the 
matter in question, comes to prove it, it is rather a ground for 
distrust tliaii any just cause of belief; for men arc generally 
so short-sighted, as to look at their own private benefit which 
is near to tlicm, rather than to tlie good of the world, that is 
more remote; therefore, from tlie nature of human passions 
and actions, there is more reason to disti'ust such a biassed 
testimony, than to believe it.” 


In treating of the moompetency of interested witnesses, it is 
proposed to consider the subject in tlie following order :— 

First, with respect to the nature of the interest, which will 
disqualify; 

Secondly, of the rule on the subject of interest, considered 
with reference to the parties in the suit; t 
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Thirdly, of the same rule considered with reference to the 
husband or wife of the party; 

Fourtldy, of the effect of admissions by a party to the suit, 
or by his agent, iigainst the party’s interest. 

Fifthly, of the admissibility of die confession of a prisoner 
against himself; 

Sixthly, of the competency of the party injured, as witness 
in criminal prosecutions; 

Seventhly, of certain exceptions to the general rule on the 
subject of interest; and 

Lastly, of the means by which the competency of an in¬ 
terested witness may be restored. 


Sect. T. 

Of the Nature of the Interest^ which disqualifies a 

Witness. 

It is scarcely possible to reconcile the earlier cases on this 
subject with those of a more recent date. The old cases re¬ 
specting the incompetcncy of witnesses, were generally decided 
on very narrow grounds. Evidence, which ought to, liavc 
been admitted, although received with caution, was at once 
excluded without being heard; as if juries were not to be 
trusted with all the means of deciding right, because it was 
possible their decision might be wrong. “ The old cases on 
the competency of witnesses, said Lord Mansfield (1), have 
gone upon very subtle grounds. But of late years the courts 
have endeavoured, as far as possible, consistently with those 

(l) Walton V. Shelley, i T.R.300, cited by Ld. Kenyon in Bent v. Ba¬ 
ker, 5 T. R. 52. 
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autliorities, to let the objection go to the credit rather than to 
the competency of a witness.” At one time it was generally 
held, that, if a witness had an interest in the question put to 
him, he was incompetent Thus it has been laid down in 
some of the earlier cases, as a general rule, that one com¬ 
moner cannot be a witness for another commoner; and that 
in an action on a policy of insurance one underwriter cannot 
be a witness for anodier. But a distinction has since been 
made between an interest in the question put to a witness, 
and an interest in the event of the suit (1); and the general 
rule now established is, that a witness will not be disqualified 
on the ground of interest, unless he is interested in the event 
of the suit. 

The question then resolves itself into this, whether the wit¬ 
ness, proposed to be examined, has an interest in the event. 

In considering this subject, the simplest method will be to 
ascertain, in the first place, what is not such an interest in 
the event as will disqualify a witness from giving e\ndence; 
and then to enquire, what is such an interest, as will dis¬ 
qualify him. 

I. First, what is not such an interest as will disqualify ? 

It is not an objection to die competency of a witness, that 
he may have wishes or a strong bias on die subject-matter 
of the suit, or that he may expect some benefit fi*om the 
result of the trial. Such circumsUinces may influence his 
mind, and affect his credibUity; they are therefore always 
open to observation, and ought to be carefully weighed by 
the jury, who are to determine what dependence they can 
have on his testimony; but they will not render him incom¬ 
petent. 

A witness, who stands in the same situation as the party, Witness, in 
for whom he is called to give evidence, is under a strong bias, 


(l) 1 Tf R. 302. 3 T. Rt 36. 7 T. R. 60r7. 
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and may have strong wishes upon the subject; but is not on 
that account disqualified. Thus if there are two actions brought 
against two persons for the same assault, in the action against 
one the other may be witness (1); or if several persons are 
separately indicted Jbr perjury in swiMiring to the same fact, 
either of them befoi # e< n^^'ction may lx; a witness on the trial 
of the otliers. {^ 2 ) So, in Uiidd’s case, a woman, whose hus¬ 
band had been before convicted, was admitted to give evidence 
against the prisoner, ihougli she expected, that, in case of his 
conviction, her husband would receive a ]>ardon. (3) 

Upon the same principle, in the case of Bent v. Baker, 
which was an action against an miderwritcr on a policy of 
insurance, the court held, after much argument, that anotljcr 
underwriter was a competent witness. (4) This case came 
before the Court of King’s Bench, by writ of error from the 
Court of Common Pleas; a writ of error was aftenvards 
brought to reverse the judgment of that court (5), but was at 
length abandoned. It has always been considered a case of 
great authority, and deserves to be particularly noticed, as 
it is one of the leading cases, which have established the rule 
of evidence on this subject. The principal question in that 
case was, whether a person, who had been employed as 
broker by the plaintiff in procuring the policy to be subscribed 
by the defendant, and liad afterwards himself subscribed tiu; 
policy as assurer, was a competent witness for the defendant. 
'The court adjudged that lie was competent; Lord Kenyon 
C. J., Mr. Justice BuUer, and Mr. Justice Grose held, that 
he ought not to have been rejected, on the broad and general 
ground, because he was not interested in the event; Mr. 
Justice Ashhurst, on a narrower ground, because the witness 
stood in the particular situatiou of broker; and, having 
made himself a party to the policy, he ought not to be allowed 

(1) ByBullcrJ. I T. R. sol. (3) I Leach Cr. C. 151. 

(2) Bath V. Montague,cit Fortebc. (4) sT. R. 27. Bull. N. P. 

Rep. 247. Gunstone v. Downes, S. r. 

2 Roll. Abr. 685. Art.3.; S. C. cited (5) 7 T. R. 604. 

2 H. P. C. 280. and in R. y. Gray (or 
Brav), 2 Sel, N. P. 1046. 
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by his own act to deprive either party of the benciit of his 
testimony. The other judges also concurred in that opinion; but 
Lord Kenyon C. J. declared, that the other was the principal 
ground of his opinion. He said, “ The objection is, tliat die 
witness was underwriter on the same policy. I must acknow¬ 
ledge, that there have been various opinions upon this subject, 
and that it is impossible to reconcile all the cases. Then we 
have only to consider, what are the principles and good sense 
to be extracted from them all. I think the principle is diis; 
if the proceeding in the cause cannot be used for him, he is a 
competent witness, although he may entertain wishes upon 
the subject: for that only goes to his credit, and not to his 
competency.” 

l^he vendor of an estate, who has sold the inheritance Examples of 
M'itliout any covenant for good title or warranty, is competent 
to firove the title of the vendee. (1) So, in an action of trover 
for a horse, a person who accepted the horse as a security foi* 
the payment of a sum of money, and afterwards on default 
sold it to the defendant, is competent to prove these facts; (2) 
the verdict in this case cmi neither be used by the witness nor 
against lu’ni. In an action on a contract, a dormant partner, not 
Ixjiug one of the contracting parties, and who has had no privity 
of communication witli them in the contract, is competent 
to prove the contract. (3) In an iictioii of covenant for the 
misinanagement of a farm, the sublessee of the defendant is 
competent to prove its proper cultivation. (4) In an action 
on a policy of insurance, when the only (Question is concerning 
the original destination of the ship, the captain is competent to 
give evidence respecting that fact, though a part-owner of the 
ship, and, os such, liable to the owners of the goods, in case the 
ship had unnecessarily deviated from tlic voyage; but, if tlie 
<]ue.stion turn on a deviation, he could not be examined. (5) 

1)1 an action against a defendant for falsely representing the 


( 1 ) Busby V. Greenslate, I Str.445. (4) Wishaw v. Barnes, 1 Cainpb. 

( 2 ) Nix V. Cutting, 4 Taunt 18. 341. 

(3) Mawuian v. Gillctt, 2 Taunt. (^) De Symonds v. De La Coui% 

n. 2 New R^. 374. 
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circumstances of a third person, who was insolvent, that 
person is competent to prove himself insolvent. (1) In 
these cases, the witness neither gains nor loses directly by the 
event of the verdict; nor would the verdict be evidence either 
for or against him. 

A witness is not incompetent on the ground, that the verdict 
may afterwards come to the hearing of a jury, in an action 
brought by the witness himself, and so have an influence on 
their judgment, though not in evidence before them. Lord 
Holt, indeed, in the case of the King v. Whiting (2), on an 
indictment for a cheat, in obtaining a personas subscription to 
a note of lOOL instead of 5l., rejected tlie evidence of the maker 
of the note; Lord Holt said, the verdict would be certainly 
heard of, in an action on the note, to influence the jury. This 
decision was followed by Lord Hardwicke C. J. in the case of 
the King v. Nunez (3): but afterwards, in the case of the 
King v. Bray (4), Lord Hardwicke reviewed his own opinion 
and that of Lord Holt, and decided that the objection went 
only to the credit, and not to the competency of tlie witness; 
and with respect to the possibility that the jury might hear ol* 
the verdict, he said, that, sitting as judge, he could only heai 
of it judicially. 

Upon the same principle, in the case of the King v. Boston, (5) 
where A having brought an action against B, (who filed a bill 
in equity for an injunction, and, after answer put in by A, 
denying the allegations in the bill, the injunction was dis¬ 
solved,) A was afterwards indicted for peijury dleged to have 
been committed in his answer, and the indictment came on to 
l>e tried immediately before the action, the Court of King’s 
Bench determined, that B was a competent witness, and had 
been properly admitted to give evidence on the trial; as he 
could not avail himself of the conviction of A, in any civil 
proceedings between them either in law or equity. So a per- 


( 1 ) Smith V. Harris, 2 Starkie, 47. 
{2) 1 Salk. 283. 

(3J 2 Stra. 1045. 


S 4) Rep. temp. Hard. 558. 
5) 4 East, 572. 
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son, who has borrowed money on an usurious transaction, is 
a competent witness for the plaindfF in dh action for penal¬ 
ties against the lender (1); and whether he has, or has no4 
repaid the money lent, does not appear to make any essential 
difference, at least so far as his competency is affected (*); for 
in neither case does he gain any tiling immediately by the 
event of the suit, nor can he give the judgment in evidence 
in an action against him for tlie money lent- A mere con¬ 
tingent benefit, then, which may result to the witness from the 
event of the suit, (as, that it may possibly be more easy for him 
to establish his own claim, in case the party calling him should 
succeed,) can only affect his credit and not his competency, 
unless the verdict would be evidence for him in an action 
brought by or against himself. 


A witness, who has acted under a bare authority, is not to 
be excluded from giving his testimony, on tlie ground, that he 
may be liable to an information or an action, in case the fact, 
wliich he comes to prove, should be found otherwise. (2) 
Thus persons, who have been themselves in office, are often 

(1) Abrahams q.t.v. Bunn, 4 Burr. 360. 2 Sel, N. P. 1045. S.C. 2 Str- 
2251. Smith V. Prager, 7 T. R. 60. 1069. S. P. Baillic t. Wilson, cited 
See Masters v. Drayton, 2 T. R. 496. 4 Burr. 2254. See Carpenters* Com- 

( 2 ) R. V. Bray, Rep. temp. Hard, pany, See. v. Hayward, 1 Doug. 374. 


* In the case of Smith q. t. v. Prager, the witness said, he had repaid the 
principal sum and interest by drafts, which iiad been duly honoured, and 
that he was still indebted to the defendant, on a running account for tliis 
and other loans. It may be observed, that, at the time of the trial, the wit¬ 
ness was an unccrtihcatcd bankrupt: but this was not considered as furnishing 
any objection. (See Musters q. t. v. Drayton, 2 T. R. 496. See also Ridley 
V, Taylor, 13 East, 175.) In the first case cited, of Abrahams q. t. v. Bunn, 
the witness proved, that he had redeemed the pledges and repaid the prin¬ 
cipal sum, and he was competent to prove that fact. Lord Mansfield is re¬ 
ported to have said, “ that if the defendant had produced a security or 
proved the pledge to be remaining in his custody, it would have been a dif¬ 
ferent consideration, whether the witness, who was the borrower of the 
money, could be examined to contradict this.” However it maybe inferred 
from the case of Jordainc v. Lashbroke, which has been before mentioned, 
that this consideration would not now affect the competency of the witness. 


LiabiJitv to in- 
formation or 
action. 
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called to show what the usage is, and what they did when in 
office; yet if their acts be illegal, they are liable to a quo 
warranto, (l) If persons were not allowed to be competent 
witnesses, in matters belonging to corporations, because they 
may possibly bcpunislied by information, much good evidence 
would be shut out. Wherever any unlawful act is done in a 
corporate assembly, the whole assembly arc liable to an inform¬ 
ation ; yet the persons, who were present at such assemblies, 
arc always allowed to be good witnesses; and iftliey w^ere not 
allowed, there w^onld be no evidence at all as to sucli facts, (2) 


In an action against an administrator, one of the bond-secu¬ 
rities ijr the defendant’s due administration of the intestate’s 
effects is a competent witness, on beJialf of the defendant, to 
prove a tender (3); the Ctmrt said, the bare ))Ossil)flity of an 
action being brought against a witness is no objection to his 
competency, and that a creditor of the defendant would also 
liave been eomjietent, whicli tliey considered a stronger case* 
and Mr. Justice Duller said, “ In order to show a witness 
interested, it is necessary to jirove, tliat he must derive a certain 
benefit from the deterjuinalion of the cause one wa}^ or ilie 
otlier. Tlien in this case, supposing there were no assets, 
though tlie defendmit would be answerable for tlie costs, he 
would not liable on his boiul to tlie Ecclesiastical Court. He 
is only bound to distribuUi the intestate’s effi'cts, and it does 
not appear in this case huw' they liavc been applied.” 


A witness may prove a codicil made subsequent to a second 
will, and reviving a former will, tliough lie lias acted under the 
first wall, and might be liable to actions as executor de sou 
tort, if it sliould be set aside. (4) Indeed, it may be laid 
down as a general rule, tliat executors in trust, trustees, and 
agents, arc not incompetent merely on the ground of their 
liability to action. (5) If a trustee takes a beneficial interest, 

(1) Sccnotc(2)inprccc(lin*;pa,£re. (4) Raillicv. Wilson, cit. 4 Burr. 

(2) By Lord IIi»uI\iicko C. J. U. 22.51. (ioodtith-d. Fowlur v. Wel- 
V. Gray (or Bray), 2 Selw. N. P. ford, l Donj;. I40. 

1045. (.*i) I Mod. 107. Goss v. Tracy, 

i(3) Carter V. Pearce, l T. R. 16 S. l P. Wms. 287. i Blue. Hep. 3CC.» 

Gilb. JCv. 12J. . . 
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that is another pfi’ound of objection; but, without such an in¬ 
terest, trustees and executors are competent'witnesses. (1) 

In tlie cases, which have been mentioned, the objection Witness bc- 

. , p , . p Jieving himself 

against tlic witness was, that, either irom the circumstance of interested. 

Ins standing in the same situation as tlie party for whom lie 
was called, or because die verdict might possibly influence the 
jury in a cause in which lie himself might be party, or from 
some other cause of the same kind, that he expected a benefit 
irom the I’esiilt of the suit The witness in those cases would 
probably have admitted, that he believed liimsclf interested; 
it was upon the snjiposition of this fact, tliat the objection must 
have been founded. Those cases, therefore, in which such 
objections were overruled, appear to have determined this 
point, tliat a witness will not be incompetent merely on the 
ground of his believing himself interested. It is true, if he be¬ 
lieves himself interested, the impression on his mind, and his 
bias in Ihvour of the party calling him, may be as strong, as if 
lie were legally incompetent. But the difFerencu is, that, iu 
the one case, the enquiry is more simple and more easily de¬ 
fined; in the other, it is complicated, vague, and uncertain. 

For the })urposc of determining that a witness is incompetent 
on account of his believing himself interested, it might be ne¬ 
cessary to examine him on a great variety of points, which 
after all would be more proper for tlie consideration of the 
jury; as, for example, on the nature of the benefit which he 
ex})ects, the reasons for his expecting it, and the impression 
which sucli an expectation may have produced upon his mind. 

Such an enquiry would in all cases be extremely indefinite, and 
would be subject to this great inconvenience, that it might 
lead to the rejection of a witness, who on further examination 
might appear to dcseiwe the highest credit, and might have it 
in his power to give inipoilont evidence. 

The rule of law respecting interested witnesses ^is perhaps 

(l) Goocltitlcdem. Fowler v. Wei- 6 Taunt. 220. 2 Mnrthall, 20. S. C. 

fordjlDoug. 140. Bettison V. Brom- See 1 Ball and Beatty’s Rep. iOO- 
ley, 12 Kast, 25o. Heath v. Hall, 414. and case» llu^e cited, ta to tht 
4 Taunt. 32S. rii'ppi V. Pitcher, rule in equity. 

R 2 
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the best that could be atlopted, because it is tlie least exclusive, 
and most accurately defined. It excludes such only as luivo 
an interest in the event of tlie suit; not, that in all cases tliey 
are likely to feel a stronger bias than persons, who may perhaps 
expect some benefit from the event, or may l)e friends or rela¬ 
tions to the party, and yet arc not on tliat account incompetent; 
but the kind of interest, which is marked out as the cause of 
incompetency, is in general more direct and immediate, and 
' more easily ascertained. It has l>ccn hold, therefore, that a 
W'itness is not incompetent, who believes Iiimsolf under an ob¬ 
ligation of honour to indemnify the bail, unless he has in fact 
entered into an engagement to that effect. (I) Such an obliga¬ 
tion is in general ofa nature so uncertain and variable, that it can¬ 
not safely be recognized in courts of jie tice, as a motive of con¬ 
duct. Besides, where tlie sense of honour is so strong and 
bincling as to influence him against his interest, it must be iiu- 
necessary to reject the witness; as the same pi'inciple, wliicli 
would induce hun to pay the costs, would oblige him, in giving 
Jiis evidence, to speak only the truth; and, in eiises where the 
sense of honour is less fii'in and imperative, the ground of the 
objection fails, since the witness is not bound in point of law, 
and does not feel himself absolutely bound in point of murals. 
But, independent of this reasoning, another more general 
answer is, that the ends of justice are most effectually attained 
by a fuR and complete invest igation of the subject in disi)ute; 
and, imless tlie objection to the w itness is strictly a legal objec¬ 
tion, he will be admitted to give evidence. In tlie case sii])- 
posed, of a witness who says lie thinks liimself bound in honour 
to pay the costs, it miglit bo injurious to the party, wlio calls 
him, to be deprived of his testhnony on account of such a 
fancied obligation; more especially, as it is an obligation which 
may easily be pretended by tlie witness, but which it is scarcely 
possible for the court justly to appreciate, and which from the 
nature of the case the party cannot release, nor yet enforce 
against the witness; on the other liand, his testimony may not 

(i) Pederson V. Stoflflcs, 1 Campb. see Fothcringham v. Greenwood, 
145. S. P., said to have been ruled i Str. 129. 
contra, in an old case, by Parker C J.; 
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deserve all the credit due to a witness free from bias, and it 
ought therefore to be strictly examined and sifted. The 
witness, then, is to be heard, but his evidence is open to 
tjbservation. 

However, it is to be observed, llicre are several dicta in 
ilivour of ilie j)osition, that a witness is not competent, if he 
believes himself interested, whether he is or is not interested 
in strictness <>f law, (1) But these dicta were not the ground 
of the determination in the cases then before the court, nor 
was it necessary to determine the point; and further, the ge¬ 
neral rule of law on the subject of interest was not at tliat time 
so clearly settled, as it lias since been by many later autliori- 
tics. In a late case {2% before the Iligli Court of Atimiralty, 
an objection was made to the evidence of a witness, who had 
acknowledged in his answer “ that he could not say he was 
not interested, inasmuch as he conceived he would be entitled 
to share, if his vessel should be pronounced a joint captor, 
tliough lie had signed a release;” on the other side it was 
contended, tliat as he was clearly not interested, the effect of 
his impression was no more an objection in this case, than in 
those in which the expectation depended only on tlie bounty 
of tlie jjaities. But Sir William Scott rejected tlie evidence, 
observing, “ he had always understood tlie distinction to be, 
that, if the witness says only that he expects to share from the 
bounty of the captors, he is not disqualified or rendered in¬ 
competent, whatever may be the deduction of credit to which 
ho is ex])osed. But if he thinks himself entitled in law, he 
acts iiiulor an impression of interest, which renders him 
competent, however erroneous that opinion may be.” 

II. Secoiully, having shown what is not such an interest in 
^ the event of the suit, us will disqualify a witness from giving evi- 

(l) Hy Pratt C. J. in Pothering- Cr. C. 3S5. And see a case tried 
hum V. Greenwood, 1 Sir. 129. cited before Ld. Mansfield, cited by couii- 
and approved by Ld. Lougliborougli scl in Rudd’s case, Leach Cr. C. 154. 
C. J., and by Gouhl J. in Trelawnay ( 2 ) Case of the Amitic,Villcncuvc, 
V. Thomas, 1 IL Bl. .lo?. S. P. by 5 Robinsoi), Adm. Rep. 344. n. 
Perryn B. in Ncwland’:> case, 1 Leacli 
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dence, we now procoed to enquire, what is such an interest as 
will disqualify. 

On the subject of interested witnesses, Ch. B. Gilbert lays 
down the rule tlius: “ The law looks upon a witness as inte¬ 
rested, where there is a certain benefit or disiidvantage to the 
witness, attending the consequence of the cause one way.” (1) 
Mr. Justice Duller adopts the same rule. (2) And, in the case 
of tlie King v. Prosser, where the question was, whether on an 
appeal against a rate, parishioners, who had rateable property 
but were not actually rated, were competent witnesses in sup¬ 
port of the rate, the same learned judge expressed himself 
tlius: “ I take the rule to be this; if the witness can derive no 
benefit from the cause before the court, (meaning evidently 
from the context, no immediate benefit,) he is competent.” (J3) 

First, if the witness can avail himself of the verdict, so as 
to give it ill evitlence in sujiport of his own claims, or if the 
verdict can be used in evidence against him, in case the l>arty, 
for whom he is called as witness, should fail in the action, that 
is a direct and immediate interest in the event of the suit, 
which will render him incompetent. (4*) I’his rule may be illus¬ 
trated by the following examples. 

In an action against a master for the negligence of his ser¬ 
vant, the servant is not a competent witness to disprove his 
own negligence: for tlie vcrtiict may be given in evidence, in 
a subsequent action by the master against the servant, as to the 
quantum of tlie damages, tliongU not as to the fact of tlie in- 
jury. (5) A broker is not competent, for the same reason, in 
an action against the principal, to disprove tlie negligence of 
the defendiuit in the course of his employment, (fi.) 

(1) Oilb. Ev. 106*, 7. 4 T. R 5H9. Martin v. Henn'ekson, 

(2) Bull. N. P. 2 L(I. Rayni. I007. Miller v. Eul- 

(3) 4 T.R.17. coner, 1 CVunpl). 2.71. 1.7 East, 17-1, 

( 4 ) 3 T. R. 52, 5.V. 5f). 7 T. R. ■' (lauipl). .716. 

62 . 4 Erst,582. (o) Cieversv. Muliiwaring, 1 Iloln 

(5) Greon v. NewRiv. Company, N. P. C. 1 . 19 . 
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In an action against a sheriff for an imprpjicp return to a 
writ fieri facias^ in which lie stated that he had paid a' sum* 
of money to the landlord of the premises for arrears of rent, 
the landlord is not competent to prove the rent due; for if this 
action were to succeed, the witness would be liable to an action 
at the suit of the sheriff^ in which their judgment in this case 
would 1)6 evidence of special damage. (I) 

Wliere a right of common is claimed by custom, one, who .Cornmonw 
claims under the same custom, cannot be a witness in support of ^”4 Pf 

, ^ ^ claiming m 

the claim, as lie might afterwards use the verdict in his own cause, the same 
to establish a similar customary right for liimself. (2) So, where 
in an action on the case against tlie defisndant for not repairing 
his fences contiguous to a common, (on which common the 
plaintiff prescribed for common appurtenant,) one of the points 
ill issue was, wJietlior the defendant was liable to repair by 
reason of his occn}iation, it has been determined, that other 
persons, who claimed a riglit of j^asture over the same common, 
were not competent witnesses for tlie plaintiff (3); the Court 
said, the recortl would be evidence for another commoner, that 
the ticciipler of the adjacent land was bound to repair this 
fence; and tliougli the plaintllFin that case claimed a right of 
common by prescription in riglit of a particular messuage, 
still the other commoners, by whatever title they might claim, 
woukl have a common interest in casting the burthen of the 
re))air of this individual fence upon the occupier of the adja¬ 
cent hind. So, wlicre the (|uestion is, whether iji a particular 
parish or vill certain things arc generally exempted from tithes, 
or subject only to a modus, no jiersons, who would be subject 
to tithes, if the parson\s claim were to be allowed, can give 
evidence in su})})ort of the modus or exemption. (4*) So, where 
a defendant in an action of trespass justifies imdcr a custom in 
the jiarisli for out-going tenants to take the away-going crop, 
he cannot call us ■witness an occupier of laud, who insists upon 
the same riglit for liimself. 

(1) Keightley v. Bircli, Campb. Anscomb v. Shore, I Taunt. 

5ai. 361. . 

( 2 ) 1 T. R. 3 T. R.. 3‘j. ( 4 ) LtL Clanricard V. Lady. Den-* 

Bull. N. P. 283. Hockley v. Lamb, ton, l Gwill. 360. Gilb. Ev. 113. 

1 Ld. Rayrn. 731, 
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On the trial of an issue, whether the owners of pro¬ 
perty within a chapelry are liable by immemorial usage 
to a charge of repairing the chapel, an owner of property 
w^itliin the chapelry is not a competent witness to disprove 
the liability, though his property is hi the occupation of 
a tenant, who agrees to pay rent without iuiy deduction; for he 
is immediately interested in removing such a pennanent charge, 
and thus improving the value of his estate. (1) And in an 
action against the defendant for exercising a trade in breach of 
a custom, which, as was alleged in the declaration, confined 
that and other trades to the members of a corporate com¬ 
pany, a witness who claims for himself a right to exer¬ 
cise a trade, though not a member, is not competent to 
negative the existence of such a custom; for he is interested, 
tliat the Defendant should have a verdict, wdiich he may use 
in his own defence, in case a similar action should be brought 
against himself. (2) 

Wlierc the issue does not affect any common right, but is 
merely on a right of common claimed by prescription, as be¬ 
longing to the estate of A, one who chiims a prescriptive right 
of common in right of his own cstiite may be a witness (3); tor 
though A may havp such a right of common, it does not follow 
that B has, nor would the verdict in the action of A be evi¬ 
dence in B*s action. “ It is no good objection to a witness,” 
says Ch. B. Gilbert (4), that he has common by cause of 
vicinage in the lands in question, for this is no interest in the 
land, but only an excuse for trespass; and let who will recover 
the lands, the whole right of common remains, so that he is 
certainly indifferent in point of interest between tlie two con¬ 
tenders.” However, this position may perhaps be doubted, as 
the rule is now clearly established, that a witness, who can use 
the verdict in an action brought either by or against himself. 


(1) Rhodes v. Ainsworth, I Barn. (3) Harvey v. Collison, MS, case, 

& Aid, 87. jtated I Scl/N. P, 449. 1 T, R, 302. 

(2) Coup, of Carpenters in Shrews- Bull. N. P. 283. 

bury V. Ilaywai'd, 1 Doug. 373. (4) Cilb. Ev. loy. 
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is not competent; and sinQe conunon by cause of is 

in tlie nature of common appendant, and implies immemorial 
usage of intcrcommoning, it is presumed, that a verdict, find^ 
ing tlie existence of such an usage, would be evidence for tlio 
witness, if he were to justify under the same usage in on 
action of trespass. It may be observed, that Ch. B. Gilbert 
docs not once mention the power of using the verdict, as a 
criterion for determining, whether the witness is incompetent; 

^Q undefined, at that time, was the rule of evidence on Uiis 
subject 

Upon the some principle it was determined, that, on an a. Rated p». 
appeal against an order of removal, if the appellants proved 
a settlement in a third pai'ish, die rated inhabitants of tliat 
parish were not competent witnesses, for the respondents, to 
disprove it; afe the confirmation of the order of removal would 
be conclusive evidence for the inhabitants of the third parish, 
that the settlement ol’ tlie pauper was at that time in the appel¬ 
lant parish, (1) Ic would indeed be quite as conclusive in 
favour of any otlier pai'ish in the kingdom; so that the pro¬ 
posed witness had a gi'catcr interest in the question tlian any 
other person, only in proportion as tliere was a greater proba¬ 
bility, that, if the respondents failed in tliis appeal, they would 
afterwards remove the pauper to his parish. Such un objec¬ 
tion, however, is now removed by the statute 54* G. 3. c. 170» 
the fJtli section of which enacts, diat no inhabitant or person, 
r;iled or liable to be rated to any rates for any district, parish, 

&c., shall be deemed to be by reason d;crcof an incompetent 
witness for or against such district, &c., in any matter relating 
to sucli rates, or to any order of removal to or from such dis¬ 
trict, &c,, or to the settlement of the pauper in such district-*’ 

Before this provision, it had been decided, that inhabitants 
would not be incompetent merely from having rateable pro¬ 
perty in the parish, if it did not appear diat die property was 
actually rated at the time of the appeal; and tliis, although it 
was omitted in die rate, for the very purpose of introducing 


(I) R, V. Terrington, 15 East, 47L 
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their evidence. (1) The court held, that in order to disqualify 
a witness, there must be an actual existing interest at the time, 
not merely one that is expectant and contingent; and that, by 
taking the witness olT the rate, his immediate interest was so 
far taken away, that it could not render him incompe¬ 
tent, whatever objections might still be made against his 
credibility. 

In an action of ejectment, the tenant in possession, upon 
whom an ejectment has been served, is not a competent witness 
in support of the title of the defendant, under whom he 
holds; for he is liable to the mesne profits, and the verdict in 
ejectment would be evidence against him in an action to re¬ 
cover them. (2) So, a witness, to whom the lessor of the 
plaintiff has agreed to demise the lands in question, in case he 
shall recover them by the verdict in ejectment, would not be 
competent to give evidence against the defendant; because, in 
an action for the non-performance of that agreement, the ver¬ 
dict would be evidence for him to prove the fact of the lands 
having been recovered. 

Persons liable to the costs of tlic action have an immediate 
interest in the event, ami thcrelbre are not competent witnesses. 
Thus the defendants’ bail are not competent to give evidence 
for their principal (3), because they are immediately answer¬ 
able in case of a verdict against the defendant. If therefore 
the defendant is likely to require the evidence of one of his 
bail at tlic trial of tlic cause, he must apply to the court, on 
an affidavit, stating that the bail will be a material witness foj’ 
him, to have his name struck out of the bailpiece on adding 
and justifying another in his place, ( l) 

In an action against the sheriff for a false return, the sheriff’s 


( 1 ) R.v. Prosser, 4 T.R. 17. R.v. (. 5 ) 1 T. R. Picsiy v. Voa 

Little Liimlev, 6 T. U. 157. R. v. Esch, y Esp. N. P. C. 6 O 6 . 

Kirdforrl, 2 East, 5o i. (4) Tidd, Pr. 2G4. Collett V. Jea*. 

( 2 ) BoLirne V, Turner, T Str. 632, nis,Rep. temp. Hard. 153. 

Doedem. Forster v. Williams, Cowp. 

621. 
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officer, who has given security for the dae execution of process^ ' 
is not a competent witness, to prove that he endeavoured to 
make the arrest. (1) So, in an action by an infant plaiiitifti 
his prochein ainy or guardian are not competent witnesses for 
him, as they are liable to costs. (2) So, in an action of 
assumpsit for goods sold and delivered, the plaintiff having 
proved the sale of the goods to the defendant and to one J. S., 
who were partners in trade, Lord Kenyon held that J. S. 
could not be a witness for the defendant to prove, that the 
goods were sold to himself^ and that the defendant was not 
concerned in the purchase except as his servant; for, said 
Lord Kenyon, by discharging the defendant he benefits him¬ 
self, as he will be liable to pay a share of the costs to be reco¬ 
vered by the plaintiff (3) 

In an action by an indorsee against the acceptor of a bill of 
exchange, which liad been accepted for the accojiimodation of 
the drawer, the drawer is not a competent witness for the de¬ 
fendant, to prove that the holder took the bill lor an usurious 
consideration. This was lately determined in the case of 
Jones v. Brooke, (t) The Court of common Picas there 
held, that the witness w'as interested to defeat the action; for, 
if the holder should succeed against the acceptor, the acceptor 
would not only have a right of action against the drawer for the 
principal sum, but also for all damages, which os acceptor he 
might sustain in being sued upon the bill; tlio drawer of an 
accommodation bill being bound to indemnify the acceptor 
against the consequences of his acceptance lor the drawer’s 
accoinmoilation. So, in an action by an indorsee against the 
maker of a })romissory note, the i)ayee and indorser, who has 
become bankrupt since tlic date of the note, and has obtainetl 


(l) Powell V. Hord, *2 Ld. Paym. 
1411.: 1 Str. G50. S. C. .7 Ciunpb. 
52.5. 

(s) James v. Ilatlicld, l Str. 548. 
Hopkins V. N'eal, 2 Str. 1026. Gilb. 
Ev. 107- Head v. Head, .5 Atk. 511. 
5*7. See 1 CoPs (’uses in Chan. 
286. 

(.5) Gootlarre v. Breaine, Peake 
N. pH C. 174. Young V. Bairner, 


I Esp. N. P. C. 10.5. See anothrr 
example in Baker v. Tyrwhitt, 
4 Cam[)b. 27., stated in another part 
of this book. 

(4) 4 Taunt. 464. See also Tre- 
lawiicy V. Thomas, 1 H. Bl. 306. and 
Ball V. Bostock, 1 Str. 575. as to the 
incompctcucy of wituc'-scs liable to 
costs. 
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his certificate, is not competent on the part of fiie defendant, to 
prove that tlie note was an accommodation note, and in¬ 
dorsed to the plaintiff after it became due; for, having obtJiined 
his certificate, he is no longer liable to die plaintiff’ on his in¬ 
dorsement, but he will be liable to the defendant, if the de¬ 
fendant should be obliged by this action to pay the promissory 
note, which he had given for the witness’s accommodation. (1) 
And in an action on a bill of exchange against the drawer, where 
the question was, whether the bill had been, as the defendant 
maintained, delivered by one A. 13. to the plaintiff to be 
discounted, or whether it had been delivered in payment for 
goods, which A. B. had bought of the plaintiff', Ch. Just. Gibbs 
held, that A. B. was not a competent witness for the defendant, 
to prove the former of these facts; for if A. B. had received 
the bill merely to get it discounted, and, instead of doing so, if 
he pledged it for his own debt, he would be liable for the costs 
of this action, as special tlumage resulting from his breach of 
duty. (2) 

In the case of Ildeiton v. Atkhison (3), where the question 
was, in an action of iissumpsit, whether A, B. who had re¬ 
ceived money due from the defendiuit to the plaintiff^ received 
it in the character of agent for the plaintiff) tlie Court of 
King’s Bench held, that A. B. might be called for the de¬ 
fendant to prove his agency, us he was liable either to pay the 
money received or to refund it to the defendant; and tliough 
it was objected, that he had a sti'ongcr interest to give evidence 
in favour of the dcfendimt than on the side of the plaintiff^ 
(since, if he had received tlie money under a misrepresentation 
of his own character, the defendant might recover from him 
the costs of the action then depending as well as the money,) 
the court held, that the possibility of such a remote intei’est did 
not make the witness incompetent. Upon the authority of 
tills case, the case of Birt v- Kirshaw was decided (4); there, 
die Court of King’s Bench were of opinion, lliat tlie indorser 

(1) Mauncirell V. Kennctt, l Campb. (3) 7 T. It. 480. 

408. bciorc Baylcy J. (4) 2 East, 458. 

( 2 ) lianaou v. Lasbrey, 1 Holt. 

390. 
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of a note^ who had received money &om the drawer to take it 
up, was a competent witness in an action by the indorsee 
against the drawer to prove on the part of the defendant, that 
he hud satisfied tlie note; since he would be liable on tlie note 
to^ the plaintiff if the defendant succeeded, or to die defendant 
in an action for money had and received, if the plaintiff suc¬ 
ceeded; and the Court hdd, that the witness was not rendei'ed 
incompetent by the circumstance of his being also liable to die 
defendant, in the latter case,-for the costs of diis action in con- 
sc(juence of his non-payment. But in the recent case of Jones v» 

Brooke (1), which was an action against the acceptor of a bill 
accepted for die accommodation of die drawer, die Court of 
Common Pleas held, that die drawer was not a competent wit' 
ness for the defendant, to prove that die holder received the 
bill on. an usurious consideration; on the ground, diat he was 
bound to indemnify the acceptor against the consequences of 
an acceptance made for his accommodation, and would there¬ 
fore be liable to the acceptor not only for the principal sum, 
but also for all the costs, with which he might be charged in 
diis action. Tlie liability to the costs of die action, as appears 
fi*om several cases before mentioned, is a substantial objection 
to the competency of a witness; and however indiffex’cnt he 
may be in other respects towards either party, yet, if he lias 
incurred such a liabilit}^, he has an immediate and direct interest 
in the event of the suit. 

Secondly, a ccrUiin direct and immediate interest will dis- B. Direct in- 
qualify, althougli it may happen that the verdict in the cause thefverdi^t^^^* 
emmot be evidence, either for or against the witness in any fu- 
ture suit concerning that interest. ‘‘ The law, says Cli. Bai'on 
Gilbert, looks upon a witness as interested, when there is a 
certain benefit or disadvantage to the witness, attending die 
consequence of the cause one way.” (2) The following ex¬ 
amples may be cited to illustrate diis general rule. 


(l) 4 Taunt. 46-1, Townend v. (2) Gilb.fiv. 106. 
Downing, 14 East, 567. Kcightly v. 

Birch, J Caiiipb. 525. 
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If a person promise a witness, that, in case he recover the 
lands, he will jp'ant him a lease of them lor so many years, 
this excludes his evidence; for the witness would have a 
fixed and certain advantage by the event of the verdict (1) 
So a witness has been rejectetl, who, if tlie plaintiff failed in 
the action, was to repay a sum of money in his hands be¬ 
longing to the pliiiiitifl^ but was not to repay any part of it, if 
the plaintiff succeeded. (2) And in the case of Forrester v. 
Pigou (3), an action on apolicy of insurance, where the defend¬ 
ant called iuiotlier underwriter, as witness, who in his examin¬ 
ation on tlie voire dii’e said, lie had paid the loss to tlie plaintiff 
upon im undertaking, tliat he was to be repaid in the event of 
this action failing, and that he had since received a letter from 
the plaintiff promising to retiii'n the money on that event, Lord 
ICllenborough C. J. on the trial rejected the witness. On a 
motion aftenvards for a new trial on account of this rejection, the 
Court sent the case to be retried, for the pui’jiose of ascertain¬ 
ing more particularly the time wlien tlie undertaking was made 
to the witness; but on that occasion Lord Ellcnborough said, 
“ If a person, who is under no obligation to become a witness 
lor either of the parties to the suit, choose to })ay his debt be¬ 
forehand, upon a condition lliat it is to be determined by the 
event of that suit, lie becomes as mucli interested in the event, 
as if he were a party to a consolidation rule.” 

A devisee, who takes an interest under a will in llie testator’s 
estate, is not competent to prove his siuiity, in an action of 
ejectment brouglit by anotlier devisee against the heir at law. 
An heir apparent is a conifietent witness concerning the title 
of the land; for tlie heirshij) is a mere contingency: but a re¬ 
mainder man is not competent on sucli a subject, having a 
present estate in the huul. (4) 

Rated parishioners were always considered incompetent, 

( 1 ) Gilb.Ev. 108. (3) 1 Maul^& Sel. 9 . 

( 2 ) Fothcringham v. Greenwood, (4j Smith v. Blackham, 1 Salk. 

iStr. 283. 
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before the late act of parliament (1), to give evidence for. their 
parish in appeals against orders of removal, or on a question 
concerning the boundary of their parish, on the ground that 
they were the real ))arties to the appeal, directly and imme¬ 
diately interested in tlie event of die proceeding, by wliich the 
maintenance of die pauper and the costs of die appeal might 
be fixed upon their piirish, and have the effect of increasing 
their proportion of die rates. (2) If they had not been actually 
rated, but merely rateable, tlien they would not have been in¬ 
competent. (3) 

A creditor, liaving an unsatisfied demand upon the estate of Creditor, 
a deceased person, which is insolvent, is not competent, in an 
action brought by the executor or administrator of the 
deceased, to give evidence on the part of tlic plaintiff; for 
though lie may not at present have any means of obtaining 
satisfaction for his debt, yet if the plaintiff succeed in diis 
action, a fund will be created, out orwJiich he may be satisfied: 
he would give evidence, therefore, to get moiuy for himself 
tlirough the medium of the plaiiitilli who may be considered 
as his trustee. (4) 

A bankrupt is not a competent witness, in an action by his 5. Bankrupt, 
assignees, to prove property in himself or a debt due to him¬ 
self^ or in any other manner to increase the fund. (5) The 
amount of the allowance, tliat may be granted to the bankrupt, 
under the commission, will depend upon the clear amount of 
his estate recovered by the assignees (6); this is a direct and 
imnietliate interest. Nor can the baiiki’upt prove his own act 
of bankruptcy, or explain an equivocal act, or prove the 
petitioning creditor’s debt, or tuiy other part necessaiy to sup¬ 
port the commission, not even after obtaining a certificate, and 
executing a release of his sliare in the surplus; for, if the com- 

(1) St. 54 G. a c. 170. s. 9. (4) Craig v. Ciindell, 1 Canipb.SSI. 

( 2 ) R. V. Prosser, 4 T.R. 19. R. v. (5) Ewcas v. Gold, Bull. N. P. 4J. 

South Lynn, 5 T. R, 667. R. v. Kird^ Butler v. Cooke, Cowp. 70. Ex parte 
ford, 2 East, 561. R. v. Woburn, Burt, 1 Maddock, Rep. 46. 

10 East, 403. (6) See st. 5 G. 2. c. 30. «. 7. 

( 3 ) Sec ante, p. .'J7. 
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mission is not .good, &e certificate and all the proceedings are' 
void, and the bankrupt will be liable again to his debts, ‘front 
which the certificate would discharge him. (1) For the same 
reason he cannot be questioned as to any antecedent act of 
bankruptcy, eitlier in his examination in chief or in his cros^ 
exammation. (2) And, on a second commission of bankruptcy, 
a, ceitificated bankrupt cannot be a witness for the assignees 
under that commission, unless he has paid 15 shillings in the 
pound; for, in the event of his not making that payment under 
the second commission, his future effects are liable. (3) 


A bankrupt has been admitted, in an action by the assignees 
to recover money levied under an execution on a warrant of 
attorney, to prove that die defendant knew of his insolvency, 
at the time when the execution was issued; such evidence 
neither affirming nor disaffinning the bankruptcy. (4) And it is 
an established rule, that a bankrupt may be a witness to dimtnisk 
the fund, though he has not obtained his certificate; because 
in so doing he speaks most manifestly against himself; for he 
may not only defeat his tide to the benefit, which the law 
allows liim, if the fund is of a certain amount, but he hazards 
the displeasure of all his odier creditors. (5) In an action of 
assumpsit, dierefore, for goods sold and delivered to the 
defendant, the Court of King’s Bench determined, that a wit¬ 
ness, who had been twice bankrupt and had not obtained his 
certificate, was competent to prove, on the part of the de¬ 
fendant, that die goods had been delivered on his, and not on 
the defendant’s, account (6); the direct tendency of such evi¬ 
dence being to dimmish the fund. It has been very justiy 

(1) Cross V, Fox, 2 H. Bl. 279. P. C. 187.; BIsom v. Brailcy, MS. 
n. (a); Flower v. Herbert. 5b. Field case in 1 Selw. N. P. 239. 

V. Curtis, 2 Str. 829. Chapman v. (.3) St. 5 G. 2. c.30. s. 9 , Kcnnet 
Gardner, 2 H. BI. 279. Hoffman v. v. Grecnwollcrs, Peake N. P. C. .7. 
Pitt, 5 Esp. N. P. C. 22.—The case of (4) Reed v. James, l Starkie, 1.31. 
Oxlade V. Perchard, 1 Esp. N. P. C. In Brind v. Bacon, 5 Taunt. 18.3., a 
286. (in which case a bankrupt was bankrupt seems to have been admit- 
admitted to explain a doubtful act of ted; but the nature of the action and 
bankruptev,) has in effect been over- the particular facts, which he Was 
ruled by the cases of Hoffman v. Pitt, called to prove, are not stated, 
and CL^man V. Gardner. (5^ By the Court in'X^ilgden v. 

(2) Wyatt V. Wilkinson, 5 Esp. N. Walker, cited Cowp. 70. / 

(6) Butler V. Cooke, Cowp. 70. 
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obi3ervedy(l) that although it may be osteasiMyi^nst the debt¬ 
or’s interest to enlarge his debts, (which is the same thing in one 
sense, as to diminish his funds,) yet it may ha|^n to be the 
bankrupt’s interest, from an apprehension of the danger of 
his discharge being refused, to introduce some creditors who 
will carry him through all his difficulties. When any thing of 
this kind is attempted, the evidence of a witness in such a situ¬ 
ation must be received with great jealousy. 

A creditor of a bankrupt is not competent to increase the 6* Creditor of 
fund, out of which he may receive a dividend. (2) He cannot ^**"^“*P^* 
therefore give any evidence to deprive the bankrupt of his al¬ 
lowance. (3) And the petitioning creditor (though he may de¬ 
feat a commission (4), or cut down his own debt,) (3), is not a 
competent witness to prove the commission regularly sued out; 
because he enters into a bond to the Lord Chancellor condi¬ 
tioned to establish the several facts, upon which the validity of 
the commission depends, and to cause it to be effectually exe¬ 
cuted. (6) 

It was held in one case, that a creditor, who had not proved 
his debt under the commission, was competent to support the 
commLssion,tliough not to increase the estate(7); on the ground 
that he liad no immediate or certain benefit, and it might be as 
advantageous for the creditor to be allowed to sue his debtor 
as a solvent person, as to receive a dividend under the com¬ 
mission. However, as a commission of bankruptcy passes the 
whole of the bankrupt’s real as well as personal estate to the 
assignees, and appropriates immediately to the satisfaction of 
his debts that which can only be reached remotely and partially 
by the process of common law, it is in this respect a proceed¬ 
ing evidently favourable to the creditors : and therefore in a 

(1) Bell's Commentaries on the (4) 2 Campb. 412. In re Cadd, 

Commercial Laws of Scotland, 1 vol. 2 ^ho. Sc Lef. 116. 

493. Sect. ( 1126 ). (5) Lloyd v. Stretton, 1 Starkle, 

( 2 ) 2 Campb. 501. 40. 

(3) Shuttleworth v. Bravo, i Str. (6) Giyen v. Jones, 2 Campb. 4]]. 

507- (7) Williams v. Stevens, 2 Campb. 

301. by Ld. Ellenborough. 
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l^tcr. cose, ou the trial of an issue, whetlier a person wa^ a 
trader, a . creditor, who had not proved, was not allowed to 
support the couunissiou, under which lie might afterwards 
prove and receive a dividend, (1) The Lord Chancellor ha^ 
also determined, that a creditor is not competent to jirovc an 
act of bankruptcy at the opening of a commission; It is not 
enough, tliat the creditor has not availed himself of the com¬ 
mission ; it oLiglit to be certain that he never will, in order to 
render him competent.’' (2) Aiul Lord ElJenborough, wholiad 
been of a diilerent opinion in the case above cited, held after¬ 
wards ill the case of C’rooke v. Edwards (,'5), on tlic trial of an 
issue, that a creditor, wlio had not proveil under the coimnis- 
siou, was yet incompelciit to prove an act of bankruptcy. 

A creditor, who has sold Ins debt, or agreed to sell it, may 
prove the petitioning creditor’s debt in support of the com¬ 
mission, or luay give (‘vitlencc to increase the fund (4') ; for 
tl»e interest, wliicli lie once liad in enlarging llie funds, no 
longer exists. 


r. Witness dig* 
charging his 
own debt. 


In an action of trespass against a sherlll’, where the (question 
w'as, whether goods, wlileli had been taken in execution in a 
suit against A. B., belonged to him or to the jdaintilli A. B. wtia 
not allowetl to be witness ibr tlie dei’endant to prove the goods 
his projierty, since lie would liavc been discharged from his 
debt in ense of a verdict for the defendant. (5) And the 
Court of Common P]t*as distinguished this case from tliat of 
Nix v. C’utting before-cited (6’), (where in an action of trover a 
witness w'as allowed to prove ihe iiroiiorty in himselij) by saying 
that the verdict in that ease could not be afterwards used by 
or against the witness, but in this ease a verdict in favour of tin; 
party, by wliorn he was called to give evidence, would relieve* 
Jlim from an execution then pending agaiiist liiin. 


(1) Adams V. .Malkin, 3 Campb. Rep 11*7.3. Heath v. Halt, 4 Taunt. 
5*13. by.,Lord Ch. J. Gibbs. .326. 

( 2 ^ Bv tlic'L. (Miaiicclioj*. 1 Rose, (r.J liiaud v. Ans 

.3.31. 

2 ^larkts N. P, C. 303. i- *. (6) See ante, p. i-T.. - - ' ■ 

(i) Granger V. Furlong, 2 Black, 


!c^, 3 New Rep. 
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In an action of ejectment, where the plaintiff had m:ide Out 
a prim a facie case against the defendant as tenant In possesston, 
the Court of Common Pleas licld, that a ^vitness, called on 
the part of the defendant, was not competent to prove himself 
the real tenant, and that the defendant was only his bailiff; 
for the verdict would have the effect of turning him out im¬ 
mediately; it was therefore an immediate interest, and out¬ 
weighed the remoter effect of his subjecting himself by his tes¬ 
timony to an action of ejectment and trespass for mesne 
profits. (1) 

If there is a direct interest in the event of the suit, it will 
make the witness incompetent, however small and inconsider¬ 
able the degree of interest may be. Thus, in an action of 
trespass, where the question wcis, whctlier a corporation, 
which had inclosed part of a common, had left a sufficiency for 
ihc commoners, a freeman was considered incompetent to 
prove the aflinnativc (2), because the rent must have been re¬ 
ceived lor the use of the corporation ; ihoiigh it was admitted, 
that the amount oftlie rent was exceedin^lv small. Hence it 
appears, that a person who loses or gains the smallest sum by 
the event of a suit, whatever may be his rank, fortune, or cha- ' 
racter, is as incompetent to give evidence, as one who may bo 
interested U) the amount of thousands, Tliis is the unavoid¬ 
able consequence of tlic general rule. If interest is allow'ed 

(1) Doc <Iem. Jones v. Wilde, (2) Burton v. Hinde, 5 T. R-174.^ 

*> Taunt. 18.>. 1 Marshall, 7 S. C. 


* See R. V. Maj'or and Commonalty of Condon, 2 Lev. 2.71., R.'v. Car¬ 
penter, 2 Show. '17., and case of City of London, 1 Ventr. 351. contra. In 
these cases, freemen were admitted to be witnesses on account of the mi¬ 
nuteness of their interest, against the opinion of Jones J. The law of the 
case in 2 Lev, (where the point is precisely the same as in the other two 
ras«s,) has been doubted by Mr. Justice Bullcr; sec Bull. N. P. 290. In the 
case of Dowdeswcll v. Nott, 2 Vcni. .'317., the Court said, “ the objection of 
an existing interest, though never so small, has always prevailed, and it was 
50 resolved upon great debate in tlie case of the City of London concerning 
the water-bniliif” 


8. Witness 
proving him¬ 
self tenant in 
ejectment. 


Degree of in¬ 
terest. 
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to disqualify in any case, it must in all; as it is impossiWe by 
any scale to measure tlie different effects, which it may havt^ 
on different minds. 


Interest on 
both sides. 


If the witness has an interest inclining liini to each of the 
parties, so as upon the whole to make him indifferent, ho 
will be competent to give evidence tor either party. Thus, in 
an action of assumpsit tor mone)’' pai<l to the use of the de¬ 
fendants, who were ship-owners, Lord Kenyon admitted tlio 
captain to prove that he had received the numoy from tlic 
plaintiff for the did’endant’s use; for ho stood indifferent 
between the parties, and, wlnciievor way the verdict might 
go, he was equally answerable. (1) So, in an action of cove¬ 
nant for rent, wlierc the point in issue was, whether A. B., 
whose title both the plaiutilf and dotondaiit admitteil, had 
demised the premises first to the plaintiff or to a third ])ersoti; 
A.B. w'asa competent witness to prove that tact: for the verdict 
could not be aivea in evidence in an\ future action cither by 
or against the witness, being a rccoj*d belween other jtartios; 
and it appeared to be indiilereiit to him, wliether he had the 
one or the other as his tenant. ('2) 


In an action on a bill of exchange, by the indorsee against 
the drawer, the acceptor is u competent witness on the part of 
the plaintilti to prove tliat he had no effects of tlu' drawer in 
his hands (3): And so is the payee, to jirove that he in¬ 
dorsed the bill to the plaintifij before it became due, in pnjnnent 
for goods; for though lie would be liable to the plaintiff for 
the goods sold, if this action fail; yet, if it succeed, howonUl 
be liable to the defendant for money paid. (4) And in an 
action on a promissory note, by the payee against the maker, 
a joint maker of the note, who is not sued, is competent to 


(1) Evans V. Williams, 7 T, It. 481. 
n. (tf). Rocher v. Busher, 1 Starkie, 
27. Ilderton v. Atkinson, 7 T. K. 
480. Shutticworth v. Stephens, 
1 Campb. 407. Staples v. Okincs, 
1 Esp. N. P. C. .'532. 

(2) Bell V. Harwood, 3 T. R. .los. 


See Serlc v. Scrle, 2 Roll. Abr. 685. 
tit. Trial, (G.) cited Gilb. Ev. 109. 

(.5) Staples v. Okincs. 1 Esp. IV. P. 
C. 3.31- 

(4) Sliuttleworth v. Stephens, 
1 Campb. 408. 
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prove tlie defendant’s signature (l ); for, if the plaintifTrecover 
against the defendant, the witness would be liable to him for 
contribution; and, if he fail, he might resort to the defendant 
for the whole, and in that case the witness would be entitled 
to contribution from the defendant, so that in either point of 
view the witness stands iiidifforent between the parties. 

Wliere one partner drew a bill in the partnership firm, and 
gave it in payment to a separate creditor in discharge of his 
own <lebt, the Court of King’s Bench held, that, in an action 
by such creditor against the acceptor, cither of the partners 
might be called on the part of the detendant, to prove that 
the partner, who ilrew the bill, had no authority to draw it in 
the pame of the firm; and that the bankruptcy of the partners 
would nut vary tlie question as to the competency of the wit-^ 
ness. (2) In tliis case, the partner who drew the bill would 
have been lialdo to the plaiiililf to the amount f)f his debt, if 
the plaiiitiil' had failed in the action, aiid if the plaintiff had 
succeetled, lie would have been liable to the deiendant the 
acciqitor; anil with res]iect to the other partner, though he 
would have been liable to the ilefendaiit, if the pla'intilF reco¬ 
vered, he vvould have h.ul his remedy over against his joint 
partner. 

And in the late case of Hudson v. Robinson (3), which was 
an iU'tion of assumpsit for the non-delivery of goods and for 
money liad and received, and the defendant pleaded in abate¬ 
ment, that the promises were made jointly witli A, and B., and 
not by the defendant alone, the Court of King’s Bench de¬ 
termined, that A. was a competent witness for the plaintiff, to 
prove that tlie defendant was not authorised or employed by 
tlie jmrtners to make the contract, and that he received the 
money to his own use; for, although the plaintiff should 
succeed, the defondiuit would not on that account be pre¬ 
cluded from suing tlie other partners for contribution; the 

(1) York v.Blott, 5 Maule & Sclw. (.■?) 4 Maule & Sel. 476 . Cosshshi 

71. Lockhart v. Graluun, 1 Str. 35. v. (Jolilney, 2 Starkie^ N. P, C. 4H- 
S. P. in an action on a bond- S. P. 

( 2 ) Ridley v. Taylor, 13 East, 175. 

r 3 
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record Jn this action would not operate as an estoppel against 
him on tha;t occasion, because there is no mutuality, out of 
which the estoppel can arise: the record could only be used, 
as a medium of proot^ to show that this defendant had paid 
in the action a certain sum; and, in this point of view, the 
verdict in favour of the plaintilf must be considered rather as 
prejudicial to the wiuiess. 

The Court of King’s Bench held, in the ciisc of Bucklaud 
V. Tankard, (1) that a witness, wlio might have a remedy by 
action, whether the plaintiff or defbuduiit had a verdict, was 
nevertheless interested,, because, under the particular circum¬ 
stances, lie would have a greater diiliciilty in the one case, than 
ill the other, to enforce tliat remedy. I lowcver, this appears 
to be the only case, which has been decided on such a ground ; 
and from the leading cases on this subject, which rest on the 
broad ground of interest, such a circumstance may now 
more properly be considered as having a strong influence 
on the witness, but not as forming any solid objection to his 
competency. 

The objection, that the witness derives an immediate beiielit 
or loss from the event of the suit, is an objection on the voire 
dircy and excludes him from giving any kind of evidence for 
the party who calls him. If the objection prevails, ho cannot 
be exiunined at all. Tlic meaning of tlie rule, which declares, 
that such an interested person shall not be a witness in courts 
of justice, must be, that he cannot be heard at all as a witness 
on the side, to which his interest inclines him. C’Jiicf Baron 
Gilbert lays it clown, that he is totally excluded from all 
attestation, from his supposed want of integrity. Thus, on an 
indictment against a township for not repairing a highway, a 
jicrson of another township in the same parish seems not to be 
a competent witness for the prosecution, even to jirove tlio 
road to be a coimnou highway: though it may be said, tliat 
to such an extent he charges himself^ and his testimony is 
aigainst Ips own interest. The answer to this is, that, on the 


(I) ST. R. S19. 
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•trial* of Uiis indictment^ his evidejice has.uot, .upg® 
tjmt tendency j for> without the proof of that iiict, the jUa^ 
dicUneJit cannot be sustained, and tlie witness by giving sugh 
evidence is supporting u prosecution, which, it it sycgeed, 
would have the eflect of discharging him and the inhabitants 
of the other townshii)s. So, in an action of ejectment, a wit¬ 
ness, who admits, that he is to have a lease ot the premises,-in 
case the defendant is turned out of possession by the ejectment, 
is as incomjjetent to prove the detemlant in possesMon of the 
■prcniises, as to prove any other niateritil fact necessary for the 
support of the action. 


Sect. II. 

(f the Rule on the Subject of Inta'est^ considei'ed reference 

to the Parties in the Suit. 


A iMU'i'Y to the suit on record cjimiot he witness at the trial 
for himsell’, or lor a joint-suitor, against the adverse party (l), 
<ai account of the immeiliatc and direct interest, whicli he luis 
in the event, cither from having a certahi benefit or loss, 
or from being liable to costs. The party, therefore, in 
whose name an action is brought, cannot be a witness, 
thougli he he merely trustee for some other person (2); as, a 
prochein amy suing for an infant. (;i) Persons apj)ointed gc- 
vernors and directors of the poor of a parish, under an act of 
parliament, Avliich authorises them to assess rates on the inha¬ 
bitants, but in case of appeal makes them liable to costs, to be 
indemnified out of the jiarochial fund, are not competent wit¬ 
nesses on llie trial of sucli iip[)eal; as they are parties to tlic 
suit, and liable to costs individually in the first instance. (4) 
But there is no objection, it is said, to the competency of per- 


Party lo suit 
iiicoiiipcteut. 


(1)1 Vern. 230. 1 P. Wms. 596. 
Gilb. Ev.UG. 

(e) UaiicrniaQ v. lladcnius, 7 T. R. 
^68. Plbllipps V. Duko of Buebing- 
hnni, 1 Veni. 230. 

(3) Clutterbrck v. Lord Hunting- 

r 


tower, 1 Str. 505. James v. Hatfield, 
1 Str. .'148. Hopkins v. Neal, 2 Str, 
1025. Gilb. Ev. 107. 

(4) K. V. St. Mary Magdalen,. Ber¬ 
mondsey, S East, 7. 

4 
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snH in a corporate capacity, and eaiiJ^ 
sequently not individuatty liable to coats, and who ate free 
from allJnterest in the question. Thus, in an action u^abist 
the governors of the Foundling Hospital for the amount of 
work done by the plaintiff. Lord Kenyon admitted several of 
the governors to prove the badness and insufficiency of the 
work.(l) 

Courts of Equity, in granting an issue to be tried at law, 
frequently direct, that a party to die suit shall be examined at 
the trial as a witness; such an order waves no objection, ex- 
cept that which arises &om the circumstance of the witness 
being party in the cause. (2) 

Ezeepdons, An exception to the general rule is stated by Rolle C. J., 

in the case of an action against a hundred on die statute of 
Winton (3), where the plaintifl' (die party robbed) was al¬ 
lowed to prove the robbery and the amount of his loss, “ from 
necessity, on default of other proof” (4) So, in the case 
of Bennet v. Hundred of Hertford (5), which was an action 
on the same statute, brought by a carrier for a robbery com¬ 
mitted in his absence on his servant, the court ruled, against 
the opinion of Rolle C. J., that the plaintiff might prove the 
amount of the money, which he had delivered to his servant 
Ami the 15th section of the statute 8 G. 2. c. 16. recites, 
that in an action against the hundred the person robbed may 
prove the robbery, and the property of which he was robbed. 
But though the plaintiff may prove die fact of the robbery, 
yet with respect to matters, which may be proved by odier 
evidence, he is not a competent witness. Thus he cannot 
giv6 evidence to prove, that the place, where he was robbed, 
is within the hundred, against whicli lie hiis brought the 
action. (6) And though die party robbed, who brought the 

: tl) Weller V. The Governors of (4) 2 Roll. Ab. 686. Bull. N. P. 
Found!. Hosp. Penke, N. P. C. 15.7. 289. 

And see Barrett v. Gore and another, (S) 2 Roll. Ab. 686. Vin. Ab. Ev. 

(PAtk. 401. vl)>pl*S4. 

^^( 2 ) Kogerson v. Whitdngton, (6) By Page J. Rep. temp. Hard. 

1 Swanston, Ch. Rep. 39. 83. 

(3) St. 13 Ed. 1. c. 2. 
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aodoni ilwM?e<».<dlow«<M9’ ibe iy?i|*H!*%e?»rv .ii»'|jwi®\oi(«a}^ ^ 
y«tinQ»e>c^.|tlie ,iflh8l>itaat» .of )th«.> I^uikIi!^ were’fonr^Jy aie- '. 
ceive^l.onibehalf of th^.M^drod* hoiwevei' in«piiiHdeniblei:thc^'' 
itrteieat loight be(l)j. b«t liow they jure competent .wntn^swt^ 
by the statute 8 G.S. c. 16. $. 15. ; • . '’■>:, 

One other exception appears to be made in tlie ca$e:ofllfK 
action for a malicious jn’osecution, where it seems to have been 
understood, that the evidence, whidi the defendant himsielf 
gave on the trial of the indictment, may, under certain drcifin- 
stances, be received in his fiivourontfie trial ofthe action. ' fh 
the case of Johnson v. Browning (2), LcH*d Holt G. J, ddmit- 
ted in evidence the oath of the defendant^ wife (Vho wns. Ae 
only person present at tlie time of tlie supposed felony, and 
who, as the report says, could not herself be witness) to prove 
the felony committed; fi)r otherwise, it is said, one that 
should be robbed would be under aji intolerable miyeWef; If 
ho j^rosecuted I()r sncli robbeiT, aJid tJie party should be ac¬ 
quitted, the prosecutor would be liable to an action for a mdi- 
cious prosecution without the possibility of making a good 
defence, though the cause of prosecution were ever so preg¬ 
nant.” And Mr. Justice Duller, ti'cating of this action, says. 

As it may come to be left to a jury, it is advisable for tiie 
defendant to give proof of a probable cause, if he be capable 
of doing it; and for this purpose proof of the evidence giv^ 
by the defendant on tlie indictment is good.” (3) 

In the case of tlie Mayor and Commonalty of London (4), 
and Uiat of the city of London concerning waler-baihige (5), 
tlie point in issue was, whether the corporation was entitled to 
certain tolls; in tJie lirst case, it was ruled by tlie whole court, 
and by three judges in the last, tliat freemen (members of the 
corjioratioii) might be witnesses in support of Uie claim* be¬ 
cause the tolls would be received for the benefit of the whole 
corporate body, and the interest of any individual must there- 

(1) R. V. Carpenter, 2 Show. 47. (4) 2 Lev. 2.'5l. And soeCofp> of 

h-(/a) ft Moil. Hep. 21 6, SuUon Coldfield v. Wilson, I Vern. 

(3) Bull. N. r. 14., citing Cobb* 254. 

V. Car. 1746. (5) I Ventr.asi. . ■ 
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fore be inconsiderable. But Mr. Justice Bullcr has doubted 
the law of the former case (1), and its authority is stiU 
further shaken by the case of Burton v. Iliiide, before meuK 
tioned. (2) 


Answer of de¬ 
fendant in 
chancery. 


In courts of equity, if a bill is filed for discovery only, and 
an issue is directed, the plaintiff goes to law, giving the defend¬ 
ant the benefit of Ills answer. (3) And it seems at one time to 
have been the practice to direct an issue, where a bill was 
filed also for relieli and the defendants answer positively 
denied the facts stated in the bill, which was sujiporteil only by 
a single witness; and in such cases the defendant’s answer 
was directed to be read at the trial. (4) But an issue would 
not now be directed, where there is merely oath against oatli; 
for the rule in equity is, that, if the ansiver contains a positive 
denial of the case stilted in the bill, iind it is contradicted only 
by a single witness, there cannot be a decree agiiiiist the de¬ 
fendant (5); it should seem, therclbre, that in such a case the 
answer of the defendant cannot be ilinx'ted to be read iit law. 
And the court has refused to miike iin order to that ellect, 
where Uie plaintiff’s witness was supported by concurring cir¬ 
cumstances. (6) 


Party not 
compellable 
to give evi¬ 
dence. 


As a party to the suit is not siifiercd to be witness in sup¬ 
port of his own interest, so he is never comjielletl in courts ol' 
law to give evidence for the opposite party against Jiimself. 
Thus, in a question of settlement between two parishes, the 
rate<l inhabitants of either parish, being in reality the [)arties 
to the proceeding, cannot be compelled by the adverse party to 
answer against their own interest (7), and their declarations are 
evidence against the parish, witliout first calling the inhabitants 
themselves to give evidence. (8) So in an action of ejectment, on 
tlie several demises of two lessors, one of tliem is not compellable 


(1) Bull. N. P. 290. 

( 2 ) .'J T. R. 174. supra, p. 67. 

See 9 Ves. 282 . 

(4) Ubouon V. Rhodes, 2 Vei*n. 
554. 5 Atk. 408. Gilb. Ev. 137. 

(5) See infra, ch. vii. !»ect. 1. 


(6) Only V, Walker, ,7 Atk. 407. 

(7) R.v. Woburn, 10 East, 40.7. 

(8) R. V. Hardwick, 11 East^579. 
R. V. W’hitiey Lower, 1 Mauled; SeL 
636. 
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to give evidence for the defericlanV though no tide lies beeii 
proved under his demise (1); the lessors of the plaintiff, said 
Lord Eilenborough, are substantially the parties on the re** 
cord; all are jointly liable; that lessor, upon whose tide the 
recovery proceeds, is generally the trustee of the other; and 
there are the same reasons for protecting tliem from being 
examined, which have produced the general rule of law, that 
the parties on the record cannot be compelled to give evidence 
against themselves, and are not permitted to swear in their own 
favour. 

But where one of several co-plaintiffs conies forward volun- One co-plain- 

iarily to disprove the defendant’s liability to the demand made 

'' ^ against ano- 

u})on him, he may be admitted with the consent of the adverse tlicr. 
party, though at the same time he defeats the claim of those, 
who jointly sue with luni(2): lor, if the plaintiff were to 
make a tieclaration against his interest out of court, evidence 
of that declaration would be admissible; and how is the proof 
less creilible, said C, J. Mansfield, with the consent of the 
tlefendant, who waves all objection to his tostiinoiiy, he de- 
chu'es tlie same thing upon oath at the time of the trial? And 
in an action of ejectment against two defendants, one of whom 
Sliders judgment by default, he is a competent witness to 
prove the other in possession (3); Lord Eilenborough held, 
that the verdict in this case would not prevent the plaintiff’ 
from suing the witness for the mesne profits; that the only 
sujiposed interest imputable to the witness, is the possibility 
that the plaintiff* will sue the present defendant alone; but 
this is such a remote interest as cannot render the M'itriess 
incompetent. 

If any person, says Ch. B. Gilbert (4), be arbitrarily made Defendani, 
a delendant to prevent his testimony in the cause, he shall not -j 

prevail by that artifice, but the defendant, against whom witness. 


(l) Fenn dcin. Pewtriss v. Gran- (5) Doe deni. Harrop v. Green 
gor, .> Canipb. 176. and another, 4 £sp, 198. 

(‘J) \ordcn and another v. Wil- (4) Gilb.Ev. 117. Ball. N. P. 285. 
Jiainson, 1 Taunt. .>7S. 
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not^isgis proved, shall yiotmthstanding be sworn;' fori here 
the defendant does not swear in his own justificadon, bitt. in 
jnirtification of another, with whom he is unnecessarily joined:; 
and if this were not allowed, the plaintiff might turn all the 
several witnesses into defendants, and he might he able to prove 
what he pleased without contest. But this rule must be 
understood, when tliere is no kind of evidence agabist such 
defendant; for if there be evidence against him^ though not 

« 

enough to convict him in the judge’s opinion, yet such person 
cannot be witness for the other, but his guilt or innocence 
must wait the event of the verdict, the jury being judges of 
the feet. 

In trespass against a person, for that he, together witli A. 
B. &c.," committed the wrong complained of, if it appear, that 
A. B. was concerned in the trespass and is party to the suit, 
(which must Ixi by producing the original or process against 
him, and proving an ineffectual endeavour to aiTest him, or 
that the process was lost,) ho cminot be admitted a witness for 
tlie defendant (1); hut if nothing is proved against A. B- then 
he ouglit to be admitted. (2) The following case is put by 
Ch. Baron Gilbert: ‘‘ Trespass against A. and B. for two 
horses — evidence against A. as to one — and the question is, 
if he may be a witness for B. in relation to the other; and it 
seems, that if it were the same feet, and the trespass cojn- 
mitted at tlie same time and place, he may not be a witness, 
because he swears to discharge himself; but if it wore not tlie 
same fact, but two distinct trespasses at different times and 
places, arbitrarily joined in the same declaration, then they 
may be witnesses one for the other, because the oath of one 
of them has no influence on the fact laid to his charge, but 
merely goes in discharge of tlie other.” (3) 

Co-defendant, In an action against sevenil defendants, if one pleatl his 

ru^y"not a^' bankruptcy, and the others plead the general issue, tlie former 
witness. 

'.XO EwUnk, Bnll.N.P. (2) Page v. Crook, bi\l .401 

2 S6. Hill V. Fteiniiig, Rep. temp. J Atk. 4.52. ■ < ^ 

Hard. 264. Lloyd v. Williams, ib. (.s) Gilb. Ev. n«. 
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cannot be admitted to givo erideoco ibi? tKe cest^ thoygbt.be 
may have received bis* certificate (1); fi>r, in case of a vierdi^t 
for the plaintiff, he is liable to the costs of this action. And 
in a similar Case^ lately determined in the court of Comnmn 
Pl^ (2), the court held, that. tlie co-defendant* who had 
pleaded his bankruptcy, could not be admitted os A\itrie5s for 
the othear defendants. “ Hie witness,” said Lord Chief Justice 
Gibbs, who was called to prove, that all the defendants iuul 
not entered into a joint contract wiUi the plaintiff^ has ad¬ 
mitted such contract by his plea, and merely relied on his 
bankruptcy. The bankrupts stood as defendants on the i^e- 
cord, and contended that they had a Icf^al detence; —• tiie 
plaintiffs went through their proof, and, I am not aware of any 
case, in which it has been laid down to be the duty of a judge 
to give his opinion of tlie legal effect of particular evidence in 
the middle of a cause, in order to have an opportunity of in¬ 
troducing other witnesses to be examined for the defendants, 
and still less so, to admit witnesses to disprove that whidi they 
had before admitted to be true.” If a 7iolle prosequi had been 
entered as to the defendant, who is proposed to be called as 
witness, that would make him competent. (3) 

In a case where one of the defendants, on an indictment for Defendant, 
an assault, submitted and was fined, and paid the fine, Pratt C. J. 
allowed him to be witness for another defendant, considering when 
the trial as at an end witli resjwct to him. (4) But on a joint 
indictment against several for a misdemeanor, a defendant, 
who suffers judgment by default, cannot be a witness for the 
others (.*3); the admission of such evidence, said Lord Ellen- 
borough, might be extended equally to every otlier criminal 
case, and thus one of the party, by suftering judgment by 
default, might protect the rest; there is a community of guilt; 


. (l) Raven v.Dunningandanother, 
3 Esp. N. P. C. 25. Currie v. Child 
and' another, 5 Campb. 283. S. P. 

(2) Emmett v. Bradley and others, 
1 Moore^ 332. 

(3) Said by Parke J. to have been 


so ruled by Lc Blanc J. at Lancaster. 
See 1 Moore, 339. 

(4) R. V. Fletcher, l Str. essj; dl. 
V. Sherman and Idle, Rep. temp. 
Hard. 303. 

(5) R. V. Lafone aqd others; 5 Esp. 
N.RCM55. * 


.r, : vftiJbaalq 
r- if Ilf 
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they are all engaged in an unlawful proceeding; the offence is 
the offence of all, not only of a single individual. 

In an action on a joint contract against two defendants, 
where one let judgment go by default, Lord Kenyon refused 
to admit him, as witness for the other defendant, to negative 
the contract; ten*, if negatived as to one, it fails as to the other, 
and the plaintiff could not make use of the judgment by 
• default against him (1); nor is he a competent witness for the 
plaintiff, for, if the plaintiff succeeds, he will be entitled to a 
contribution from the co-defendant, and, if the j)laintiff fails, 
he liimself will be liable to tlie whole of the demand. (2) 

It has been held at nisi prius, in the case of Ward v. Ilaydon, 
tliat a defendant in an action of trover, who suffers judgment 
by default, may be witness for the co-dejendant^ as he is not 
liable to the costs of the issue tried against the otlier, and is 
not himself released, whatever may be the event of that issue. (3) 
But one who suffers judgment by default, is not a competent 
witness, in an action of trespass, a^nimf the co^drfvndanis. In 
a case of this kind (4), Mr. Justice Le Blanc said, ‘‘ tlie ge¬ 
neral rule is, that a party to the record is not admissible as 
a witness; in the case t>f Ward v. Haydoii, the co-dcfentlant was 
called to exculpate the other defendant, Iierc it is proposed to 
call a co-defendant to inadpate tlie others; the cases there¬ 
fore are distinguishable.” And he added, that “ when there 
had been an innovation in the rule, lie was not disposed to 
extend it.” 

If a material witness for a defendant in ejectment is made a 
co-defendant, his jiroper course is to let judgment go by 
default; but, if he plead, the Court will not afferwards upon 
motion strike out his name. (.5) “ But in such case,” says 

(1) Brown v. Fox, Ex. Sum. Ass. (4) Chapman v. (Sraves, 2 Cainpb. 

J 789, MS. 333. n. by Le Blanr J. 

(2) Brown v. Brown and another, (5) Dormer v. Forteacne, Bull. N. 

4 TpMnt. 752. P. 285. 

( 3 ) Ward V. Ilaydon.and another, 

2 Esp. N. P. C. 553. 
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Mr/Justice Bullcr, “ if be cousent to let . a verdict be given 
against him for so much as he is proved to be in possesion 
I sec no reason why he should not be a witness for another de¬ 
fendant” (1) 


Where a witness for the plaintifl is by mistake made a de- Witness made 

1 . y 1 defendant by 

lendant, the court will on motion sulrer his nalne to be struck niistakc. 
out of tlie record even after issue joined, and then he may be 


examined (2); or, in the case of an information, the attorney- 
gcncrid may enter a nolle, prosequi as to one of the defendants, 
and so make him a witness. (3) 


A plaintifl' cannot ordinarily examine a defendant as a wit¬ 
ness in actions of common law, diough nodiing be proved 
against him, because he is considered as having waved his 
testimony by making him a defendant, yet the rule is much 
less stJ'ict in courts of equity, where defendants, who arc made 
parties to a suit witliout having any interest, are allowed to lie 
examined eitlier for the jilaintiflj or for their co-defendants, (4) 


Skct. III. 


Of the JRule on the Subject of Interest^ considered *is:ith reference 
to the Husband or Wife (f the Party. 


As a party on the record is not a competent witness, so neither Principle of 
is the husband or wife of the party competent to give evidence 
eitlier for or against the party. (5) No other relation is ex¬ 
cluded ((>); a father may give evidence for liis son, or the 
son for Jiis fallier; and ihougli the relation between them may 
influence his testimony, it will not render him incompetent. 

I'he reason Jbr excluding thcluisband and wife from giving evi- 


1 ) Bull. X. P. 2s5. 

, (2) 1 Sill. 441. Bull. N. P. SS.'J. 

(3) in p. temp. Hard. 165. Bull. 
N- P. 285. 

( j) Barrett v. Gore and another, 
3 Atk. 401. Ainbl. 353. 2Chan, Cai. 
2J4. 1 Ball t'V' Ih'aUv. f)9. 


(5) Co. Lit. 6. Hawk. b. 2. 

c. 46. 6.70. Gilb. Ev. 11.0. Bull. 
N. P. 286. 

(r>) 1 Haie, P. C. 30.3. 2Hale,P.C. 
276. Hawk. b. 2 . c. 4G. s. 76. BijU. 
N. P. 287. iWib. 3.32. 
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nesses against 
each other. 
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dence, either for or against each otlier, is founded partly on 
their identity of interest, partly on n principle of public policy, 
which deems it necessary to guard the security and confidence of 
private life, even at the risk of an occasional failure of justice. 
They cannot be witnesses for eacli other, because tlieir interests 
are absolutely the same; they are not witnesses against each 
other, because it is contrary to the legal policy of marriage. 

First, they cannot be witnesses against each other. It has 
been resolved, says Lord Coke(l), that a wife cannot be 
produced against the husband, as it might be the means of 
implacable discord and dissension between them, and the 
means of great inconvenience. And in an action brought 
by a woman as feme sole, the defendant cannot call the 
plaintiff's husband to prove her married, thereby to nonsuit 
her. (2) 

The husband and wife are not allowed to be witnesses against 
each other in any criminal proceeding. Thus, in a jirosocution 
for bigamy, the first husband cannot be admitted to jirove tlie 
former marriage against the wife (3); such evidence would 
directly criminate, and therefore is not admissible lor tlie 
reason above mentioned. So far the princiidc is clear and well 
defined. But the rule, as laid down in the case of the Kinir 

o 

against the Inhabitants of Cliviger, is much wider and more 
general (4); and as it has lately undergone the revision of the 
Court of King’s Bench, it will be Jieccssary shortly to state 
that case. On an ajipeal against an order of removal of a 
pauper, and also of a woman as his wife, the respondents having 
proved the marriage, the appellants called the pauper for the 
pur{X)se of proving his former marriage with another woman, 
but he swore directly the reverse; they then called the 
woman to prove the alleged former marriage. The court of 
quarter sessions rejected the witness; and the Court of King’s 
Bench determined, that she was not competent to give such 

(n Ca: Lit 6. b, (3) Mary Grigg’s case. Sir T. 

m Bentl^ v. Cook, cited in R. v. l. 

Oivi^r, 9 T. R. 265.26^. (^) 2 T. R, 263. 
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evidence. Both Mr. Justice Ashurst mid Mr. Justice Grose^ 
the only judges present in court, were of opinion, tbat ahue>^ 
band and wife are not permitted, from a principle of [mbliG 
policy, to give any evidence that may even tend to criminate 
each other; that the objection is not confined merely to cases, 
where they are directly accused of a crime; but, even in 
collateral cases, if their evidence tenih^thal W/V/y* it shall not be 
atlmitted; for although the evidence of the one could not be 
used against the other on a subsequent trial lor die offence, yet 
it might leail to a criminal charge, and cause the other to be 
apprehended. 

The authorities relied upon, in support of this decision, are 
a passage from Lord Hale's Pleas of the Crown (1) and the 
case of Broughton v. Harjiur (2). But the former authority 
goes no further than this, that the wife is not compellable to 
give any evidence charging the husband with an offence; the 
passage is, “ a woman is not bound to be sworn or to give evi¬ 
dence against another in case of theft, &c., if her husband be 
concerned, though it be material against anodicr, and not 
directly against lier husband.” In the case of Broughton v. 
Harpur, where the plaintiff made title to lands as son and heir of 
A. B. and C. D.iiis w ife, in right of C. D., and the defendant’s 
case was, that A. B. was married to a former wife Uien living, 
Gould J.admitted tlic woman, to whom A. B. was supposed to bo 
jiiarrled, to prove the former marriage; but afterwards, as the 
report states, the same cause being tried upon the same title 
between the smne parties. Lord Holt C. J. refused to admit 
the former wife, as witness, to prove [tliat fact. Tlie note of* 
the cose is very short; and it is not stated, for what reason tlie 
wife was considered hicompetent on the second trial. The 
olgection against her competency on the first ti’ial Wiis on the 
ground of interest; and, alUiough at tliat time tliis cause pf 
iucompeteiicy was not accurately defined, it is now cleai’ly 
SjCttled, that such an objection could not be supported, 
that it was properly overruled on the first ti'ial. These au¬ 
thorities, tlierefore, it is evident, do not support the cose of 

. ? 

( 2 ) 2 Ld. Rayiu. 752. - ■ . ■ i 




(I) 2U.P. c. 301. 
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the King V. Inhabitants of Cliviger, to the extent to which 
that case has gone; they certainly do not lead to the conclu- 
slon, tliat hvisband and wife are not permitted to give any evi¬ 
dence, that has a tendency to criminate each other. 

The rule laid down in the case of tlie King v. Cliviger 
was much discussed a very late case, the case of the 
King against the Inhabitants of All Saints in Worcester (l), 
hi which the Court of King^s Bench was of opinion, 
that it had been expressed in terms much too general and 
undefined. That case was as follows. On an appeal 
i!gainst the removal oi' Ksther Nei^nnan, otherwise Esther 
AV^illis, to the parish of All Saints, as to her maiden settle* 
uicnt, the respondents called a woman of tlie name of Ann 
Willis for the purpose of proving this fact, namely, tliat at a cer¬ 
tain time she married one G. W^illis. The appellants objected 
to her ctjnipetency, alleging that they were prepared to prove 
his marriage with the pauper at a subscc|ucnt time. The quarter 
sessions atlmitted the evidence oi'the witness, who proved hei 
marriage witli G. W. about fourteen years ago; and coliabita- 
tion between this witness and G. W., as man and w ife, was 
jirovcd by other evidence- The resjwndents tlien proved, that 
tlie pauper gained a settlement in her own right in the appel¬ 
lant parish, and tJiat she had about three years ago married 
O- W,; and this marriage was proved as w^ell by the pauper 
herselli as by a witness present at the time of the marriage. 
The counsel for the appellants contended, that tlie evidence of 
Ann Willis ought to be struck out. But the court of quarter 
sessions over-ruled the objection, and stated the case for the 
opinion of the Court of King’s Bench. In the course of the 
argument, which took place on shewing cause against the rule 
for setting aside the judgment of the court below, the case of 
the King v. Cliviger was brought into discussion. And after 
much argument the Court of King^s Bench was of opinion, in 
the first place, that the case cited, (admitting it to its utmost 
extent,) did not shew tlie evidence to be inadmissible at the 
time that it was oflered; for the wife did not contrudlctl the 

(l) liustcr Term,, 1817, May 4. JVIS* 
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Imsband, as he had not been examined, — she did not by her 
evidence directly criminate liim, as the proceeding related to 
other matters, and not to any criminal charge against him, — 
and her evidence could never be used against him, nor be 
made the groundwork of any future criminal proceeding; tlie 
evidence, therefore, was unobjectionable, when receiveti, mul 
could not properly be expunged. TMa Court were furtiier of 
opinion, that the rule, laid down in the case of the King v. 
Cliviger, was too large and general; that tl;e former v He 
would have been competent to prove her marriage, though the 
second marriage had been first prtived by the respoiKlcnts, 
and that, even if the second marriage had been pro'» cul by 
the appellants, still she would be competent, and ti:e re¬ 
spondents in reply might have called her to prove? the 
lunner marriage; for her evidence did not directly criminater 
the husband, and never could be used against hiru, nor could 
he ever be aiiccUd by tlie judgment of the Court Ibuaded upon 
such evidence. 


The result therefore appears to be, that, on the trial of an 
appeal against aji order of removal, (and, upon the saine 
principle, in any suit or proceeding between tliird persons,) 
a liusband or wile is a competent w itness to prove a former 
marriage, even after pj’oof of a second marriage, although 
perhaps the witness would not be compdioble to answer such 
questions. And the reiisoning, upon which this rule is founded, 
is equally strong to shew', that tlie one may be called as w itness 
to dis]jrove wliat has been stated by the other; and tluU, 
cither the party, who has called the one, or the opposite pm'ly, 
may call the other for the purpose of contvadieting. Indeed, 
the reasoning is much stronger in this case than in the former, 
where the husband or wile is allowed to prove llie first mar-- 
riage; for altliough they may directly cojicradict each other 
as to a pariicular llict, it will not follow, that either party has^ 
beeu guilty of pcrjur 3 % And as the most serious inconve¬ 
niences might result from a diflereut rule, which would be a 
bar to tlic full anti complete investigation of the subject, in 
cases too w^hcre the property, the character, or ^.veu the life 
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of ii party may be at stake, it a])pears to be reasonable and 
necessary to the ciuls of justice, tliat siicli evidence should 
be atlmitted. 


Husbands or Secondly, Ijusbands or wives cannot be witnesses f()r each 
wives not wit- , ,,,, • . -i v i* 

nesses for each <^oier. Ihewiteoi a prisoner cannot i>[ive evidence tor him on 

other. pi^secution against several persons for a 

consjiiraey, Lonl Ellcnborough (^J. refused to admit tlie wife 
of one of the defendants to be a witness for ihe others; a joint 
oflenee being cliarged, and an ac(|uittal of all the other de¬ 
fendants being a ground of discharge lor the husband. (1) 


Declarations, 
or letters, of 
husband or 
wife. 


The same reason applies to tlie declarations of the husband or 
wife. Where an action is brought hy or against the husband, or 
by the husband and wile jointly in right of the w ile, the general 
rule is, that the declarations oftliewife are not evidence against 
the husband. (2) Tlit'refore, inuii action of assumpsit brought 
by the husband for wages earned by his w'ife, her ackiiowledg- 
nicnt of having been paid by tlic delendant is not to be admitted 
ngainst the liusband. {3)* So, in an action of trespass against a 
husband and wile, tbew'He’s confession of a trespass, committed 
by her, cannot be given in evidence to allect the husband (4): 
nor are the declarations of tiic wife evidence in his favour, (5) 
So, letters written by the busbaiul to the wife may be read •Ss 


(1) K.v. Locker and otlicrs, 5Esp. & Beam. u:5. Baker v. Morlcy,Buli. 
C. 107.; and see II. v. Frederick and N. P. ys. 

another, 2 Sir. lO'M. S. P. (3) Hall v. Hill, 2.Sti'. lOiH. 

( 2 ) Winsniorc\.Grccnbauk,WilIes, (4) Denn v. White and another, 
577. Alhan and others v. Pritchett, 7 '3\ It. 112 . 

C T.R. 680 . Barron V. GriHard,:; Ves. (5) IIotli;kins(M» v. Fletcher, 1 

(‘ainpb. 70. 


* In the case of Carey v. Adkins («), (an action against an officer of the 
police, to recover money which he had lakca from the plaintifr*s wife on 
suspicion of her havinggot It unlawfully,) Lord Ellcnborough admitted the 
accountgiven by her, respecting the money, on her exaniination before a ma¬ 
gistrate, to be given in evidence on behalf of tlie defendant; “ the money,” 
aaid I.ord Ellcnborough, ‘^a()pears never to have been in tlie husband’s pos- 
acssion, and, as the wife had the exek- ivc custody and manageiyunt of it, he 
luustbe oouud by whut she siud concerning it.” 

(«) 4 Cttinpb. »4. 
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evidence against him; but her letters to him will not be evi¬ 
dence for liim. (l) A discourse between tlie husband and 
wife, in the presence of a third j)erson, may be given in evi¬ 
dence against the husbrnu), like any other conversation in 
which he may have been concerned. 

In an action for criminal conversation with the plaintifPs 
wife, the wife’s letters to the defendant are not evidence for 
the defendant jigainst the husband, noi* is her confession 
evidence for the husband against the defendant; but con¬ 
versations between her and the defendant arc evidence aijainst 
him (*i). Evidence of the manner, in which llie husband and 
wife used to live together, bcibre her connection with the 
dcfeiKlant, is clearly admissible, for the purpose either of in¬ 
creasing or lowering the damages : and upon this principle 
it has been determined, that, where the husband and wife have 
lived ai)art from each other, the letters of the wife to her hus¬ 
band, written b(‘lbre any suspicion of a criminal intercourse, 
are admissible in evidence, us shewing their demeanor aiul 
conduct, whether they were living on terms ol’ mutual affection ; 
hut, on account ol’ the obvious danger of collusion, it ought to 
be strictly proved, that tl)e letters, whicli are offered in evi¬ 
dence, were written at a time, when tlie wife was not suspected 
of niisconduct. (3) 

In an action brought by the executrix of a suiwiving trustee 
under a marriage-settlement against a sheriff to recover back the 
value of certain goods sold by him under an execution iigainst a 
third person, that i)erson was not admitted to prove, on the part 
of the plaintiffi that the goods liad been conveyed in trust to the 
plaintiff’for the separate use of Ins (the witness’s) wdte. (1) In 
this case, as his debt would have been discharged by a sufficient 
execution, his evidence would have been in that respect against 

(1) Bull. N. P. 28. ration was not shewn in the latter 

( 2 ) Bull. N. P. 28. Winsmore v. case. In the former, they were living 

Grecnbank, Willes, 577. separate, as servants in diflerent ih- 

(3) Edwards v. Crock, 4 Esp. N. milies, 

P. C. 39. Trclawney v. Coleman, (*1) Davis v. Dinwoody, 4 T. K. 
1 Bam, Aid. 90. 2 Starkic, N. P. C- 678. 

191, S.C«—The cause of their sepa- 

G 3 
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liis personal interest (1): but, on the other hand, it was the wife’s 
interest to have the ])ropcrty secured for her separate use; and 
lliou^h the action was Ixitween tliird persons, yet it directly 
affected lier interest, the action Ix^ing brought by her trustee 
fi)!* her benefit, and the real point in issue being, whether 
tJic goods belonged to her or to lu!r husband. 


'J'his general rule ofevideiice, Mdiich has been adopted for the 
j)urj>ose of promoting a perfect union of interests, and ofsecur- 
ij:g nuitual confidence, is so strictly observed, tliat, even after 
a dissolution of marriage for adultery, tlic wife is not admittetl 
to give any evidence of what occurred during tin? niarriuge, 
vhieli would have been excluded, if the marriage had con¬ 
tinued. (2) This, as Lord Ellenbourgh has said, is on the 
ground, that the confidence, which siil)sistcd between them at 
the time, shall not be violated in consequence of any future 
separation. Thus one great cause of distrust is removed, by 
inahii)g tlie coiifidencc, which once subsists, ever afterwards 
inviolable in conns of law. In a case before T>ord I lardwicke 
(\ J„ be would not suiler a woman to be a witness, though lier 
liiisbiuul consented (fi); ‘"'i'he rule,” he said, “ is for the peace 
oi'families, and such consent should never be encouraged.” 


There are several exceptions, to which the reason of the 
general rule on ll>is siibjeet doi's not apply, or where it is out¬ 
weighed by considerations of higlier importance, 

I. In prose- First, if a woman is Uiken away by f<)rcc and married, she 
ctmon oil iiat. jQjjy ^vitness against her husband irwlicted on stat. 3 II. 7. 

c, 2., for she is not a wife dejnre^ a contract obtained by force 
having no obligation in law. (4 ) From tliis it should seem, 
chat, if the actual marriage is vjilid, (as where the woman after 
the abduction consents to the marriage vohinUirily, and not 


Exceptions to 
t!ic ^-tuerid 
rule. 


(1) Bland v. AnsJey, 2 New Rep. (4) Swcndseti’s case, 5 St. Tr. 456- 

3.51. Bull. N. P. 286. Ramsay’s case, cited 

(2) Monroe v. Twsicton, cited in Rep. temp. Hard. 85, 1 iIalc,P,C. 
AvCbon V. Ld. Kinnaird, 6 East, 192. 302. 661. 

(3) Barker v. Sir WooJstoii Pixie, 
ilep. temp. Hard. 264. 
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induced by any precedent menace,) her evidence ouglit not to 
be allowed. ( 1 ) 


Secondly, on an indictment for a second marriage during 
tlie continuance of a former marriage, though the first wife 
cannot be a witness ( 2 ), yet the second wife may after proof 
of the first marriage. (3) 


2. In |)ro£(»- 
cntion for bi¬ 
gamy. 


Thirdly, a wife may be witness on the prosecution of lier 
husband for an offence committed against her person. (4-) 
This was determined by all the judges present on Lord Aud- 
ley’s trial, and has been since confirmed by tlie greatest au¬ 
thorities (5), on every principle of humanity and justice. 80 , 
in Azyre’s case, on an indictment for beating liis wile, Lord 
llayinond sullered lier to give evidence. ((>) A wife is per¬ 
mitted to exliibit articles of the peace against her husband ( 7 ); 
and tlie Court will not receive affidavits on the part of the 
<lefendant, to coniratlict the trutli of the articles cxfiibited 
against him, and prevent his giving surety. (S) Ho, an affi- 
tlavit of a married woman has been admitted to be road, on 
an application tt) the Court oi' King’s Bench for an inform¬ 
ation against lier husband, for an attempt to take lier away by 
force after articles of sejiaration (. 9 ): and it woiikl lie sti’ango, 
says Mr. Justice Biiller, to permit her to be a witness to 
ground a prost*riition, and not afterwards to be a witness at 
the trial. ( 10 ) On the trial of a man for tlic miirilcr of his 
wife, her dying declarations arc evidence against him. ( 11 ) It 
Jias bccji said, hidecd, that a wiic may be witness against her 


. 7 . In prosecu¬ 
tion for of¬ 
fences against 
the person. 


(1) 1 Hale, P. C. 302. 4BI. Cora- 
J09. contra. 

( 2 ) Mary Origg’s rase. Sir T. 
Hayni. 1. Hawk. b.2. c. 46. s. 71. 

( 3 ) 1 Hale P. C. 393, Bull. N. P. 
287. 1 East, P. C. 469. 

4) I St. Tr. 393 . Hntton, 116. 

5) 1 Hale, P. C. 501. Hawk. b. 2. 

t. 46. s. 77. Prolj}’n J. in Rep. tenui. 
Hard. 85. Bull. N, P. 287. 1 Bl. 

Coram. 445. Donhted in Grige’s 
case, Sir T. Raym. 1 . and in (mb. 
Ev. 120 . 

(6) I Str. 633.; Bull. N. P. 287. 

Or 4/ 


S. C. dagger’s case, 1 East, P. C. 
454. 

(7^ Bull. P. 2S7. 

(8) Lord Vaue’s case, 2 Str. 1202. 
more fully statetl from Mr. ForJS 
MS. in 15 East, 17). n. (a); 11. v. 
Doherty, ib. S. P. 

( 9 ) Laily Lawlcy’s case. Bull. N.P. 
287- Mary Meati’s case, I Burr. 
543, 

(10) Bull. N. P. 287. 

( 11 ) Woodcock’s case, 2 Leach,Cr. 
C. S6S. John’s case, 1 East, P. C- 
557. 
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husband in a case of high treason (1): but there are autlio- 
rities the other way. (2) 

Fourthly, where the wife has made contracts with the aii- 
thority and consent of the husband, she has been considered 
his agent for that ))urpt)sc, and her rej)rcsentations are evidence 
against (lie husbami, who lias permitted her to contract for 
liiin with third persons. (3) Thus the wife’s acknowledgments,^ 
as to a debt being due for goods fiirnished, with her husband’s 
consent, for her accommodation, arc suflicient to take the case 
out of the statute of limitations. (4*) And for the same reason, 
in an action of assumpsit by a .servant for wages, the plaintiff 
was allowed to give in evidenct; a doccl executed by the wife of 
the defendant at the time of the hiring, wliich, though void 
as a deed, was admitted in order to shew tlie terms of the 
contract. (5) 

Fifthly, by stat. 21 J. 1. c. 19. s. .5 & d., wliich recites, that 
doubts had arisen upon the point, it is pi'ovidcd, that, after 
the party is declared a bankrupt, (lie commissioners may exa¬ 
mine his wife on oath, for the finding out of the estate, goods, 
and chattels of such bankrupt, concealed, kept, or disposed of 
by sucli wife, in lier own person, oj* by her act or means, or 
by any other person.” liefiire tliis statute, the commissioners 
could not examine the bankrupt’s wife. ((>) 

Sixthly, upon an appeal against an order of bastardy, iji the 
ca.se of a married woman, Lord llardwickc and the other 
Judges held, that she was a competent witness to prove her 
criminal coiuicctioii witli the appellant, though her husband 
was iiiUu'ested botli in the question and in the event of the 
appeal, because such a fact, so secret in its nature, cai\ scarce 

(l) Dictiirri in Cri<rg’scasc, Sir 1*. N. P. C. SU.n. Gregory v. Parker, 
Raym. I. cited in Gilb. Ev. 119. and 1 Cainpb, 394. Anderson v. Sander- 
iu Bull. N. P. 289. son, 1 llolt, N. P. C. 591. 2 Starkie, 

f2) Browiilow, 17. N. P. C. 204. S. C. See 15 Ves. 159. 

(.5) Eiiier on v. Blonden, 1 Esp, and see the case of Carey v. Adkins, 
N.P. C. *42. I Sir. 527. Bull. N.P. 4 Carnpb. stated ante, p. 84. 

«87. (5) White v. Cuyler, G T. R. 176. 

(4) Palethorp y. Furnish, 2 Rsp. (6) Anou.case, 1 Drownlow, 47. 
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ever be proved by other evidence. (1) And by a parity of 
reason, said Lord Ellcnborough, in the last cited case of the 
King V. Luffe, it should seem, if she be admitted, as a witness 
of necessity, to speak to the fact of the adulterous intercourse, 
it might also perhaps be competent for her to prove, that the 
adulterer alone had that sort o! Intercourse with her, by 
which a child might be j^roduced within tlie limits of time 
which nature allows for ])arturition. But this is only from 
the necessity of the thit^g: she is not competent to prove any 
other fact, as want of access (2), which other witnesses may be 
reasonably supposed capable of proving. She cannot prove 
want of access even after the husband’s death. (3) This rule 
is fouiuled on the broad principle of public policy, ^do 
pendently of any possible motives of interest in the particular 
case. (4) 

On an appeal against the removal of a woman, as the widow 
of A. B. deceased, priina facie evidence of the marriage 
having been produced on tlie part of the respondents, the 
Court of King’s Bench determined, that the woman was a 
competent witness, on the part of the appellants, to disprove 
the marriage. (5) 

Seventhly, it has been ruled at nisi prius, that a wife may ' * action 
I • • • 1 ^ 1 ^ ^ - ji' between third 

be witness, m an action between third persons not mimediately persons. 

affecting the interest of the husband, tliough her evidence 

may possibly expose him to a legal demand; as, in an action 

between third persons for goods sold and delivered, to prove 

the goods sold not on the credit of the defendant, but on her 

husband’s credit. (6) This evidence, it may he salil, was in 

some measure against the husband, tliough he was not a party 

in the suit. On the other hand, to reject her evidence in sucli 

a case would be a hardship on the defendant, who may have 


(1) R. V. Reading, Rep. temp. 
Hard. 82. R. v. Bedell, Andr. 8 . 
R. V. Laftl', 8 East, 205. Gilb. Ev. 
J59. 

(2) Ante, (i), R. V. Rooke,*l Wils. 
340. R. V. Kca, 11 East, 132. 

(3) R. V. Kea, n East, 152. 


(4) 11 East, 132. 8 East, 203. 

(5) R. V. Bramley, 6 T. R. 330.; 

R. V. St. Peter’s, Burr. Sett. Cas. 25. 

S. P. 

(6) Williams v. Johnson, by King 
C. J. 1 Str. 504. Bull. N. P. 287. 
S. C. 
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no otlier means of defending himself agmnst an unjust de¬ 
mand : and tliough upon her testimony the defendant might 
have a verdict, and an action might afterwards in consequence 
be brought against die husband, she would not then be ad¬ 
mitted as witness, nor could her evidence in the first suit be 
jiroduced against him. 

In an action of trover by a carrier for a box, which had 
been delivered to tlie defendant by mistake, tlie jdaintifF callecl 
the owner’s wife to prove what the box contained, but Holt C. 
J. refused to hear her testimony, on tlic ground that the verdict 
in diat action, with oath of what the carrier’s witness swore, 
might be given in evidence to prove tlie value of the goods in 
a subsequent action brought by the husband against the car¬ 
rier. (1) But it seems questionable, hoiv the verdict in this cause 
could he afterwards used as evidence by the Inishand ; and the 
husband appears not to be iniTiiediately interested in the 
event of I he carrier’s action ; for whether the plaintiff succeed or 
fail, he would be equally liable to the owner of the goods. 


^Evidence of a 
woman, living 
with the party 
as wife. 


In the case of Campbell v, Twemlow (2), which came 
before the Court of Exchequer on a motion to set aside an 
award, one of the grounds of the ap))lication was, that the ar¬ 
bitrator had rejected the endence of a woman called on t\ni 
part of the plaintiff, who Jiad cohabited with him Ibr several 
years and passed as his wife, but who w^ould have stated, that 
she Inid never been married to liim. I'he point was much 
argued at the bar. The Court, considering it a doubtful 
question, (as the report states,) declined giving any opinion, 
as it was unnecessary for the determination of the case; and 
they refused the motion, on the giound, that the opinion of the 
arbitrator was final and conclusive (3), all matters both of law 
and fact having been loft to his decision. Mr. Baron Richards 
cited a case, before Lord Kenyon on the Chester circuit in 


(1) Tiley v. Cowling, Ld. Rnym. 
744. Hull. N.P. LN.?. In the case 
■of Davit V. Dinwoody, before cited 
p. 85., the action was between third 
parties; but there the plaintilf sued 
for the benefit of the wife, though 


the husband was not a party to the 
suit. 

( 2 ) 1 Price, 81. 

(5) Upon this point, sec 6 Vcs. 
282 . 9 Vcs. 564. 14 Ves. 271. in 

note. 1 Swanston, 55. 
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the year 1782, where, on a trial for forgery, the prisoner called 
a woman as his witness, whom he had liimsclf in Court repre¬ 
sented to be his wile, but afterwards, on hearing an objection 
tixken to her competency, denied that she was married to him, 
and Lord Kenyon would not permit him to call her, after 
Jmviiig represented her as his wite, 

Skot. IV, 

the Pffcct of Admhaiom hjj a Part}) to the >SV/;Y, or hy hh 
Agent, aga77isl the Parti/a IvJci'cst, 

As the pnrties to a suit are excluded from being witnesses 
on account of their interest, statements or represeiitiitions 
made bv them against their uiterest must be evidence amiiiist 

•' o o 

them; and in many cases they will be the strongest evidence. 

Upon this principle, I he free admissions of one of the parties 
to a suit on the matter in issue, and the voluntary confession 
of a })risoncr under a criminal cliarge, are always received in 
ev'idcHce against the party. 

First, with respect to admissions. ^ 

The admissions of a }>arty to the suit against his interest Admissionii of 

«n e evidence in favour of the other side, whether made by the ^ 

’ ^ suit. 

j\’ai ])arty on recoi-d, or by a nominal i^arty who sues as a 
trustee lor the benefit of another (l), or whether by the party 
who is really interested in the suit (hough not named on the 
record, (2) Tlie following examples will illustrate the several 
parts of this rule. 

In the case of Bauerman and another v, Radenius, (3) 
wliicli was ail action by the shippers of goods against the cap¬ 
tain of a ship, for not delivering the goods in proper condi¬ 
tion, a letter written by the plaintifls was given in evidence 
on the part of the defendant, in which they entirely excul¬ 
pated the ilefeiulunt from all misconduct; and it appeared 

(1) Banerraaa V. Radenius, 7 T, R, (2) R. v. Hardwick, 11 East, 578. 

Craib v. D’Aetb, ib. 670. n. 569. 

(5) 7 T. R 
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also from the letter, that the goods were sliipped on tlic risk 
of third persons, and tliat the plaintiffs were not really in¬ 
terested in the suit: the counsel on the other side contended, 
that the parties really interested ought not to be concluded 
by the admission oF the plaintiffs, who were merely nominal 
parties in the action: Lord Kenyon was of a different opi¬ 
nion, and the plaintiffs were nonsuited. I'lie Court of King’s 
Bench afterwards affirmed the nonsuit, Mr, Justice Law¬ 
rence on tliat occasion said, Van Dyck and Co, the 
persons on whose risk the goods were shipped, are 
in this difficulty: the present plaintiffs cither havt^ or 
have not an interest; but it must be considered that they 
have an interest, iji order to support the action; and if they 
have, an adiiiission made by them, that tho}^ have no cause 
of action, is admissible evidence, I have looked ijilo the 
books, to sec if I could find any case in wlucli it has been 
holden, that the admission of a plaintiff’ on die record is 
not evidence, but have found none.” * 

Admissions by a party to die suit arc evidence, wlicdicr 
made before or after the commencement of the action, whether 
in writing or by parol. The rccitiil of a fact in the counterpart 
of an indenture is evidence against the party, by whom the 
deed is executed. (1) So a grant to a corporation by a certain 
name is evidence against those claiming under the granUir, that 
the corporation was at the time known by that name. (2) An¬ 
swers in chancery arc evidence in trials at law, against the 
party that made them (3); and very strong evidence, as they 
are delivered in upon oath. 8o, the examination of a bank- 
rujJt before the commissioners is evidence against him, although 
the questions may have been improperly put to him with a 


(1) Burleigh v. Slibbs, H T. R. (3) Bull. N. P. 237. Doe dem. 

465. See infra, as to recitals. Digby v. Steel, 3 Campb. 115. 

(2) Mayor, &c. of Carlisle v, Bla- 
mire, 8 East, 49J. 


• In tlic Nisi Prius case of Davies v. Ridge and others, 3 Esp. N. P. C. 
lOK, which was an action by a judgment-creditor of P. P., on an award, and 
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view to die action (l), and though he might have demurred 
to them as subjecting him to penalties- {^2) 

In an action of debt upon a bond conditioned to pay money Admissions of 
to L- ]),, for whose benefit the action was brouglit, the de- in^ 

fendant proved, that L. D. had said in a conversation about torested, tlio’ 
this bond, that the defendant owed nothing; u})on wJiich the caUv^parties. 
jury found for the defendant: on a motion for a new trial, it 
was argued, that the tieclaralions of L. ])., who was no party 
to the action, ouglit not to affect the plainlifl’ and affidavits 
were offered to explam L. IX’s evidence; but the Court said, 
that the affidavits were inadmissible, and that it was to be con- 
sideretl, as if L.D. was the plaintiff^ the action being for L. 

D.’s benefit. (3) And in an appeal against the removal of a 
pauper, declarations by a rated iiiliabitanl of either parish, con¬ 
cerning the facts in issue, are admissible in evidence, (without 
calling him as witness,) not only against himsolfi but also against 
the other rated inhabitants of Ins jiarisli (4): for tJiey are the 
parties really interested, although the appeal may be (^ntiTod 
in the names of the parish officers; and they arc not compell¬ 
able as parties to give evidence of the fact. {5} 

Upon the same principle, declarations by tlie petitioning 
creditor (who was also as|ignce under a commission of 

( 1 ) Stockfleth V. De Tastet, 4 (4) R. v. Hardwick, li East, 578* 

Campb. 10 . R. v. Whitley Lower, 1 Maulc & 

( 2 ) Smith V. Bcadncll, l Campb. ScIw.(J.5G. 

50. (5) 11 East, 5B9. R. v. Wobum, 

(5^ Hanson V. Parker, 1 Wils. 257. 10 East, 595, 

Dcvis V. Dinwoody,supra. p. 85. 

lor money received by the defendants as trustees oi P. P., Lord Eldon is re¬ 
ported to have ruled, that admissions by one of the trustees, of his having 
money of tl»c trust-estate in his hands, were not binding upon the otliers, 
the defendants being only trustees, and not all personally liable. And in an 
action by the Corporation of London v. Long, 1 Campb. 22., where the 
ipiestion related to the powers of a city-officer. Lord Ellenborougli is said to 
have held, that ihc declarations of an indilferent individual of the corpora¬ 
tion were not admissible, but that he would admit what the officer himself 
bad been heard to say upon the subject. The general principle is that l&id 
down by Mr. Justice Lawrence in the case cited in the text; aud it dues no 
appear from tlie reports, upon what specific ground Uicsc Nisi Prius cases arc 
to be couflidered as cxccpllous. 
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bankruptcy), are atlmissible in an action against a sherifl^ the 
assignees liaving given instructions for the defence, and thus 
appearing to he the real parties to the action, (1) So, in an 
action by the master of a ship for freiglit, the declarations of 
the owner of the shij) are ntbnissihle against tlte plaintiff, as 
the action is brought for the owner’s benefit. (2) 


An action upon a policy may be brought in the name of the 
pei-soii who effected it, though lie be not the person actually 
interested; yet the persons iiilcresteil arc so far looked upon 
as parties to the suit, that, the declarations of any of them are 
received as ailmissihie in evidence against the plaintiff^ and 
what would be a defence agjiinst them is in many instances a 
defence against tlie plaintiff; (3) 


Declarations 
ofa "uardtan. 


Xhe declarations of a guardian are jiot admissible in evi¬ 
dence against a minor, who sues by Jiis guardian. (4) And 
the infant’s answ^er in chancery by his guardian cannot be read 
as evidence tigainst the inlaiit (5); it is not in reality the an¬ 
swer ol the infant, but of the guardian; for the guarduui oiilv' 
is sworn; and the guardian has authority to sue for I he in¬ 
fant’s benefit, not for his prejudice. We have before seen, that 
the guardian is not himself competent to give evidence, beina 
liable to tiic costs of the suit (6); and for this reason, in one 
case, his declarations were improperly admitted. (7) 


Declaration 
by a partner 
of the party. 


It may be inferred from a former part of tliis section, tliat, 
m a civil suit iigainst several persons, wlio are proved to have 
a joint interest in the tlcci-,ion, a declaration made by one of 
tliose persons, concerning a material fact within his knowledge, 
is evidence against him, and against all who are parties with 
him to the suit. (8) In an action of covenant, tlicrelorc, agjiinst 
two defendants, die affidavit of one of diem may be given in 


(1) Dowden V, Fowlc, 4 Campb, 
.78. Yoang V. Hmith, 6 Esp. I 2 i. 

(2) Smith V. Lyon, j Cainph. 465. 

(3) By Ld. Ellenborough, iu Beil 
V. Anslty; 1C East, M.3. 

( 4 ) Cowling V. Ely, 2 Starkie, 
N. P. C. 366. by Abbott Cr J. 


(5) By the opinion of all the judges 

of K. B. and C. P. in Bccieston v. 
Potty, Carrh. 70. Gilb. Ev. 44, 3 P. 

Will. a57. n. [E.] 

(6) Sec ante, p.50. 

(7) James v. Hatfield, J Str. 347; 

(8) JI East, 500, 
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evidence against both. (1) So, in to action by several part- 
ifers against the defendant for the non-performance of an agree¬ 
ment, a declaration by one of the pai’tners, that the goods, to 
wliich the agreement related, were his separate j>roperty, is 
evidence against all the plaintiil's suing ns upon a joint con¬ 
tract. (2) And an admission by one defendant of his partner¬ 
ship with the co-defendants, who were sued witli him as 
acceptors of a bill of exchange, and who had been outlawed, has 
been received as proof against him ofa joint promise by all. (3) 

The rule has even been extended in actions so far, as to 
admit the declarations of one partner to be evidence against 
another, concerning joint contracts and their joint interest, 
although the person, who has made such declarations, is not a 
party to the suit: as, where, in an action by u creditor against 
some of the partnership firm, the answer of anotlier partner to 
a bill filed by other creditors was received in evidence against 
the defendants, not indeed to prove the partnership, but, that 
being established, as an admission against those, who are as 
one person with him in interest. (4) And the admission of a 
partner, though not a party to the suit, is evidence as to joint 
contracts against any other })artner, as well after the determin¬ 
ation of the partnership as during its continuance. (5) * 

This is the rule respecting admissions in the case of joint Declarations 

contracts, or where several persons liave one and the same in- co-tres- 

. ^ 1 passers, 

terest in the subject matter. But the same rule cannot be 

applied to actions of trespass or to criminal proceedings. In 

an action of trespass against several defendants, an admission 

by one of the defendants is not evidence against tlie others to 

(l) Vicar)’s case, Gilb. Ev. .51. dick, l Taunt. 104. Nichols v.Dowd- 
(t) Lucas and others v, De In ing and Kemp, i Starkie, 81. (The 
Cour, 1 Haiile & iiel. 24a. point waa doubted in Tbwaites v. 

(,3) Saiii^stcr V. Mnzarredo and Richardson, Peake, N. P. C. 16.) 
others, 1 Starkie, 161. (.5) Wood and others v. Braddick, 

( t) Grant v. Jackson, Peake, N. P. 1 Taunt. 104. 

C. 205. Wood and others v. Brad- 


* The cases of Whitcomb v. Whiting, 2 Doug. 652. and Jackson v. Fair- 
bank, % li. Black, 5'10. may here be r^orrod to, as shewing the effect of an 
acknowledgment by one of several drawers of a promissory note, in an 
action brought against tlie other drawer. 
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prove the fact of their being co-trespassers; and, even where 
that fact is fully established, it seems very doubtful, whether 
any admissions or declarations made by one of the defendants, 
as to the joint motives or designs of the party, can be received 
as evidence against the others, except so far as they ac¬ 
company the act, and may be considered as forming a juart ol’ 
tlie transaction. Tiie rule has in one case been laid down inci¬ 
dentally with gi'eater latitude, and it has been said (1), that, al¬ 
though an admission by one of several defendants in trespass 
will not estiiblish the others to be co-trespassers, yet, “if that is 
proved by other competent evidence, the declaration of the 
one, as to the motives and circumstances of tlie trespass, will 
l)e evidence against all who are proved to liavc combined to¬ 
gether for the common object,” Perhaps, on consideration, 
it may appear, that the rule is to be understood witli some li¬ 
mitation ; and from analogy^ to the {principle established by the 
greatest authorities in cases of conspiracy, the true limitation 
of the rule appears to be this, that such declarations only are 
admissible, as liave been made with reference to the concerted 
plan, and in pursuance of the common object; and that declara¬ 
tions which have not been made with reference to that 
object, and are not strictly a pait of the transaction in ques¬ 
tion, cannot be admitted as evidence against co-trespassers. 


Acts and de« 
clarations of 
co-conspira¬ 
tors. 


In prosecutions for conspiracies, it is an established rule, 
tliat, where several persons are proved to have combined to¬ 
gether for the same illegal purpose, any act done by one of the 
party, in pursuance of the original concerted plan, and 
with reference to the common object, is, in the contemplation 
of law, as well as in sound reason, the act of the whole party; 
and therefore the proof of such act will be evidence against 
«iy of the others, who were engaged in the same general con¬ 
spiracy, without regard to the question, whether the prisoner 
is proved to have been concerned in that particular trans¬ 
action. This kind of evidence was received on the trial of 
Lord Stafford and of Lord Lc^vat, on the trials for high 
treasoi'.at the Old Baily in 1794, and in the case of Stone in 
1796; in which last case the rule was completely settled. In 


[(i) Bjr Lord £Ucnboroug)i, R. v> Hardwick, 11 East, 585 
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that case.(l}, evidence having been given> sufficient for die jury 
to consider, whether the prisoner was engaged in a conspiracy 
for treasonable purposes, it was determined, that a letter, 
written by one of the conspirators in pursuance of the com¬ 
mon design, (although the letter had not been traced into the 
hands of the prisoner, or to his knowledge,} was admissible in 
evidence, as the act of the prisoner himself. The acts of 
the several conspirators, who are engaged with the prisoner in 
one common object, are evidence against him, though he may 
not have been directly a party to them; they are evidence, os 
acts connected with, and in conformity with, his own acts. 

The same rule, subject to the same limitations, must apply 
to the declarations of conspirators, as well as to their acts. 
Any declarations made by one of the party, in pursuance of the 
common object of the conspiracy, are evidence against the 
rest of the party, who are as much responsible for all that 
has been said or done by their associates in carrying into 
effect the concerted plan, as if it had been pronounced by 
their own voice or executed by their own hand. These declar¬ 
ations are of the nature of acts; they are, in reality, acts done 
by the party; and generally they are far more mischievous 
than acts, which consist only in corporal agency. All consult¬ 
ations, tlierefore, carried on by one conspirator, relative to the 
general design, and all conversations in his presence, arc 
evidence against another conspirator, though absent. What 
the effect of such evidence will be, as the Ch. J. Eyre observed, 
on the discussion of a question of this kind in Hardy’s trial (2), 
must depend on a variety of circumstances, such as, whether 
he was attending to die conversation, whether lie approved or 
disapproved: but still such conversations are admissible in 
evidence. 

What one of the party may have said, not in furtherance 
of the plot, but as a mere relation of some past transaction^ 
or as to the shore whicli some of die others have had in 

R.v. Stone, 6 T.R. 527 .1 East, Tooke's Trial, voL 25. 127 . 245. 
P. C. 97, 98. Hard/s Trial, 24. Stone’s case, lb. 1268—1276. 1511. 
Howell’s St.Tr. 457.451.7oo. Horne ( 2 ) Vol 24. Howell’s Coll. St. Tr- 

704. 

H 



Of Admissions by a Party to the SutU [Ch.5# 

tlie execution of the common design, cannot, it is conceived, 
be admitted in evidence to affect other persons. On die trial 
of Hardy, jfor high-treason (1), a question arose as to the ad¬ 
missibility of a letter written by Thelwall, and sent to a third 
person not connected with the conspiracy, containing sedi¬ 
tious songs, which the letter stated to have been composed and 
sung at the aiiiiivorsafy meeting of the London Corresponding 
Society, of which society the prisoner and the writer of the 
■ letter were proved to be members; the argument in favour of 
the evidence was, that the letter was an act done in further¬ 
ance of the conspiracy; the objection was, that the letter 
contained merely a relation by the writer, that certain songs 
had iieen sung, which could not be evidence against the pri¬ 
soner. The majority of the court decided iigainst the admis¬ 
sibility of the letter. Tlie Lord Ch. Justice Eyre, the Lord 
Chief Baron Macdonald, and Mr. Baron Hotham were of 
opinion, that the letter could not be received. Mr. Justice 
Buller (with whom Mr. Justice Grose .agreed, in thinking it 
admissible,) said, the letter ought to be received in evidence, 
for the purjiose of shewing what was tlie nature and extent 
of the conspiracy; that, in Damaree’s and Purchase’s cases, 
evidence was received of what some of the parties had done, 
when the prisoner was not tliere; that, on tlie trial of Lord 
Southampton, something said by Lord Essex, previous to the 
prisoner’s being there, was admitted as evidence; that, in 
Lord George Gordon’s case, evidence of what different persons 
of the mob had said, though he was not there, had been ad¬ 
mitted. But the Lord Ch. Justice Eyre, and the other 
judges, considered the letter, not as an act done in prosecution 
of the plot, but as a more narrative of what had passed. 
“ Correspondence,” said the Ch. Justice, ‘‘ very often makes 
a })art of the transaction, anti in that case Uie correspondence 
of one who is a party in a conspiracy would undoubtedly be 
evidence, correspondence in furtherance of the plot; but a 
correspondence of a private nature, a mere relation of what 
had been done, appears a different thing.” And with respect 
to tlie ca,ses alluded to by Mr. Justice Buller, the Ch, Justice 

Cl) Howell’s St. Tr. vols-l. 452, 475. 
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observed, In the cases of Demaree, and Lord George Gor¬ 
don, the cry of the mob at the tin^e made a part of the hict, part 
of the transaction, and therefore fuch evidence might properly 
be recdved.’* 

Another question arose in the same trial (1), on the admis- 
sibiliQr of a letter written by one of the conspirators to another 
person in a distant part of the kingdom, who was also proved 
to be a party in the same conspiracy. This was a letter 
written by the chairman of a meeting in London, to a delegate 
sent by that meeting into Scotland, though not received by 
him; it was stated to contain encouragement to lilm to proceed 
in the cause, in which he was engaged by the direction of the 
meeting in London, and that meeting was proved to have been 
composed, among others, of the prisoner, the writer of the letter, 
and the person to whom it was addressed. All tlie judges held the 
letter to be admissible, excepting the Lord Chief Justice Ejto, 
who thought it could not be admitted against the prisoner, ns 
it had not been received by the person to whom it was written, 
and might perhaps never have gone out of the writer’s hands. 
But the other judges were of opinion, that the letter, being 
addressed by one conspirator to another conspirator, and 
having relation to the conspiracy, (not merely a bare descrip¬ 
tion to a stranger, as in the case before mentioned,) this was a 
complete act in that single conspirator, and the letter, therefore, 
ought to be read against the prisoner, as shewing the nature 
and tendency of the conspiracy, though the letter should be 
intercepted, and though it should never reach the person for 
whose perusal it was intended. 

In the late trial of Watson (2), some papers, containing a 
variety of plans and lists of names, which had l)een found in 
the house of a co-conspirator before the apprehension of the 
prisoner, and which had a reference to the design of the con¬ 
spiracy, and were in furtherance of the plot, were held to be 
admissible evidence against the prisoner; all the judges were 
of opinion, that these papers ought to be received, there being 

( 1 ) P. 153—477. Martin's Letter to Margaret. (-0 2 Starkic, MO. 
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, in this case strong presumptive evidence, that they were in the 
house of the co-conspirator before the prisoner's apprehension, 
and in the same state, in which they were afterwards found; 
and that this circumstance very materially distinguished. the 
present case from Hardy’s case, (cited by the prisoner’s coun¬ 
sel,) where the papers were found after the prisoner’s ^pre¬ 
hension in the possession of persons, who possibly might not 
have obtained the papers till afterwards; whereas, in the pre- 
’ sent case, the room, in which the papers were foimd, had been 
locked up by one of the conspirators. 

A question also oi'osc, in the same case (1), as to the admis¬ 
sibility of another paper, found among those before mentioned, 
which contained written questions and answers of a description 
calculated to excite mutiny in the army; one objection to this 
evidence was, tliat such a written paper could not be admitted, 
as there had been no proof of its ever having been printed or 
proposed to be printed, or that any attempt had been made to 
circulate it; and Sidney’s case was cited as an autliority. But 
the judges held, that the case then before them was clearly 
distinguishable from Sidney’s case; and Mr. Justice Abbot 
particularly stated, that the paper, in that case, was not only 
an unpublished paper, but appeared to have been composed 
several years before the crime was supposed to have been com¬ 
mitted, and that the true objection was, not tliat the paper was 
unpublished, but that it had no reference to the treasonable 
practices charged in the indictment. The paper, produced in 
Watson’s case, was afterwards withdrawn by the Attorney- 
General, on account of some doubt expressed by the court, 
whether it had been clearly proved, that die paper in question 

was intended to have been used in furtherance of the common 
purpose. 

If an’^gent?"‘ statemait or representation of an agent in making an 

agreement, or in doing an act within the scope of his authority, 
is evidence against the principal himself, and equivalent ta 


(5) 2 Starkie, Hi. 
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his own acknowledgment (1): for what the agent says may be 
explanatoiy of the ^eement, or determine the quality of the 
act which it accompanies, and must therefore be as binding on 
the principal, as the act or agreement itself. To prove such a 
representation, the opposite party is not obliged to call the 
agent, but may establish it by other evidence. Thus, what 
an agent says at the time of a sale, which he is employed to 
make, is evidence as part of the transaction of selling; but 
the principal is not bound by a representation of the agent at 
another time. (2) 

In the case of Biggs v. Laurence (3), which was an action for 
goods sold and delivered, Mr. Justice Buller admitted a written 
paper, by which the defendant's agent acknowledged the re¬ 
ceipt of the goods, as evidence against the principal 2 ind on 
that evidence the plaintiff recovered. However, it was on one 
occasion stated by counsel in argument (4), that Lord Kenyon 
since that case had frequently ruled the contrary, witliout its 
ever having lieen questioned: and this statement seems to 
have lieen acquiescetl in by Lord Kenyon (5), who said, ‘‘that 
was not the point, iqjon which the case was afterwards argued 
or determined, on the motion for a new trial,” meaning the 
point, that such a rcceq>t could be admitted in evidence. It 
does not appear from tlic case of Biggs v. Laurence, whether 
the agent's acknowletlgment, of having received the goods, 
was made at the time of delivery, or on what other occasion: 
though, upon this fact, according to the cases above cited, 
particularly the case of Fairlic v. Hastings, in which tlie subject 
was fully discussed by the Master of the Rolls, the admissibility 
of such evidence may be found materially to depend. 

In one case indeed (6), Lord Kenyon C. J- is said to have 
refused to axlmit an agent’s letter as evidence of an agreement 

(1) Sec the juilgmcnt by the Mas- (.7) 7 T. R. 454. 

ter of the Rolls in Fairlic v. Hastings, (4) Buuennan v. Rodenius, 7 T. R. 
lOVes. 127. 665. 

(2) Helyar v. Hawke, 5 Esp. N. (.*)) Sec lo Vcs. 128 . 

P. C. 74. Peto V. Hague, 5 Esp. N. (6) Mucsters v. Abrahaui, 1 Esp. 

P. C- 175. Alexander v. Gibson, N. P. C. 575. 

2 555. Palethorp v. Furnish, 

:> Esp. N. r.r. 5)1. n. 


.» 
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against tlie principal, holding, that the agent himself ought to 
be examined. If the agreement,*’ said the Master of the 
Rolls (]), adverting to this case, was contained in the lettei^ 
1 should have thought it sufficient, to prove that the letter 
was written by the agent: but, if the letter was offered as 
proof of the contents of a pre-existing agreement, then it was 
properly rejected.” And the Court of Common Pleas lately 
decided, after much argument, in the cases of Kahl v. Jansen {2% 
* and Langhom v. Allnut (3), that tlie letters of an agent 
abroad to his principal, containing a narrative of the trans¬ 
action in which he had been employed, were not admissible 
in evidence against the principal, as the mere representation of 
the agent. The general rule on the subject was there fully re¬ 
cognised and confirmed. When it is proved,” said the 
Chief Justice, ** that A. is agent of B*, whatever A. does, or 
says, or writes, in the making of a contract as agent of B., 
is admissible, in evidence, because it is part of the contract, 
which he makes for B., and which tlierefbre binds him, but it 
is not admissible as the agent’s account of what passes.” (4) 
Such declarations arc admitted in evidence, not for the pur¬ 
pose of establishing the truth of the fact stated, but as repre¬ 
sentations, by which the principal is as much bound as if he 
mode them himself, and which are equally binding, whether 
the fact stated be true or false* 

If one party refers anotlier, for information on a disputed 
fact, to a third person as authorised to answer for him (5), or 
employs an agent to make certain propositions respecting a 
transaction between himself and another (6), he is bound by what 
his agent says or does, within the sa>pe of his authority, as 
much as if it had been done or said by himself. Tlius, for 
example, in an action for goods sold and delivered, where it 
appeared at the trial, that in a conversation l)etween the plain¬ 
tiff and defendant, tlie former asserted that he had delivered 

(1) loVcs. 127. (5) Daniel v. Pitt, 1 Campb. 36C. 

(2) 4 Taunt. 565. T.loyd v. Willan, 1 Esp. N. P. C. 

(s) 4Tnimt. 511. am! Reyncr v. 178. 

Pearson, 4 Taunt. 66.7. S. P. (6) Gaitisfonl v. Grammar, 2 

(4) 4 Taunt, bio. Campb. o. 
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j 

ihe goods by one and the defendant replied, If C. will 
say, he did deliver the goods, I will pay for tliem,” the plain¬ 
tiff was allowed to give in evidence C/s answer respecting the 
xnatter referred to him. (1) In the case of Fabrigas v. Mostyn, 
a point arose, which may serve as another example to illustrate 
the rule here laid down. (2) There, a witness, who had been 
employed by the defendant, to convey certain proposals to the 
plaintiff, explained them to him by an interpreter, from whom 
also he received the answer: the questioi# was, whether the 
words of the interpreter could be given in evidence by the 
witness, as tlie answer of the plaintiff: or whether the inter¬ 
preter himself ought to l>e called, as the witness understooil 
neither tlie questions put to the plaintiff, nor the answer matle 
by him. But Mr. Justice Gould ruled that the evidence of 
tile witness was clearly admissible, and sufficient Here the 
interpreter was tlie accredited agent of the parties, acting 
witliin the scope of his autliority, and in the execution of his 
agency. 

It must be rememliercd, that the cases, in wliich tlie declar¬ 
ations of an agent have been lulmitted against the principal, are 
exceptions to that general rule, which reejuires evidence to be 
given iqion oiith: and the exception is confinc<l to such sUite- 
ments, as are made by him, either at tlie time of his making 
an agreement about which lie is employed, or in acting within 
the scoj>e of his authority. “ Except in one or the other of 
these ways, said the Master of tlie Rolls in Fairlie v. 
Hastings (3), I do not see how they can l>e ^evidence iigainst 
the principaland tlierefore in that case, (where tlie fact, 
sought to lie establislietl, was, that a liond had liecn executed 
by the defendant to the jilainiiff, wdiicli the defendant had got 
jwsscssion of,) he refused to admit, as evidence of tliis fact, 
the declaration of the defendant’s agent, who had l>ccn em¬ 
ployed to keej) the bond for tlie plaintifTs benefit, and who, on 


(l) Danicll v. Pitt, 1 Campb. 
; 6 Esp. N. P.C. 74. S. C. Wil¬ 
liams V. Innes, 1 Cainpb. .764. Brock 


V. Kent, do. n. 366. Burt v. Pahner, 
3Esp. N. P. C. 145. 

(‘ 2 ) 11 St. Tr. 171. 

(7) 10 Ves 12S. 
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its being demanded by the plaintiff, informed him, that it 
had been delivered to the defendant. (1) The admission of 

an agent, (continued the Master of the Rolls,) cannot be asin- 
milated to the admission of the principal. A party is bound 
by his own admission, and is not permitted to contradict it. 
But it is impossible to say, a man is precluded from questioning 
or contradicting any thing, that any person may have asserted, 
as to his conduct or agreement, merely because that person 
has been an ageift. If any fact, material to the interest of 
either party, rests in the knowledge of an agent, the general 
rule is, that it ought to be proved by his testimony, not by 
his mere assertion.” 

The fact of the agency must be first established, before tlie 
declarations of a supposed agent can be received. For this 
purpose, the admissions of the principal are evidence against 
himself; or the fact may be proved directly by the agent. In 
tlie case of Johnson v. Ward (2), an action on a policy of in¬ 
surance, the affidavit of a person, stating that he subscribed 
the policy on behalf of tlic defendant, (which affidavit the 
defendant himself had previously used, on a motion to put off 
the trial,) was, under the particular circumstances, properly 
admitted as proof of the agency. The defendant, having used 
the affidavit for such a purpose, must be considered as having 
known and adopted its contents. But the single circumstance, 
that the affidavit purports U) have been made by a person as 
agent, would not be sufficient proof of his being invested with 
that authority. ^ 

If the action is brought upon a deed, or if a deed is given 
in evidence in support of the defendant’s plea, and the deed 
has been executed under a power of attorney, the power must 
be proved; as, where the defendant, in an action of replevin, 
made cognizance under A. B. for rent-arrear, and a lease exe¬ 
cuted by the wife of A. B., as attorney to her husband, was 

(1) Fairlie v. Hastings, 10 Ves. j 39.; Wilson v. Turner, i Taunt. 
128.; Young v. Wright, 1 Cainpb. 398. 

(2) 6 Esp. N. P. C. 48. 
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given in evidence^ Lord Kenyon held'5 that ahe could not 
be examined as to the leas^ until the power of attorney was 
produced. (1) 

A letter written by a clerk, whose business it is to write 
in the name of his employer, will have precisely the same 
effect, as if written by the principal himself. (2) Proof that a 
person has acted as agent in other instances, in which the 
. principal has recognised his acts, will be sufficient evidence of 
a general authority; as, where one had subscribed several 
policies, besides the one in question, in the defendant’s name, 
which had been afterwards recognised by him. (3) So, where 
the defendant’s son had in three or four instances signed bills 
of exchange for his father, this was held to be sufficient prma 
facie evidence, in an action upon a guarantee purporting to be 
in the father’s mune, of an authority to the son to sign the 
guarantee. (4) In the two last cital cases, it must be presumed, 
as a very sensible writer has observed (5), that the acts of the 
agent in such other instances, as were given in evidence for 
the purpose of shewing a general authority, were proved to have 
been recognised by tlie principal- Such previous proof appears 
to be indispensably necessary; and, therefore, in the case of 
Courteen v. Touse (6), where a witness proved that he had 
often seen the supposed agent sign |x>licies for tlie defend¬ 
ant, but had never seen any general power of attoniey for 
that purpose, and was not acquainted with any instance in 
which the defendant had paid a loss upon such a policy, 
Lord Ellenborough held, that this was not sufficient proof of 
agency. 


( 1 ) Johnson v. Mason, 1 £sp. N. take, and that the policy bad not 

P. C. 88. been made. 

(2) Harding v. Carter,Park, Ins. 4, (5) Neal v. Erving, J Esp. N. P. C. 

A letter from the defendant's clerk, 61. 

informing the plaintiff Otbt a policy (4) Watkins v. Vince, 2 Starkie, 
had been efibeted, was, in this case, 368. 

held to be good evidence of the exist- (5) Paley on Principal and Agent, 

ence of the policy; and the defen- 201. 

dant was not allowed to prove that (6) 1 Canipb. 43. n. 

tbc letter had been wntten by mis- 
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Proof by a vitnessi that he has acted for many years as the 
bailiff of A. B. for a certain manor, and during that time 
mode returns to mandates directed to A. B. os lord of the 
manor, will be sufficient evidence of his being bailiff though 
he may never have seen A. B.; and the foct of A. B. being 
lord of the manor will be proved by the sherifPs mandate to 
him as such, together with the bailifi'’s return. (1) 


Ailmission.hy 
party’s attor¬ 
ney. 


The attorney of one of the parties, who has made an ad¬ 
mission with intent to obviate the necessity of proving the fact, 
must be supposed to have an authority for that purpose, and 
his client will be bound by the admission (2); as, where he 
lias given a formal admission of the execution of a deed, or of 
the dishonour of a bill: but what tlie attoniey may liappen to 
state in the course of conversation is clearly not evidence in 
the cause. And propositions, made by an attorney on the 
part of his client, (whetlier before or after die commencement 
of a suit,) respecting a demand, which another person had 
against him, may be used as evidence against the client (3) 
These propositions, diougli they cannot be proved by the 
attorney, from a regard to the privilege of the client, yet, if 
proved by another witness, are received as the admission of an 
accredited agent; and proof, that they were made by the attorney 
on the record, will be sufficient to establish his agency. (4) 


Dcchiration The declarations and sUitements of an under-slieriff have 
bjj^under-shc- thought admissible in evidence against the sheriff, on the 
riff’s officer, ground of his lieing die sheriff’s general agent. (5) But a dis¬ 
tinction is to lie made lietween statements by an under sheriff, 
and statements by a liailiff or sheriff’s officer. The bailiff is 
not the high sheriff’s general deputy for all official pur|x)scs; 


(1) Tyler v, D. of Leeds, 2 Starkie, 
218. 

(2) Young V. Wright, l Campb. 
141. An admission,by the defendant’s 
attorney, of the liand-writing of a 
person attesting a deed, is an admis¬ 
sion of the execution by the defen *- 
ant; .Milwartl v. Temple, 1 Campb. 


57S. Goldie V. Shuttleworth,lCampb. 
70. 4 

(s) Gainsford v. Grammar, 
Campb. 9. 

(4) 8 . C., and sec Marshall y. 
Cliff, 4 Campb, 1.53. 

(5) Yabsicy v. Doble, 1 Ld. Raym. 
190. 7 Term. Rep. 1 17. 
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when a warrant is granted, he becomes the special officer of 
the sheriff. (1) The statements of a bailiff, therefore, are ad¬ 
missible as evidence against a sheriff, only so far as they form a 
part of the transaction, in which he represents the sherifi^ and 
for which the sheriff is responsible. (2) 

The statement by the sheriff’s offica* is not admissible, 
unless the relation between the pfficer and the sheriff, in the 
particular transaction, has been clearly proved by other in¬ 
dependent evidence. A copy of the warrant produced by the 
officer, under which he professed to act by the sheriff’s order, 
is not sufficient (S); nor is the Iwnd of indemnity, given by 
him, any proof of his acting under the authority of the sheriff 
on a particular occasion, for the bailiff is not his general 
officer; he gives a bond to execute such warrants as shall be 
directed to him; and when he receives a warrant directed to 
him, he l)ecomes the sheriff’s special officer. (3) 

The authority from the sheriff is best proved by the warrant 
itself^ usually kept in the custody of the officer; if he has 
returned it to the sheriff’s office, a notice to produce it should 
be regularly served, and secondary evidence of the warrant 
will then be admitted. Or, instcatl of proving the warrant, il' 
it can l)e shewn that the sheriff has recognised the bailiff, 
who executed the writ, as the officer, whom he had intrusted 
with the execution, such a recognition is evidence of the 
bailiff’s iicting under his iiuthority; as, w-here a paper was pro¬ 
duced from the sheriff’s office, containing as well an order to 
die officer to give the necessary instructions fbr making a 
return to the writ in question, as also his return, this was held 
to be a clear recognition by the sheriff of his having autho¬ 
rised the officer to execute the writ. (4) But to connect a 
sheriff witli the acts of a particular officer in the execution of a 
writ, it is not sufficient to prove that the officer’s name appears 
on the writ returned, though it should appear to be the practice 

(I) 7 T. R. 117, (,*3) Drake v. Sykes, 7 T. R. 113. 

('J) North V. Miles, I Ciunpb. 5sn. (-J) Jones v. Wood, Caniph- 
Bowshcr V. Cally, l (^unpb. 5i)I. Martin v. Bell, 1 Starkic, •11.''*. 
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in the sheriff’s office to indorse upon the writ the name of the 
officer, who executed the warrant. (1) 

An acknowledgment of a debt may be frequently implied 
from the conduct and demeanor of a person, no less than from 
an express admission; and tlie forbearance and non-interfer¬ 
ence of one partj, "ivith full knowledge of adverse acts done by 
another party, is a circumstance to shew his acquiescence. ( 2 ) 
An admission may sometimes be inferred from what has been 
said in the presence and hearing of a person without his op¬ 
posing or contradicting. 

The force and effect of an julmission must of course depend 
upon the circumstances, under which it has been mode. In 
many cases it will be evidence of the strongest kind, if clearly 
proved: in some, it amounts to little. A full and free ad¬ 
mission of a tlebt is, unless satisfactorily explained, conclusive 
against the party who makes it. 


Proof, that a defendant, in his examination before com¬ 
missioners of bankrupt, has proved his debt under tlie com¬ 
mission, is not evidence against him of such a {>etitioning 
creditor’s debt, as will support the commission; much less 
is it evidence against a co-{lefendant, in an .action by the 
assignees. (3) 13y proving a debt, the party at most only 

gives credit to the petitioning creditor and to the commis¬ 
sioners, that the former has not sued out the commission, 
nor the latter declared the party bankrupt, without proper 
grounds. The creditors have not the means of knowing the 
evidence, on which the party was declared bankrupt; and it 
would not be reasonable, that by proving their debts they 

(1) Jones v.Wood, 5 Campb. 2S9. 218. Doe dem. Sheppard v. Allen, 

Martin V. Bell, 1 Starkie, 415. Hill 3 Taunt. 78. v. Christie, 

V. Sheriff of Middlesex, 7 Taunt. 8. 1 Esp. N. P. C. 341., cit. 16 East, 
1 Holt, N. F.C. 217. S. C. Morgan 193. and stated in another part of 
v.Brydges, 2 Starkie,314. SeeBlatch this treatise. Doe d. Winkley v. Pye, 
V- Archer, Cowp. 65., M‘Neil v. Per- 1 Esp. N. P. C. 364. Rankin v. Hor- 
chard, 1 Esp. N. P. C. 263. ncr, cited post. 

(2) See the following examples: (3) Rankin v. Horner and Lauday, 

Jarrett v. Leonard, 2 Muule & Sclw. lo* East, 191. 

265. Morris V. Burdett, l Campb. 
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should be put to the dilemma of being barred by a certificate, 
or of being understood to have admitted, that every act 
necessary to support the commission really existed, when they 
had not the means of judging, whether such acts did or did 
not exist (1) 

An admission by the defendant, that he owes a certain 
sum of money to the plaintiff, is strong evidence against him, 
in an action to recover the debt, but it will not be conclusive: 
the defendant, if he can, may prove the fact of payment, or 
shew a receipt, or give other evidence to repel the presumption 
arising from his acknowledgment. A receipt for money is not 
conclusive against the person, who has signed it; but he may 
shew, if he can, that the money hiis not been received. (2) A bill 
delivered by an attorney to his client, for business done during 
a certain period, is istrong presumptive evidence against any 
additional item within the same period; but the bill is not like 
a deed to operate as an estoppel, and the party will be at 
liberty to prove the fact of his having transacted other business 
for tlie defendant. (3) 


A notice to quit at a certain time is prima facie evidence. Notice to quit, 
that the tenancy commenced at that period, if the notice was 
served personally on the tenant, and if he made no objection not objected 
to the time of quitting mentioned in the notice. (4) The cir- 
cumstonce of his not making such an objection has been 
considered os prima facie evidence of an admission and ac¬ 
quiescence. If, on the other hand, it should be made to appear, 
tliat at the time of«the service the tenant did not look at tlie 
notice so as to know its contents, such evidence would com¬ 
pletely repel the supposition of any acquiescence on tlie part 
of the tenant; for he cannot be supposed to admit a fact, of 
which he does not appear to have been informed. In the case 


(l) Rankin v. Horner and Lau- 
day, 16 East, 192. 

(3) Stratton v. Rastall, 2 T. R. 
366. 

(.7) Loveridgtt v. Botham, I Bos. 
& Pull. 49. 


(4) Doe dem. Clarges v. Forster, 
13 East, 405. Doc dem. Leicester v. 
Biggs, 3 Taunt. 109. Doe d. Baker 
V. Wooinbwell, 2 Campb. 559. Tho¬ 
mas d. Jones V. Thomas, do. 647. 
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of Thomas dem. Jones v. Thomasy the Court of Kingfs Bench 
said, “ whether the personal service, and silence of the tenant 
in {X)ssession, amount to an admission must depend upon cir¬ 
cumstances, If he cannot read, or does not read the notice in 
the presence of tlie person who serves it upon him, it must go 
for nothing. In the present case, we must suppose, that the de- 
femlant read the nc tice and understood its contents, and that the 
person, who served it, stayed so long, that the defendant might 
have objected to it in his presence, but made no objection. 
These circumstances, we think, amount to prima fecie evidence 
of the commencement of the tenancy.” 


Offer by way 
of contpro- 
mise. 


An offer to })ay money by way of compromise, and to get 
rid of an action, is not evidence of a del)t (1): in such cases 
the point to be considereil is, what the view and intention of 
the party was in making the offer, whether to buy peace, or from 
a conviction of the justice of the demand against him. “ ITius 
if A sue B for lOOL, and B offer to pay him 20l., it shall not 
be received in evidence; for this neither admits nor ascertains 
any debt, and is no more than saying he would give 20l. to 
get rid of the action. But if an account consists of ten arti¬ 
cles, and B. admits tliat a particular one is due, it is good evi¬ 
dence for so much.” (2) Admissions of particular articles 
before an arbitrator are also evidence under the same limitation, 
that is, when they are made, not with a view to a compromise, 
but while the parties are contesting their riglits. (3) 


A distinction, however, is to be made, between an admis¬ 
sion of some fact connected with the merits of the cause, 
and an admission of an indifferent fact, as of the hand¬ 
writing of a party. Thus, on the trial of an action, which 
had l>een once withdrawn under a treaty between the parties. 
Lord Kenyon allowed proof of the defendant’s having admitted 
his acceptance on a bill of exchange, though the admission 


(1) Bui!. N. P. [23fi.) Gregory v, 
Howard, S Esp. N. P. C. II5. 

(2) Bull. N.R [2.5fi.| 

(3) Bull. N. P. lb. I P. Wins. 
497. Slack V, Uuchaiuui, Peake, N. 


P. C. 5. Admissions by a party be¬ 
fore an arbitrator may be proved by 
the arbitrator, Gregory v. Howard, 
3 Esp. N. P. C. 113. 
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had been made during the treaty (1); he admitted^ that any 
admission by the party» respecting the subject matter of the 
action, pending a treaty on the fiuth of which it was made, 
could not be received to his prejudice; but added, that such 
a fiict as that of the party’s handwriting, not being connected 
with the merits of the cause, and capable of being easily proved, 
stood on different grounds, and that an admission of this fact 
might be received. 

It is scarcdy necessary to observe, that the whole of an Whole of ad- 
admission must be taken togetlier, in order to shew dis- 
tinctly the fall meaning and sense of the party. Thus, if 
a person, in making an admission against his owii interest, 
refers to a written paper, without which the admission is not 
complete, the contents of the paper ought to be shewn, before 
the statement can be used as evidence against the party. (2) 

Or, if a person says, “ that he did owe a debt, but that he had 
(mid it,” such an admission will not be received as evidence 
to prove the debt, without being also evidence of die pay¬ 
ment (3) What he has said in his own favour may perhaps 
weigh very little with the jury, while his admission agmnst 
himself may be conclusive; however it is reasonable, that if 
any part of his statement is admitted in evidence, tlie whole 
should be admitted. (4) 


Sect. V. 

Of the Admissibility of the Cojifession of a Prisoner against 

himself. 


Since an admission is evidence against a party in civil suits, Voluntary 
with much stronger reason is the voluntary confession of a confession. 


( 1 ) Waldridge v. Kennison, 1 Csp. 4 Esp. N. P. C. 212. Handle v. Black- 

N.P.C. 143. burn, 5 Taunt. 245. 

( 2 ) See Jacob v. Lindsay, 1 East, (3) Anonym, case, cited 12 Vtn. 
462. Smith,V. Young, i Gampb.43J). Abr. (A. b. 25.) 

Lord Barrymore v, Taylor, 1 Esp, (4) See also Green v. Dunn, S 
N.P.C. 525. Collet V. Ld. Keith, Campb. 215. Smith v. Young, 
• 1 Campb. 459. 



112 Of Confessions by Prisoners. [Ch. 5. 

prisoner evidence against him on a criminal prosecution: for 
it is. not to be conceived, that a man would be induced to 
make a free confession of guilt, so contrary to the feelings and 
principles of human nature if die focts confessed were not 
true. 

The general rule on this sulject was very folly considered 
in a judgment delivered by Mr. Justice Grose, on a case re¬ 
served for the opinion of tlie twelve judges (1); and it seems 
to be now clearly established, tliat a free and voluntary con¬ 
fession by a person accused of an offence, whedier made before 
his apprehension or after, whether on a judicial examination or 
after commitment, whether reduced into writing or not, in 
short, that any voluntary confession, made by a prisoner to 
any person at any time or place, is strong evidence against him; 
and, if satisfectorily proved, sufficient to convict without any 
corroborating circumstance. (2) The confession, however, 
must be voluntary, not obtained by improper influence, 
nor drawn from the prisoner by means of a threat or pro¬ 
mise ; for however slight the promise or threat may have been, 
a confession, so obtained, cannot be received in evidence (3), 
on account of the uncertainty and doubt, whether it was not 
made ratlier from a motive of fear or of interest than from a 
sense of guilt 

% 

Voluntary confessions before magistrates have been in some 
cases objected to, on account of some promise of fovour having 
been made to the prisoner before he was taken into the presence 
of the magistrate. In a case of tins kind, mentioned by Mr. 
£ast (4), where hopes of favour hod been given, and theprisonei' 
refused before the magistrate to confess except upon conditions, 

(1) Lambe’s case; 2 Leach, Cr. C. 299: 2 East, P. C. 568. A confes- 

€25, Hawk. P.C. b. 2. c. 46, s. 32. sion made by the prisoner, on rcceiv- 
Thomas's case, 2 Leach, 728. ing a promise to admit him a witness 

(2) Wheeling's case, cor. Ld. Ken- for the crown, is clearly not admls- 
yon C. J. 1 Leach, Cr. C. 349 , n. (a)L siblc. 2 Leach, 636 . note in Lembe's 

(s) Thompson's case, 1 Leach, Cr. cose, 

C. 327. Cass's cose, n. (a), ib. 328. (4) 2 East, P, C. 658. 

Warwickshall*8 case, 1 Leach, Cr. C. 
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Mr. Justice Buller observed, that there must be very strong 
evidence of an explicit warning by the magistrate not to rely 
on any expected favour on that account, and it ought most 
clearly to appear, that the prisoner thoroughly understood such 
warning, before his subsequent confession could be ^ven in 
evidence. In another case, tried before Mr. Justice Bayley (1), 
where it appeared that the prisoner, on being taken into custody, 
had been told by a person who eame to assist the constable, 
that it woxdd be better for him to confess, but that, on his being 
examined before the committing magistrate on the following 
day, he was frequ^tly cautioned by the magistrate to say 
nothing against himself, a confession under these circumstances 
before the magistrate was held to be clearly admissible. In a 
third case, which may be mentioned on this subject (2), where 
the counsel for die prisoner objected to the admissibility 
of a confession made before the committing magistrate, 
and offered to prove, that the wife of the constable had 
told the prisoner, some days before the commitment, that 
it would be better for him to confess, Mr. Baron Wood over¬ 
ruled the objection, and admitted the confession. The effect 
of an antecedent promise of favour, in rendering a confession 
beforeamagistrate inadmissible, must depend upon the nature of 
the promise,the time and circumstances inwhich it wasmade, and 
on the situation of the person from whom the promise came. 

A promise held out by the prosecutor, recently before Uie ex¬ 
amination, or by the constable who had the prisoner in custody, 
may be supposed to have great influence. On tlie other hand, 
a promise made some time before, by some indifferent person, 
who interfered officiously without any kind of authority, and 
promised without the means of performance, can scarcely be 
deemed sufficient to produce any effect, even on the weakest 
mind, us on inducement to confess. 

In Lambe’s case (3), before mentioned, the question for the Examination 
opinion of the judges was, whether a written examination, 

(1) R. v. Lingate, Derby Lent Ass. (3) 2 Leach, Cr.C. 625. Thomas’s 

1815. case, ib. 727. S.P. 

(2) R. V. Hardwick, Nottingliam 

Lent Aas. 1811. 
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taken by a committing nicigistrate) and containing a confession, 
which tile prisoner, on hearing it reatl over to him, ailmitted 
to be true, but refused to sign, ought to have been received in 
evidence, as it was not signed eidier by the magistrate or by 
the prisoner; and a majority of the judges held, that such a 
confession would have been evidence at common law, and 
that it is not rendered inadmissible by any provision in the 
statutes of Philip and Mary respecting examinations and in- 
'formations before justices of the peace. If a prisoner’s con- 
lession, even when not reduced into writing, be evidence 
against him, a fortiori it must be admissible, when taken 
dow'ii in writing; lor, the fact confessed, being thus rendered 
less doubtful, is of course entitled to greater credit; and it 
would be absurd to say, that an instrument is invalidated by 
a circumstance, which gives it additional strength and authen*- 
ticity. (1) 

Parol Pvi- Parol evidence of the prisoner’s statement before the magis- 

(lencc of con- ought not to be received, until it is clearly shewn not to 

Icssion before ® ... ^ 

Magistrates, have been reduced into writing (2); for tlie sUitute of Philip 

and Mary, after directing the magistrate to take the examin¬ 
ation of the prisoner, as well as of tliose who bring him, ex¬ 
pressly enjoins him to put it in writing. Aiul the propriety of 
connnitting the examination to writing, instead of leaving it to 
the ill-recording memory of surrounding witnesses, cannot be 
too strongly impressed on all who are entrusted widi such 
judicial powers. 

Exaiwination, informations against the prisoner before a magistrate 

without oath, are to be taken on oath; tlie account given by the prisoner 

ought to be taken without oath. (3) If the prisoner has been 
sworn, his statement cannot be received; and if the written 
deposition of a prisoner purports to have been taken on oath, 
evidence is not admissible for the purpose of shewing, that in 

(1) See Mr. J. Grose’s judgmc it ( 3 ) Bull. N. P. 242. Hawk. P. C. 
in Lt.tibc’s case, S? Leach, Cr. C» 629. b. 2. c. 46. s. 37. Kelyng, 2. 

( 2 ) Jacob’s case, I Leach,Cr.C. 348. 

Fearshirc’s cabc, ib. 240. 
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point of fact he was not sworn. (1) A prisoner^ when taken 
on suspicion before a magistrate, is to be allowed to speak 
voluntarily, and give his free account; and he ought not to 
be examined or questioned by the magistrate like a common 
witness; in one case, where he was so examined, his account 
was held hot to be admissible, though nothing like a threat or 
promise had been used. (2) 

Whenever a confession is given in evidence, the whole of WhoIcorrAn- 
whathas been confessed must be taken together (3): but if 
only the material parts of the confessions are taken down in 
writing, and they are afterwards read over in the presence ol' 
the prisoner, and admitted by him to be true, that admission 
will make tliem evidence. (4) The statute of Philip and Mary 
requires the Justice to take the examination, or so 7nuch thereof 
as is material. 


The confession of a prisoner is not to be taken in parts, but 
the whole together; tliat what is given in evidence may In* 
ii^itlier more nor less than the prisoner intended. If the con¬ 
fession is not in writing, Uie whole of what the prisoner said 
must be fully stated, although it may happen, that some part oi ' 
it concerns other prisoners who are tried on the same indictment: 
in such a case it is not possible to make any selection; for, un¬ 
til the evidence has been heard, it cannot be known what it is, 
or to whom it relates; and all that can be done is to direct tlie 
jury not to take into their consideration such parts as affect the 
other prisoners. But a distinction might perhaps be made in 
this respect, in case the confession has been reduced into 
writing, if that part whicli relates to the other prisoners is 


( 1 ) R. V. Smith and Homage, 
1 l^arkie, 342, hy Lc Blanc J. 

(2) R. V. Wilson, 1 Holt, 597. by 
Lord C. B. Richards. In the case of 
R, V. Merceron, befoi'c Abbott J. 
3 Starkic, 366. a statement by the de¬ 
fendant before a Committee of the 
House of Commons was offered in 
evidence; the objection was, that the 
statement had t)ccn made under a 
compulsory process, and under the 

1 


pain of incurring punishment as for 
a contempt, and could not therefore 
be considered voluntary; but the ob¬ 
jection was overruled, and the evi¬ 
dence received. 

(.3) Hawk. ib. s. 43. R. v. Paine, 
5 Mod. 165. 

(,4) Lambe*s case, 2 Leach, Cr, C. 
265. Milward v. Forl)es, 4 Esp. N. 
P. C. I7I. R. V. Smith, I Holt, 
N. P. C.614. 

2 
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capable of being separated and detacheil from the rest, and can 
be omitted without affecting in any degree the prisoner's nar¬ 
rative against himself. 


Confession 
evidence only 
against the 
prisoner. 


The confession is evidence only against tlie person confess¬ 
ing, not against others, although they are proved to be his 
accom})lices. It was resolved by all the judges in the case of 
Tong and others (1), on an indictment for high treiison, that 
a confession by one of the prisoners was evidence only against 
the party himself who made the confession, and could not be 
made use of as evidence against any otliers, whom on his exa¬ 
mination he confessed to be in the treason. 


Discoveries in It has been determined by the opinion of all the judges, 
ofconlbs^ons although confessions, improperly obtained, are not admis¬ 

sible, yet that any facts, which have been brought to light in 
consequence of such confessions, may be properly received in 
evidence. Thus, where a prisoner was charged, as accessary 
after the fact, with having received property knowing it to be 
stolen, proof was admitted of the property being found con¬ 
cealed in the prisoner's lodgings, although the knowledge of 
that fact had been gained from an inadmissible confession. (2) 
Some indeed have thought, that the circumstance of tlic fact 
being known in consequence of information received from the 
prisoner, ought not to be shewn at the trial. But a diflerent 
practice appeiirs to be established by later authorities; and, on 
a prosecution for receiving stolen goods, evidence has been 
admitted, that the prisoner described the place where the 
goods were concealed, and that afterwards they had been 
found there; but that )nirt of the confession, in which he 
acknowledged that he himself had concealed them, was re¬ 
jected, as it was improperly drawn from him. (3) There is 
good reason for this distinction; for, what the prisoner has 
said respecting the concealment of the property is ascertained 

(1) Kelyng, 18,, res. 5. Gilb. Ev. 301. Lockhart’s case, ib. 430. 2 East, 

124. P. C. G58. S.c. 

( 2 ) Warwickshall’s case, 1 Leach, (3) Grant’s case, and Hodge’s case. 

Cut. 300. Mojey’s case, ib. n. (a), 2, East,P. C. 658. 1 Lcacb, Cr. C. 

301, n. (of), S, C. 
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to be true by the fact of the subsequent discovery, but the 
other part of the confession, in wliich he charges himself with 
having concealed it, may have been made untruly and entirely 
under the influence of the threat or promise. 

There has been some difference of opinion, respecting the 
sufficiency of this kind of evidence in trials for high treason. 
The stat. of the 7th W. 3. c. 3. s. 2. enacts, that no person 
shall be indicted, tried, or attainted, for high treason or mis¬ 
prision of high treason, but upon the oaths and testimony of 
two witnesses, either both of them to the same overt act, or 
one of them to one, and the other of them to another overt 
act of the same treason, unless the party indicted and arraigned 
shall willingly without violence in open court confess the same.” 
Mr. Justice Foster seems to have been of opinion (1), that the 
legislature intended by this section to require two witnesses to 
the overt acts in all cases, except where the prisoner confessed 
the treason upon his arraignment in open court, and that to 
warrant a conviction there must be proof of the overt acts upon 
oath, not merely proof of the confession of the overt acts. 
‘‘ But,” he adds (2), perhaps it may now be too late to con¬ 
trovert the authority of the opinion in 1716, in Francia’s case, 
warranted as it hath been by later precedents.” (3) The rule 
is now clearly settled. All the judges, on a conference prepa¬ 
ratory to the trial of Francia (4*), held, that a confession of the 
overt acts, if proved by two witnesses, is proper evidence to 
be left to <a jury. The same construction of the statute was 
adopted in Greg’s case (5), by six judges against two: in Ber¬ 
wick’s case (6), by Ld. C. J. Willes and Sir Thomas Abney 
against the opinion of Mr. Justice Foster; and by the judges 
in the commission, on the trial of the rebels in 174-6. (7) 

If the overt act of high treason, alleged in the indictment, 

(!) See Post. Disc. 2.52, 240, 24.T. Burnet’s MS. I East,P. C. 133, Ke- 
Willis’s case, ib, 242. 8 St. Tr, 254, lyng, 18. 

255, S. C, Smith’s case, Post. 240, (5) Greg’s case, I East, P. C. 134. 

243. (6) Post. Disc. 10 . 

(2) Post, Disc. 243. ( 7 ) Fost.Disc.p. ll.n.(f). 1 East, 

( 3 ) See Post. Disc. II. n. P. C. 134. 

(4) Prancia’s case, 1716'. Mr. J. 

1 3 
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is the assassination of the king, or any direct attempt against 
his life or his person, it is plain from the provision of the stat. 
39 & 40 G. 3. c. 93. (which enacts, that in such cases the pri¬ 
soner shall be tried according to the same order of trial and 
upon tlie like evidence, as if he stootl charged with murder,) 
that a confession proved by a single witness will be sufficient 
to convict the prisoner, ^nd the overt acts themselves may 
be proved by a single witness.(l) In these cases, the rule of 
tlie common Law is restored. 

In all cases of high treason, when tlie prisoner’s confession 
is offered in evidence as confirmatory of the testimony of the 
Avitnesses, it is clearly admissible, though proved by a single 
witness.(2) And witli regard to all facts merely collateral, 
which do not conduce to the proof of the overt acts, it may 
be laid down as a general rule, that wliatever was evidence of 
them at common law is still good evidence under die statute 
of William.(3). A confession, therefore, of such collateral 
facts is still admissible in evidence, though proved by a single 
witness. 

From the above-cited cases, it appears now to be an esta¬ 
blished rule, that a full and volimtary confession by tlie pri¬ 
soner of the overt acts charged against him, if proved by two 
witnesses, is of itself sufficient evidence to warrant a convic¬ 
tion. And, altliough Mr. Justice Foster suggests (4), that 
“ llie rule, for admitting a confession against the prisoner, 
ought not to extend further than to a confession made during 
the solemnity of an examination before a magistrate, or before 
some person having authority to take it, when the party may 
be presumed to be properly upon his guard and apprised of 
its danger,” no distinction of tliis kind is to be found in the 
authorities before mentioned. On the contrary, in Francia’s 
case the judges resolved, that the confession would be evidence, 
whether made before a magistrate, or in the course of convers- 

(1) Sccinfrr*,ch. 7. sect. I. (5) Fost. Disc.iJ4i?. 

(3) \i^illi&’.s case, H St.Tr. 25't. aiul f!) FoM. Disc. 2io, 4 BJac. Com. 
6CC CrossficLFs cahc. 20. HowcllV .75o'. 

Coll. St. Tr. .'Jfi, 57. 
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ation. (1) And there appears to be no solid ground for sucli 
a distinction; as confessions are admissible in trials for high 
treason, precisely on tlie same principle, which made them 
evidence at common law. The observations of Mr, Justice 
Foster relate to tlie effect rattier than to the admissibility of 
this sort of evidence, and are equally applicable to confessions 
in any other criminal case. ‘‘ Hasty confessions, he says (2), 
made to persons having no authority to examine, are the weak¬ 
est and most suspicious of all evidence. Proof may be too 
easily procured : words are often mis-reported (whether through 
ignorance, inattention, or malice — it matteretli not to the de¬ 
fendant— lie is equally affected in either case): they are 
extremely liable to misconstruction : and withal, this evidence 
is not, in tlic ordinary course of things, to be disproved by that 
sort of negative evidence, by whicli the proof of plain facts may 
be and often is confronted.” 

Skct. VI. 

Of the Compcloia/ of Ihv Parip injiireif ns Witness in 

Criminal Pros^emtiom^ 

It is a general rule, that in criminal prosecutions the in¬ 
jured party may be a witness; although on tlie conviction of 
the ju'isouer he will in many cases be entitled to a reward.* 

(l) SecBurnctJ. MS. cited 1 East, (sJ) Post.Disc- 2'IJ. 

P. C. 115,, and Kclyng, 19. 

* A note was inserted in the former editions of this work, mentioning 
the several acts of parliament which contain provisions respecting the grant¬ 
ing of certificates or pecuniary rewards on the conviction of offenders. 
Many of these provisions have been .repealed by the statute 58 G. 3 . c. 70. 
This statute recites, as a fact found by experience, that the rewards which 
have been given, have not produced tlie eflect intended in checking crimes, 
and that the hope or expectation of obtaining such rewards has instigated evil- 
disposed persons to conspire to entrap the unwary and ignorant into the 
coinmissiou of offences, for which they have afterwards been apprehended 
and prosecuted to conviction by such conspirators; whereby encouragement 
lias not only been given to the commission of such offences, but the laws of 
God and man (lavc been violently transgressed, Tlie statute, therefore, re¬ 
peals all provisions of this kind in the following acts of parliament: st* 

1 4 
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It is the constant practice, on an indictment for robbeiy, to 
admit the evidence of the person who has been robbed; and 
it is not a sufficient objection, that he will be entitled to the 
restitution of his property, on the conviction of the offender- 
The same evidence is admitted in prosecutions for a cheat (l), 
or for peijury (2); and, in the case of peijury, it is not mate¬ 
rial, wliether he has, or has not, satisfied the judgment in the 
suit, in which the peijury was committed. It was, indeed, at 
one time thought an indispensable requisite to shew the judg¬ 
ment satisfied (3); on the supposition, that, in case of his 
procuring a conviction, he might use it for the purpose of ob¬ 
taining relief in equity against the judgment. But as it is 
now an established rule, that a court of equity will not grant 
relief on a conviction, which proceeds on the evidence of the 
prosecutor (4), there can be no objection to his being atlmitted 
a witness. And in other cases, the party aggrieved will be 
allowed to give evidence on a criminal prosecution, as he can¬ 
not afterwards avail himself of the record of conviction in any 
future suit, in order to prove the criminal act. (5) For tliis 
reason, it is conceived, on an indictment for perjury, the party 
injured may be a witness, whether the prosecution is by the 
common law, or founded on the stat. 5 Eliz. c. 9., which gives 
him half the forfeiture incurred; for, if, in an action to recover 

(1) Parris’s case, I Vent. 49 . 2 Sid. (s) R. v. Eden, I Esp. N. P. C, 97. 
431. S. C. R. V. Macartney, 1 Salk. R. v. Dalby, Peake, N. P. C. 12. 

286. (4) Rartlet v. Pickcrsgill, cited in 

(2) R. V. Broughton, 2 Stra. 1230. Abraham v. Bunn, 4 Burr, 2255. by 
R. V. Boston, 4 East, 581., R.v. Ellis, Lord Mansfield C. J., and in R. v. 
2 Str. 1104., R.v. Nunez, 2 Str., Boston, 4 East, 577. by Lord Ellcn- 
1042., R. V. Whiting, 1 Salk. 283. borough. 

contra. But Lord Mansfield, in Abra- (5) Bartlct v. Pickersgill, 4 East, 
ham q. t. V. Bunn, 4 Burr. 225.'i. cites 577. n. (A), R. v. Boston, 4 East,581. 
the case of R. v. Broughton as over- Smith v. Hunimcns, 1 ('anipb. 9. Ha¬ 
ruling the three last-jncntioncd cases. thaway v. Barrow, 1 Campb. 151. 

Burdon v. Browning, 1 Taunt. 520. 

4 W. & M. c. 8. S.2.; st,6,7W.3. c.l7. S.9.; st. 5 Ann. c. 31. s. 1.; 
St. 14 G. 2. c. 6. s. 2.; St. 15 G. 2. c.'^S. s. 7. The power of granting re¬ 
wards by St. 6 G. 1 . for apprehending and prosecuting to conviction pri¬ 
soners charged with taking rewards for helping to stolen goods without pro¬ 
secuting the felon, and by st, 9 G. 2. c. 35. s. 11, for apprehending and 
convicting smugglers who oppose custom-house and excise officers by force 
of arms, and by st. 9 G. 1. c. 22. s. 12 for apprehending and convicting 
for the offbnccs there mentioned, is still ttnrepcalcd. 
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his moiety, he would be precluded from the conviction 

in evidence, the objection against his competency seems to be 
removed. ^ 


An exception to this general rule has been made in the case 
of a prosecution for forgery, in which the party, by whom an 
instrument purports to be made, is not admitted to prove it 
forged, if he would either be liable to be sued upon the instru¬ 
ment (supposing it genuine), or be thereby deprived of a legal 
claim against another. (1) And it seems to be the prevailing 
opinion, that his incompetency is not confined to the single 
point of falsifying the hand-writing, but that he is equally in¬ 
competent to prove any other fact, which contributes to the 
proof of the forgery, or, in other words, any fact conducive to 
the general conclusion. This subject was much discussed in a 
late case (2), where, on a prosecution for forging a promissory 
note, (on whicli there was an endorsement in the prisoner’s 
hand-writing, that a year’s interest had been paid,) one 
of the points reserved was, whether the person, by whom 
the note purported to be made, ought to have been permitted 
to prove that he hatl never paid any interest on the note, as 
was pretended by the indorsement. This evidence was 
received on the trial, the fact of the forgery having been first 
proved; but, according to the report, it seems to have been 
generally understood that the majority of the judges consi¬ 
dered the evidence infulmis&ible.f When, however, the fact 

(l) Watts’s case, llartl, 551. 5 Salk 1 Leach, e.'JS. Crocker’s case, 2 New 
172. S. C. Khoiles’scase, 2 Str, 728. Rep. 87. 

1 Leach, Cr. C. 2f). S. C. Russell’s ( 2 ) Crocker’s case, Salish, Ass. 
case, 1 Leach, 10 . Caffy’s case, 1805, cor. Le Blanc J., 2 New Ren. 

2 East, P. C. 995. Taylor’s case, 87.90, R. v. Bunting, 2 East, P. C. 

996. 


* Ruled contra in an old case; Bacon’s case, 2 Roll. Abr. 6S7.; Bull. N.P. 
289. S. C. Gill). Ev. 111. C. 

f Lord Ellcnborough C. J., the Chief Baroh Macdonald, Mr. Justice 
Lawrence, and Mr. Justice Le Blanc, thought the witness admissible, be¬ 
cause it had been sufficiently proved before, that the note was not signed by 
him; and they thought him admissible to all points except that of the for¬ 
gery. Some of the other judges seemed to think, that to points perfectly 
collateral he would have been .'idinissiblc, but they considered the point, to 
which he was called, as contributing to prove the forgery. MS. 
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is merely' collateral, aiid does not in any way contribute to 
the proof of the forgery, as, where a witness is called to prove 
himself the person, whom the prisoner intended to person¬ 
ate or describe, in such a case his testimony has been ad¬ 
mitted. (1) 

If the witness would not incur any loss, nor be liable to a 
suit, whatever may he the result of the prosecution, his evidence 
ought to be received. Thus, on an indictment for forging a 
bank-note, in the name of a cashier of the bank of England 
“ for the governor and company,” the cashier, not being charge¬ 
able, may be a witness. (2) And on a prosecution for forging an 
acceptance to a bill of exchange, where the banker had paid tlie 
bill, but suspecting a forgery had not debited the person whose 
name was forged, this person was ailmitted to give evidence. (3) 
So, in Wells’s case (4), where the prisoner was tried for forg¬ 
ing a receipt, the person, whose name the receipt purported to 
bear, having before recovered the money from the prisoner, was 
admitted to prove the forgery. The payee of a bill of ex¬ 
change, who was employed to pay the produce in discharge of 
a debt owing from the drawer, but had not received the bill, 
is competent to prove tlie forgery of his name. (5) And the 
nmker of a note, which purports to be payable on demand at 
liis own place of residence or at a banker’s, hut has not been 
paid at either place, is competent to prove that he did not make 
it payable at the banker’s. (6) 

Reason of the Upon what principle, it may be asked, is a party, by whom 

an instrument purports to be made, incompetent to prove it 
forge<l? In Watt’s case (7), on an information for the for¬ 
gery of a deed purporting to be the revocation of a will, it was 


(1) Parr’s case. 2 Leach, Cr. C. 
487.491. 2 EastjP.C, 997. S. C. 

(2) Newlanil’s case, l Leach, Cr.C. 
350. 

(3) Usher’s case, l Leach, Cr, C. 
57. 

(4) Bull. N. P. 289. 2 East, P. C. 
1000. S.C. 


(5) Sponsonby’s case, 1 Leach,’Cr. 
C. 374. 

(6) Treble’s case, 2 Taunt. 328. 

(7) Watt’s case, 3 Salk. 172., more 
fully reported in Hardr. 331. Sec 
4 Burr. 2254., where Lord Mansiield 
says, that this and other cases of the 
same kind “ were not considered or 
looked into.” 
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«*uljudged by the barons of the exchequer, after a conference 
with the judges of the King’s Bench, that no legatee named 
in the will, nor any other perscm who is a loser by the deed, 
or who may receive any advantage from the verdict, can be 
a witness for the prosecution: and a distinction was made 
between the case of an indictment for a battery, (where, it 
was admitted, the person^beaten may be a witness, because he 
can reap no benefit by the verdict in another suit,) and the 
cases of forgeiy, peijury, or usury, in which, it was said, the 
party aggrieved may have an advantage by the verdict, and 
therefore shall not be received as a witness. It is, however, 
now an established rule, tliat on a prosecution for perjiuy (I) 
tlie party aggrieved is competent: and, that a person who 
has borrowed money on an usurious transaction, is also a 
competent witness for the plaintiff in an action for penalties 
against the lender (2); for he gjiins nothing by the event of 
the suit, nor can he give the juilgmerit in evidence in an 
action against him for the money lent. The case of forgery, 
therefore, stands by itself, and is considered an anomaly in the 
law of evidence. (3) 

The reason, assigned in Watt’s case, is, that the witness 
would receive a benefit from the verdict; and it has been sug¬ 
gested (4), that lie is interested to procure a conviction, on 
the ground that a conviction would have the effect of inducing 
a forfeiture, and thus defeat every legal claim or security, which 
the prisoner might have upon the instrument. On the otlier 
hand, it may be said, if the party, by whom the instrument pur¬ 
ports to be made, were julmitted a witness, he would not be al¬ 
lowed afterwards to produce the record of conviction in a civil 
suit for the purpose of proving the supposed forfeiture, because 
the parties in the action would not be the same as in die prose¬ 
cution, but principally, because the conviction must have pro- 


(1) See ante, p. 46. (3) See 4 East, 582. 

( 2 ) Abraham q. t. v.Bunn, 4 Burr. (4) 2 East, P. C. 994. 

2251. Smith V. Pniger, 7 T.ll. 60 . 

Sec ante, p. 49. 
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ceeded partly upon his own testimony. (1) And if he would 
be precluded from using the record of conviction against the 
prisoner, and might therefore be admitted to give evidence on 
the trial consistently with the general rule; still less reason 
is there for excluding him in those cases, where the instru¬ 
ment purports to be made for tlie benefit of a third person, 
or where it has since become a third person’s property, in 
citlier of which cases it would not be liable to forfeiture. 
With regard to any probable advantage, which the witness 
may be supposed to receive from a conviction, (whether by 
the practice of impounding forged instruments, or by the 
prisoner’s being disabled from giving evidence in any future 
suit, or from the great probability of his failing in an action 
in consequence of the discredit which a conviction must 
throw upon the instrument (2), these are circumstances, which 
a jury would be directed to consider as forming a strong 
bias on the witness’s mind, but which cannot render him 
incompetent. 


Si:cT. VIL 

{}/' certain Exceptions to the general Rule on the Subject 

of Interest. 

It has been before stated as a general rule, that all per¬ 
sons, who gam or lose directly by the event of a cause, are 
incompetent to give evidence. There are, however, several 
exceptions to this general rule: some, by act of parliament, 
as, where informers and the inhabitants of parishes or other 
districts are admitted; others, from necessity or a principle 
of i)ublic policy, as, where evidence is received from persons 
who are entitled to rewards on convictions, or from agents, 
factors, or servants. Objections on the ground of interest 
proceed upon the supposition of too great a bias in the mind 

of the witness, and on the public utility of rejecting [)artial 
* 

(l) See antCj p. 48., and part 2. (c) See 2 East, P. C. 994. 

ch. a, sect. >!7. 
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testimony. The presumption of bias may be taken off, by 
shewing that the witness has as great or greater interest tlie 
other way, or that he has given it up; and the presumption .of 
public utility may be answered, by shewing that it would be 
very inconvenient, under the particular circumstances, not to 
receive such testimony, (1) 

First, as to the evidence of informers; 

By tlie common law, informers, who are entitled under Informcn, 
penal statutes to part of a penalty, are not competent wit¬ 
nesses. (2) But by tlie particular provisions or policy of 
several acts of parliament they may be admitted. Where a 
statute can receive no execution, unless a party interested be 
a witness, there he must be allow'ed, says Ch. B. (iilbert; 
for the statute must not be rendered ineffectual by the im¬ 
possibility of proof (3) Thus, by stat. 2 G- 2. c. 24. s. 8. 
against bribery at elections, the legislature, in giving an in¬ 
demnity and discharge to any person offending against the 
act, who shall discover any other offender so that he may be 
committed, must also have intended, that he should be com¬ 
petent to give evidence at the trial; and, therefore, in an 
action for penalties he has been admitted. (4) So, in a pro¬ 
secution on stat. 21 G. 3. c. 37. against exporting machinery, 
the informer is competent. (5) So, on a prosecution for 
penalties under stat. 9 Ann. c. 14. s. 5., the loser of money at 
ciirds may prove his loss. (O') And, on a prosecution under 
stat. 23 G. 2, c. 13. s. 1. for seducing artificers to go out of 
tlie kingdom, the prosecutor is a competent witness, although 
entitled to a moiety of the penalty. (7) There is no express 


(1) By Lord Mansfield, l Burr. 
422. 

(2) R. V. Tilly, 1 Stra. .715, R. v. 
Stone, 2 Ld. llaym. 1545. R. v. 
Piercy, Andr. 18. R. v. Blancy, 
Andr. 240. 7 Burr. 147J. 4 East, 
181. 

(. 1 ) Gilb.Ev.lH. 


(4) Budi V. Railing, Say. 289. 
Mead V. Robinson, WilJcs, 425. Hc- 
ward, V. Shipley, 4 East, 182. 

(5) R. V. Teasdale, S Esp. N. P. 
C. 68. 

(6) R. V. Luckiip, Willcs, 425. (r) 

(7) R. V. Johnson, Willes, 425. 

II. (c). 
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provision in either of the three acts of parliament last-men¬ 
tioned, for admitting the evidence of the party interested. 
In the act of the 32 G. 3. c. 56. for preventing counterfeited 
certificates of servants’ characters, there is a clause to tliai 
effect (1); and a similar provision is made by the act which 
regulates hackney coaches, stat. S3 G. 3. c. 75. s. 17. 

^ Secondly, on an indictment against private persons or 
corporate bodies for not repairing a public bridge or the 
highway adjoining, the inhabitants of the county, town, 
riding, &c. in which the bridge is situated, are competent 
witnesses in support of the prosecution, by the 1st Ann. 
stat 1. c. 18. s. 13. Even before this statute, such evidence 
had been thought admissible from necessity. (2) 

In an action against a hundred by a party who has been 
robbed, tlie inhabitants of the hundred may be witnesses for 
the defendants, by stat 8 G- 2. c. 16. s. 15. Before this act 
passed, they were not competent, because any one of them 
would have been liable to pay the debt, in case of judgment 
against the hundred. (3) The party robbed, though clearly 
interested, is yet competent to prove tlie robbery and the ex¬ 
tent of his loss. (4) 

In all cases relative to tlie execution of the highway net, the 
surveyor of the parish or place is a competent witness, though 
part of his salary may arise from forfeitures and penalties 
inflicted under die act (5) And, on trials of offences against 
the same act, the inhabitants of tlie parish or place are also 
competent. (6) The inhabitants of a parish are not com)>etenl 
to give evidence for the defendants, on the trial of an indictment 
for not repairing a highway. (7) 

(1) Sect. 7. - (4) Sec ante, p. 72. 

(2) R. V. Carpenter, 2 Show. (5) Stat 13 G. 3. c. 78. s.SS. 

47,; and see 1 Venti*. 351. Gilb. (6) Sect. 77., and stat 30 G, 2. 

Ev. M3. c. 22. s. 14, 

(3) R. V. Carpenter, 2 Show. 4 *. ( 7 ) l Barn. & Aid. 06. 15 East, 

2 Hale, P. C.^ 280 . R. v. Kirdford, 474. 

2 East, 561. ' 
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0 

Wliere pecuniary penalties are directed to be applied to the 
use of tlie poor, or for the benefit and exoneration of the 
parish or odier place, the inhabitants are rendered competent 
witnesses on the trial of the offender, by stat 27 G. 3. c. 29,, 
provided the penalty, inflicted by the act of parliament, does 
not exceed twenty poun4/s. (1) 

It has been lately provided by stat 54 G. 3* c. 170. s. 9., 
that no inhabitant of any district, parish, &c., who is rated, or 
who is maintained by the rates, or who holds any ofiice in the 
district, shall be deemed on such account an incompetent wit¬ 
ness, for or against such district, parish, &c., in any matter 
relating to such rates, or relating to the boundary between 
such district and any adjoining district, or to any order of re¬ 
moval to or from such district, or to tlie settlement of any 
pauper in such district, or touching any bastards chargeable or 
likely to become chargeable to such district, or touching the 
recovery of any sum for the charges or maintenance of such 
bastard, or the election or appointment of any officer, or the 
allowance of tlie account of any officer of such district. 

Thirdly, persons entitled to rewards on the conviction of Persons en- 
offenders, whether the rewards are given by act of parliament, rewards! 
by proclamation, or by private persons, and persons entitled 
to the restitution of their property on the conviction of a 
thief (2), are competent to give evidence. (3) 

Freemen are sometimes admitted as witnesses irom neces- Freemen, 
sity, when they would otlierwise be objectionable. A Ciise of 
this kind is mentioned by Mr. Justice Buller. (4) “ The ques¬ 
tion being, whetlier the defendants had a right to be freemen^ 
an alderman was permitted to prove that they were not free¬ 
men, because none but aldermen were privy to the transaction 
of the cQrporation in making persons free; although it ap¬ 
peared, that there were commons belonging to die freemen.’* 

( 1 ) R. v. Davis 6 T. R. 177. 158. Ib. 55.5. 11 . Hawk. P. C. b. 2. 

( 2 ) By St. 21 H. 8. r. 11. c. 45. s. 155. 

(5) Rudd'ft case, Leach,Cr.C. 157, (4) R. v. Phipps and Archer, 

Bull. N. P. 389. 
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Agents, ser. Fourthly, it is the constant practice to admit agents to be 
vants, &c. i? f • . . , . , 

witnesses lor then’ principals, m order to prove contracts 

made by them on the part of the principal, although they may 
have an interest in supporting the contract; and this is al¬ 
lowed from necessity, or rather for the sake of trade and 
tlie common usage of business* Thus, a factor may prove a 
sale, though he is to receive a poundage on its amount (1), or 
what he has bargained for beyond a stated sum. (2) And 
every person, who makes a contract for another, is an agent 
within the meaning of this rule. (3) So, where the question 
was on the custom of a manor, whether a fine was due to the 
lord during his minority on the tenants’ admission, the steward 
of the manor was allowed to give evidence for the lord, tliough 
it was objected to him, that he would be entided to a fee on 
admission, which he would lose, if the tenant were not admit¬ 
ted. (4) But diough iigents and brokers are competent to 
prove a sale or contract, they ai’e not competent to prove the 
contract properly executed, in an action against die principal for 
their misconduct or negligence; thus in an action against the 
defendant, for purchasing goods of an inferior quality. Lord 
Ch. J. Gibbs rejected, as an incompetent witness, die bro¬ 
ker of the defendant, who was called to prove diat he had 
purchased goods of the best quality. (5) 

On the same principle of convenience, it is the common 
practice to admit servants, carriers, and agents, without a re¬ 
lease, to prove die payment or receipt of money, or die deli¬ 
very of goods on behalf of their master or principal, tliougli 
their evidence tend to discharge themselves. (6) Thus, if 
money has been over-paid by a servant, or paid by mistake, he 
is a competent witness, in an action to recover it back. (7) But 

(1) Dixon V. Cooper, j Wils. 4o. (6) By Holt C, J. in Theobald v. 

* / Tregott, 11 Mod. 262. Bull. N, P. 

(2) Benjamin v. Portcus, 2 H. BI. 289. 4 T. R. 589, S 90 . Matthews 
590. R.v. Phipps, Bull. N. P.289. V. Haydon, 2 Esp. N. P. C. 509 . 

(3) 2 H. Blac. 591. Spencer v. Golding, Peake, N. P. C. 

(4) Chempian v. Atkinson, 3 Kt*>. 129. Adams v. Davis, 3 Esp. N. P. 

90. Rep. temp. Hard. 360. C. 48 . 

(5) Gevers v. Mainwaring, i Holt, (7) Martin v. Howcl, 1 Stra. 647. 

139., and see ante, p. 54. Barker v. Macrae, .3 Canipb, 144. 
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where a person has entered into a contract for the purchase of 
goods in his own name, it has been held that he is not a com- 
pfetent witness, in an, action for goods sold and delivered, to 
prove that he purchased them as the agent for the defend¬ 
ants (1) If the agent is equally liable to either party, and in¬ 
different in point of interest, whichever way the verdict may 
be, he is clearly a competent witness on* tlie general prin¬ 
ciple. (2) 

The practice of mlmitllng servants without a release, to 
prove a delivery of goods, or the payment of money, and the 
like, is for public convenience, “ for the sake of trade and the 
common usage of business.” (3) This sufficiently explains the 
principle, and at the same time shews the restrictions, to 
which the practice is subject. Where the act of the servant 
has been out of the ordinary course of his employment, and a 
mere breach of duty, the principle does not apply: and it has 
therefore been ruled at Nisi Priiis, that in such a case the ser¬ 
vant is not a witness for his master without a release. Tims, 
in an action to recover back money, which had bec?i in¬ 
trusted to tlie plaintiff 's servant for a special purpose, and 
paid by the servant in illegal insurances, he was considered 
incompetent without a I’elease. (4) And in an action against 
the tieferulant tor the negligence of his servant, the servant 
is not competent to disprove the tact of his negligence (.G): 
for since the verdict might be given in evidence in an 
action by the defendant against the witness, as to the quan¬ 
tum of ilamages, the servant is directly interested to de¬ 
feat the action, and does not come within tlie exception 
above specified. But in an action of trespass, where tlie ques- 


{!) M*Braine v. Fortune, 3 Cunipb. 
.■517. 

( 2 ) See ante, p. 68 . 

( 3 ) Bull. N. P. 289. 

( 4 ) Corking v. Jarranl, 1 Campb. 
37. In Clarke v. Shee, Cowp. 199. 
which was a similar case, a: release 
was given; See anonymous case, 
I Salk. 289.; Bull. N. P. 39 . 289. 
S. C.; and anonymous case, Bull. 
•N. P. 290. These were actions hv 


a master to recover property em¬ 
bezzled by his servant, and the ser¬ 
vant was admitted a witness to prove 
delivery to the defendant; but it 
does not appear whether the plain¬ 
tiff gave a release. 

(5) Green v. New Riv. Company, 
4 T. R. .589. Bird v. Thompson, 
1 Esp. N, P. C. 339- Miller v. Fal¬ 
coner, 1 Canipb. 251. 6 Esp. N. P. 

C. 7.5. 
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tion is, on a plea of licence, whether the defendant has ex¬ 
ceeded what he had the plaintiff’s permission to do, the de¬ 
fendant's workmen, employed to do the work, are competent 
witnesses on his behalf; for thougli the plaintiff may have a 
verdict, yet. it does not follow that the workmen would be 
liable, and tlie verdict would certainly i>ot be evidence against 
them. (1) 


Sect. VIII. 


Of the means by v.hich the Competency of mi httei ested Witness 

may be restored. 


Thk last question that remains to be considered, on this 
part of our subject, relates to the regular mode of making the 
objection to the competency of a witness, and to tlie means of 
restoring his competency. 


Objection, 
how taken. 


The rule formerly was, that the objection ought to be 
made on the voire dire, and, if made after the extimination 
in chief, it would not have the effect of excluding the w'it- 
ness; though, even then, his incoinpetcncy miglit be shewn 
in another stage of the proceeding, for the purpose of im¬ 
peaching the witness’s credit. (2) But for the convenience 
of the court, and because the inconipetency may not at first 
be suspected, a greater latitude has been since allowed. And 
now, if it is discovered during any j)art of the trial that a 
witness is interested, his evidence will be struck out. (S) 


The party, against whom a witness is called, may examine 
him resj)ecting his interest on the voire dire, or may call 
another witness, and produce other evidence, in support of 


'1) Cuthbcrtv.Gostling,5Campb. (3) Turner v, Pearte, I T.R. 720 . 

Pcri^l V. Nicholson, 1 Wightwick, 
(2) Sec Ld. Lovat’sease, 9 St. Tr. 64. Howel v. Lock, 3 Campb. 14. 
646. 
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the objection. The old rule is said to have been(l), dmt, 
if the witness were examined by tlie opposite party as to tlie 
fact of the objection, and denied it upon his oath, the party 
would not be at liberty to call afterwards another witness to 
prove it, in order to repel him from giving evidence, unless 
the other side acquiesced. But the modern and more con¬ 
venient practice seems to be, that if the iact of interest is 
satisfactorily proved, the witness will be incompetent, though 
he may have ventured to deny it on the voire dire. And if 
the opposite party raise the objection of interest by inde¬ 
pendent evidence, and without putting a question to the wit¬ 
ness, then the party, who has called him, cannot be allowed 
to put a question to him in order to repel the objection. 

A witness may be examined, on the voire dire, as to the 
contents of a will or deed, or other written instrument, under 
wliich he is supposed to acquire an interest in the subject- 
matter.of the suit Tlie general rule, which requires a notice 
to be given for the production of an instrument, before a 
witness can be allowed to speak to its contents, does not 
apply to such a case; for the opposite party may possibly be 
ignorant of the existence of the instrument, and cannot be 
supposed to know, that a particular witness would be called 
on the other side. But if the witness himself produces tlie 
very instrument, on which the objection to his competency 
rests, the instrument ought to be read, as the best proof of the 
witness’s situation. (2) 

When the objection arises from a witness’s answer on 
the voire dire, it may be likewise removed on the voire dire. 
Thus, where, in an action brought by a cluirtered company, 
a witness for die plaintiffs admitted, on the voire dire, that he 
had been a freeman of the company, but added that he was 
then disfranchised, Lord Kenyon ruled, that it was not neces¬ 
sary to prove the disfranchisement by the regular entry in the 

( 1 ) By Lord Hardwickc, in Lord ( 2 ) Butlrr v. Cnrver, 8 Starkie. 
Lovat’s case, 9 St, Tr. 647. 434. 

K « 
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company’s books, and that the witness was competent. (1) And 
in a later case, on a question of settlement, where the point 
for the consideration of the Court of King’s Bench was, 
whether a witness prcxluced by tlie appellants could be exa¬ 
mined, after having admitted in his examination on the voire 
dire, that ho was the occupier of a cottage in the appellant 
township, but that he had never been charged with or paid 
any public rate or tax in that township, the court held, that 
there was no ground for objecting to his testimony, and that it 
w^as not necessary for the appellants to produce the rate, in 
order to negative the rating. (2) In another case, where a 
v'itness was objected to as next of kin, in an action by an ad¬ 
ministrator, but on re-examination answerixl, that he had 
released all his interest, this was held by Lord Ellenborough 
to remove the objection. (3) 

The objection, in tlie cases last cited, arose from the examin¬ 
ation on the voire dire, and was removed also on the voire dire. 
But when the party, who calls a witness, attempts to remove 
the objection by other independent proof, and not on the voire 
dire, he will then be subject to all the general rules of evi¬ 
dence ; and the best proof will be requisite, according to the 
nature of the ctise. Thus, if anotlier witness is called, to prove 
that tlie witness, supposed to he interested, has been released; 
lie cannot be allowed to speak of tlie contents of the release, 
but the release itself, if in existence, ought to be produced. (4-) 
The same rule lias been laid down by Lord Kenyon in anotlier 
nisi jirius case. (5) 

Competency Whatever interest a witness ma}' have had, if he is divested 
restored by ^ , , , , 

release. ul it by release or payment or any other means, when he is 

ready to be sworn, there is no objection to his competency. 

I’hus it is said to have been solemnly agi'ccd by tlie judges. 


(1) Butchers’ Company v. Jones, (3) Ingram v. Dude, Loiul. Sitt. 
1 Esp. N. P C. Ifiy. Botham v. after Mich. T. 1817. 

Swingler, Peake, \.P. C, 21 i?. i-Esp. (4) Corking v. Jarrard, 1 Caiiipb. 
N.P.C. 164. S.C. .'57. 

(2) It. V. Gbburn, IS East, 57 (5) Botham v.SwingIcr, lEsp. Iti-I. 
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that where a person had'a legacy given him and did release it, 
lie was a good witness to prove the will, (l)” * 

A general release of all actions and causes of action, for General re- 
any matter or thing which has happened down to the time of 
the release, will discharge the witness from all liability depend¬ 
ing upon the event of the existing suit. Such a release from a 
defendant, who had drawn a bill of exchange, to the witness, 
who accepted it, was held to have this effect (2); for, as Lord 
Ellenborough said in that case, the transaction was already 
past, which was to lay the foundation of future liability; and 
if the drawer should have a cause of action against the accep¬ 
tor, it would have reference back to the acceptance, and would 
be discliarged by the release. A similar point arose in the 
Ciise of Cartwright V. Williams (3), where the deftiiulant w^asthe 
acce])tor, and the witness w-^as one of the drawers, for whose 
accommodation the bill had been acccj)ted: there the witness 
was a bankrupt, and it was objected that a release from the 
assignees wtis necessary, in addition to the general release, 
since tiie defendant, as surely, might prove the debt under the 
commission of the witness, in case the plaintiff* should recover 
in this action; hut Lord Ellenborough held, and the Court of 
King’s Hench were afterwards of tlie same opinion, that the 
release in question, comprehending all future claims in conse- 

(l) Viii, Ab. tit. Evidence, H. ( 2 ) Scott v. Lifford, l Campb. 2 - 19 , 

11 . 5.3. cited by Ld. Mansfield, I Burr. (5) 2 Starkie, 342. 

123. 


* Lord Chancellor llurdwicke estublLhed the will of Lord Ailcsbury on 
similar proof, in the year 1748. (Seel Burr, 427.) And in VVyndhiun v. 
Chetwynd (1 Burr. 414.) where the subscribing witnesses were creditors of 
t!ic testator, as tlieir debts had been paid, they were admitted to prove the 
will. So ill Doe dem. Hindson v. Kersey, (4 Burn. Ec. Law, 97.) three of 
the judges were of opinion, that a subscribing witness was restored to his 
competency, if all his interest had been released or extinguished at the time 
of the ci'amimlion. Lee C. J., in Anstey v. Dowsing (2 Str. 1253.), and Ld. 
Camden, C. J., in Doc on the demise of Hindson v. Kersey, were of opi- 
nion, that, if a subscribing witness was interested at t/ie time of attestation^ 
nothing ex post facto could give effect to his attestation. In the former of 
these cases, Mr. Justice Dennison difffered from Lee C. J. on this poiri. 
(See 1 Burr. 427,428.) 

K 3 
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quence of any cause existing at the time of granting the release^ 
would extend to bar any claim of the defendant aa surety on 
the bill, this being an inchoate cause of action then existing. 

In an action against a minor who appears by his guardian, 
a release by the guardian will not be sufficient, the guardian 
not having any authority to release. (1) A release of a bond- 
debt by one of several obligees will operate as a release 
by all (2); and a release to one of several obligors will have 
the same effect as to all the others, whether the bond be 
joint, or joint and several. (3) 

On a trial for forgery, a release from the holder of a pro¬ 
missory note to the supposed drawer, in whose name it was 
forged, (there being no other name on the note, to whom the 
drawer could be liable,) made him a competent witness to 
prove tlie forgciy of his liand-writing. (4) But a witness, by 
whom a bill of exchange purports to be indorsed, is not 
rendered competent by a release from the person to wlioni the 
bill in question had been uttered, but who had not given 
value for it; for he has no interest in the bill, and the prisoner 
appearing to be the holder, a release from any other person 
would not be effectual. (5) 

To restore the competency of a bankrupt, (who, from being 
interested to increase the fund, cannot be admitted to prove 
property in himself, or a debt due to his estate,) (6), it must 
be shewn, that he has obtained his certificate, and given to the 
assignees a release of his share in the surplus and in the divi¬ 
dends. (7) If he gives a general release to his assignees, it is 
sufficient; as it discharges him from receiving any sum of 
money from the assignees. (8) But no release can make the 


(1) Fraser v. Marsh, 2 Starkic, 41. 

(2) B^ley V. Lloyd, 7 Mod. 250. 
h) 2 Roll Ab. 412, (G). 

(4^ Akchurat’s case, 1 Leach, Jr. 
C. 1 /8. Dr. Dodd’s case, ib. 184. 

(5) R. V. Young, Wore. Lent Ass. 
1805. MS. 


(6) See ante, p. 65. 

(7) Ewens v. Gold, Bull. N. P. 
43. 

(8) Nares v, Saxby, cited 2 T. R. 
497. 



Sect. 8.] of an interested Witness. 13^ 

bankrupt a witness to prove his own act of bankruptcy. (1) 

And, after a second bankruptcy, he cannot be a witness to in¬ 
crease the fund, even witli a certificate and release, unless he 
has paid fifteen shillings in the pound; for, in the event of his 
not making that payment under the second commission, his 
future effects are liable. (2) A creditor, who releases his 
debt to the assignees, is competent to prove the act of 
bankrujitcy, although the action is brought by the bank¬ 
rupt, who disputes the commission (3); and a release to the 
assignees alone is sufficient.(4‘) 

A residuary legatee is not rendered a competent witness, in Release from 

an action by an executor to recover a debt due to the teshitor, residuary. 

. . . . , ., . legatee, 

by relctising all claim to the debt in question; for if tlic plain¬ 
tiff fail in the suit, although he would not be liable for costs to 
the opposite side, he must pay costs to his own attorney. (5) 

The executor would be entitled to the allowance of these costs 
out of the estate, the action being broiiglit lw7ia Jidc; and 
thus, independently of the del)t to be recovered, the residue 
would be diininished. The witness, therefore, luis still an 
interest to supimrt the action, and can only be rendered com¬ 
petent, by releasing the residue, or by a release of the costs ol 
the action from the attoniey. 


When a witness is objected to as the member of a corpora- Member of 

tion, whose interests are in (luestion, his competency may be Corporation, 

I I 11* • V / 1 • i. *n i a* . 1 how rendered* 

restored iitlier by his resignation, (winch will be eirectual even competent. 

by jiarol, jirovidetl that it has been accepted, antj another per¬ 
son electetl in his place) (6), or by disfranchisement. The 
method of disfranchisement is said to l>e by an information in 
the nature of a quo warranto against the member, who tlien 
confesses the iiitbrmation, and upon tliat there is judgment 


( 1 ) Field V. Curtis, 2 Str, 829. See 
ante, p. 6*i. 

(2) By St, 5 G. 2. c. 30. 8 . 9. Ren¬ 
net V. Grecnwollers, Peake, N. P. 
C. 5, 

(3) Koopcs V. Chapman, Peake, 
N. P. C. 19, 

K 


(4) Ambrose v, Clcndon, Rep^ 
temp. Hard. 267. 

(5) Baker v. Tyrwhitt, 4 Campb. 
27. 

(6) R. V. Mayor, Ac. of Rip^n, 
2 Salk. 432. Com, Dig. tit. Fran^ 
chise, (F. 30.) 

4 
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of disfranchisement. (1) This judgment must be such us can¬ 
not be avoided: for, if it appears that the witness can avoid 
tile judgment for irregularity, (as he may, if he has never been 
summoned, and knew nothing of his disfranchisement,) he is 
not competent. (2) 


Release, when A release is in some cases unnecessary; and the witness 
unnecesaar}. interested will be admitted without a release. 


1. Offer to 
release. 


1. First, where the witness offers to surrciulcr or release 
his interest, and does all in his power to clear away every ob¬ 
jection to his testimony, but the other parly rel'uses to accept 
it, ill that case the evidence of the witness may be received, (ii) 
Or if the jiarty, on wliose side the witness is interested, makes 
an offer to remove all interest, and the witness refuses, that 
will not deprive the party of his testimony. In the case of 
Anstey v. Dowsing (4), indeed, Lee .1. expressed an opinion, 
that a legatee was not competent to prove the due execu¬ 
tion of the will, although payment of the legaey was tendered 
to him, which tciuler he refused. But the ground of this 
opinion was, that, even if lie had accepted tlie legacy, lie still, 
would liavc been incompetent, as having been interested at the 
time of attestation; a point, on which there has been some 
difference of opinion, but the greatest authorities are in sup¬ 
port of the contrary iiroposition, namely, that the payment of 
the legacy would restore the competency of the witness. (5) 


2. Interest 

acquired 

fraudulently. 


2. If a witness has acquired an interest in the subject-matter, 
for the mere purpose of depriving a party to the suit of the 
benefit of his testimony, tliis ought not to exclude him from 
giving evidence. It was ruled by I^ord Holt in the case 
of Barlow v. Vowel (6), tliat if a man be a witness of a wager, 
and afterwards bet himself, this shall not be a reason to except 


(1) The case of the Mayor, &c. of 
Colchester, 1 P. Wms. 595. n. 

(2) Brown v. Corp. of London, 
IJ Mol. 225. 

(3) Goodtitic deni. Fowler v. Wol¬ 
ford, 1 Doug. 139. 3 T. R. 35. 


(4) 2 Str. 1253. See ante, p. 133. 

(5) See ante, p. 133. 

(6) Skin. 5Hti. Sec Rcscous v. 
Williams, 3 Lev. 1.52. and Cowp. 
736. 
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against his being sworn to prove the wager. And from analogy 
to this case. Lord Kenyon and Mr. Justice Ashhurst were of 
opinion in the case of Bent v. Baker (1), (where, on the trial of 
an action on a policy of insurance, the broker had been called as 
witness for the defendant, but rejected, because he had under¬ 
written the policy after tlie defendant,) that, even if it were true 
in general, that one underwriter could not be a witness for 
another, yet the witness ought to have been admitted in that 
case, as the defendant had acquired an interest in his testimony 
before the witness had signed the policy. And they laid down 
as a general principle, dediicible from tlie case of Barlow v. 
Vowel, that, where a person makes liinisclf a party in interest 
after a plaintiff or defendant lias an interest in his testimony, 
he may not by this deprive the plaintiff’ or defendant of his 
testimony. However, it appears to be rather doubtful, whether 
this jiroposition is not expressed in too large and general terms, 
Wliether a witness is incompetent on account of interest, must 
depend rather on the nature of the interest, than upon the time 
of acquiring it. The question on the voire dire is, whether he 
is interested at the time of his exmnination. If he is directly 
interested at that lime, he is not a competent witness in general 
without a release, and it seems to be no answer to the objec¬ 
tion, to shew that he has become interested only since the com¬ 
mencement of the action, or since the time of his being ac¬ 
quainted with the fact, which he is called to prove. If, for 
example, the cjuestion is on a customary right of common, a 
witness will be incompetent, who admits upon the voire dire, 
that he is in the occupation of a messuage, and that he claims 
a similar right of common as annexed to his tenement; and it 
cannot be material, whether he has been in })ossession for a 
number t)f years, or had the tenement only just before the 
trial of the cause. In either case he appears to be equally in¬ 
competent ; yet in the latter it may be said, that he acquired 
his interest, after the party had become interested in his testi¬ 
mony. The case of Barlow v. Vowel must be considered as 
having been determined on the gi'ounti of fraud: the witness, 

})roposed to be examined, was the original witness of the 

> 

(J) T. R. 'J7, See ante,p. 46. 
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k 

wager: it was a fi aucl, therefore, to deprive the party of the 
benefit of his testimony. (1) 

In the late case of Forester v. Pigou (2), where the defend¬ 
ant, in on action on a policy of insurance, called another un¬ 
derwriter to prove the policy voitl on account of a misrepre¬ 
sentation of tlie nature of the risk, and iii)on the voire dire 
the witness stated, “ that he had paid tlie loss to the plaintiff, 
upon ail understanding that he was to be repaid in the event 
of this action failing, and thiit he had since received a letter 
from the plaintiff promising to return the money in that event,” 
an objection was taken to his competency, on the ground of 
his being interested in the event; tlie point was argued on the 
otlier side upon the authority of Barlow v. Vowel, and it was 
said, the witness had not become interested until after the com¬ 
mencement of tlie action, and that the plaintiff ought not to be 
allowe<ltodefcat by his own act tlie interest, which the defendant 
hud in the witnesses testimony; lint the witness was considered 
to be incompetent and rejected: for although the witness would 
not be disqiiaiihed by any agreement fraudulently entered into 
between him and the plaintiff for the purpose of taking off his 
testimony, yet on the other hand the pendency of a suit could 
not prevent third persons from transacting business bona-fide 
with one of the parties; and if an interest in the event of the 
suit is thereby acquired, the general consequence of law must 
follow, timt the person so interested cannot be examined as a 
witness for that party, from whose success he will necessarily 
derive an advantage. A motion was afteiwards mode for a 
new trial, on account of the rejection of this witness, as well as 
of another also, who was similarly situated; and a new trial 
was granted for the purpose of ascertaining more particularly 
the precise time, when the uiidcrfciking was made to the wit¬ 
nesses ; but the court abided, that, if a person, who is under no 
obligation to become a witness for either of the parties to a 
suit, choose to pay his debt beforehand, upon a condition 
that is to be determined by the event of the suit, he liecomes ns 

(1) By Lord Eilenborough in Fo- (2) J Campb. 380. 1 Maule and 

Tester V. Pigou, i Maule &Sclw. 9. Selw. 9. S.C. 
in which this case was much cited. 
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much interested in the event, as if he were a party to a con¬ 
solidation rule. 

Lord Raymond in the case of the King v. Fox(l) ad¬ 
mitted the prosecutor to be a witness, although he had laid a 
wager, that he should convict the defendant; and the true 
reason seems to be, not because the witness had made the 
wager at a time when public justice became interested in his 
testimony, but because it would be against public policy to 
aUow a witness by any such gratuitous act to exclude himself 
from giving evidence; and there seems to be another reason for 
admitting the witness, since the wager would now probably be 
cotisidered absolutely void, on a principle of public policy, as 
tending to produce an improper bias on the mind of the wit¬ 
ness, and therefore as directly prejudicial to the adminis¬ 
tration of justice. 

3. When the witness must be answerable to one or the 
other of the parties, and the event of tlie suit determines 
only to which, he may l>c exiunined by either of them without 
a release. Thus in an action of assiunpsit for money paid to 
the use of the defendants, w'ho were ship-owners, Lord Kenyon 
admitted the captain to j)rove, tliat he had received the money 
from the plaintiff for the defendant’s use; for he stood indif¬ 
ferent between the parties, and he was equally imswerable, 
whichever way the verdict might go. (2) 

(1) 1 Str. 6'52. n. (c), and sec ante, p. G8 on this sub- 

(2) Evans v. Williams, 7 T.K. 181. ject. 


CHAP. VI. 

Of the Admissibility of Counsel or Solicitor. 


q’HE objections to the competency of a witness, which have 
been considered in the four preceding chapters, are of a 
nature to exclude him from giving any kind of evidence. 
One other objection still remains to be considered; not an 


5. Witness iii- 
diflerent. 
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objection to his competency, but to particular evidence, which 
he may be called upon to disclose. This is founded on the 
professional confidence, which a client reposes in his counsel, 
attorney, or solicitor, and which courts of justice ever hold to 
be inviolable. (1) 

Extent of the Confidential communications between attorney and client 

are not to be revealed at any period of time — not in an action 
between third persons — nor after the proceeding, to which 
they referred, is at an end — nor after the dismissal of the 
attorney. (2) The privilege of not being examined to such 
}>oiiit.s, as were communicated to the attorney while engaged 
in his professional capacity, is the privilege of the client, not 
of the attorney; and it never ceases. It is not sufficient to 
say, the ciiuse is at un end; the mouth of such a person is shut 
for ever. (3) 


An attorney will not be allowed to produce a deed which has 
been de})osited with him confidentially in his professional cha¬ 
racter; and if the deed has been obtained out of his hands, for 
the purpose of being produced in evidence by another witness, 
it cannot be received. Thus in a case, tried before Mr. Justice 
Bayley (4), the plaintiff’s counsel having proved a certain 
ileed in the possession of the defendant, and tlie defendant 
refusing to produce it, lliough lie admitted having received 
notice, tlie counsel for the j)laintiff ofiered in evidence a copy 
oi’ the deed, which liad been obtained from one who acted 


many years ago as attorney for the person, under whom the 

defendant claimed, and who had been entrusted by liint with 

% 

the original deed in his professional character. TIic counsel 
on the part of tlie defendant objected, that this evidence 
ought not to be received, as the original deed had been depo- 


(1) Lord Say and Scale’s case, 
10 Mod. 40. Bull. N. P. 284. Cuts 
V. Pickering, I Ventr. 197. The 
reader may sec some very judicious 
observations on this subject in Bi •- 
net’s Treatise on the Criminal Law 
of Scotland, 4 35 — 43 S. 

(2) Wilson V. Rastall, 4 T.ll. 759, 


760. Sloman v. Herne, 2Esp. N. P. 
C. 695. R. V. Withers, 2 Campb. 
.'^78. Gainsford v. Grammar, 2 
Canipli. 10. 

(3J By Buller J. 4 T. R. 759. 

(4) Fislier V. Heming, Lcic. Lent. 
Ass. 1809. See Copeland v.Watts, 
1 Starkic, 95. 
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sited confidentially with the attorney; and Mr. Justice Bayley 
refused to admit it. He said, “ the attorney could not give 
parol evidence of tlie contents of the deed, which had been 
entrusted to him; so neither could he furnish a copy. He 
ought not to have communicated to otliers what was deposited 
with him in confidence, whether it was a writing or a verbal 
communication. It is the privilege of his client, and continues 
from first to last.” 


This privilege of the client is confined to such communi¬ 
cations as are made with reference to professional business 
during the relation of attorney and client. A person, by pro¬ 
fession an attorney, but not employed as attorney in the 
particular business, which is tlie subject of enquiry, is not 
within the rule, although he may have been consulted confi¬ 
dentially. (1) If the party waves his privilege, the witness 
ma)*^ of course be examined. 


A person who acts as inlcr})reter (2), oi‘ agent (3), between an 
attoniey and his client, stands precisely in the same situation 
as tlie attorney himself; he is considered as the organ of the' 
attorney, and is under the same conditions of secresy. But it 
has been ruled at Nisi Prius, that a person, who was consulted 
confidentially on the supposition of his being an attorney, when 
in fact he was not one, is compellable to answer. (4) And 
jiropositions, which the attorney of one Jiarty has been )>rofes- 
sionally intrusted to make to the adverse party, though they 
are not to be disclosed by the attorney liiinself, may yet be 
proved by another witness, who heard him deliver them. (5) 


This professional privilege extends to the three enumerated Rule confined 
cases of counsel, solicitor, and attorney; but it is confined to 


( 1 ) Wilson V. Rastall, 4 T. R. 
753. 760. 

( 2 ) Du Barrc v. Livettc, Peake, 
N. P. C. 78. cited by Lord Kenyon 
in 4T. R. 756. 

(a) Parkins v. Hawkshaw, 2 Stark. 
239. In this case the agent for the 
defendant’s attorney was proposed to 
be examined as to coniinunications 


whicli he had with the defendant; for 
the purpose of proving the identity 
of the party in an action on a bond, 
but rtjccted by llolroyd J. 

( 4 ) Fountain v. Young, 6 lEsp. N. 
P.C. 113. 

( 5 ) Gainsford v. Grammar, 2 
Campb. 10 
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those cases alone. ( 1 ) There are, indeed, cases, said Mr. 
Justice BuUer in tlie case of Wilson and Kastall, to which it is 
much to be lamented tliat the law of privilege is not extended; 
those, in which medical persons are obliged to disclose the 
information, which they have acquired by attending in their 
professional characters* (2) This point was much considered 
in the Duchess of Kingston’s case, where Sir C. Havrkins, who 
had attended the duchess as a medical man, was compelled to 
disclose what had been committed to him in confidence. 

The language and soitiment of Lord Kenyon on this sub¬ 
ject, in the case before cited, of Wilson v Rastall, are so charac¬ 
teristic, they ought not to be omitted, If a friend,” said tlie 
Ch. Justice, ‘‘ could not reveal what was imparted to him in 
confidence, what is to become of many cases, even affecting 
life, for instance Doctor RatclifPs case. (3) And if the privi- 
ledge, now claimed, extended to all cases and persons, Lord 
W- Russell tlied by the hands of au assassin, and not by the 
hands of the law; for his friend Lord Howard ^as per¬ 
mitted to give evidence of confidential conversations between 
them. (4) All good men, indeed, thought, that he should have 
gone almost all lengths, ratlier than have betrayed that confi¬ 
dence; but still, il* the privilege had extendetl to sucli a case, 
it w'as the business of the court to interfere, and prevent the 
evidence being given.” 

< 

In a late case at Nisi Prius, where a clerk to the commis¬ 
sioners of the property-tax was called to prove the defendant a 
collector, and refused to give evidence, on the ground of his 
having taken an oatli of office, not to disclose what he should 
learn as clerk respecting tlie property-tax, except with the 
consent of the commissioners or by force of an act of parliament, 
tlie Court held that tliis oath would not exempt the witness, 
and tliat it must be construed, us containing an implied excep¬ 
tion of the evidence, which he might be called to give in courts 

(1) 4 T. R. 758. Vaillant V. L odcp Sparkes, cited in Peake, N. P.C. 77. 

iTijad, 2 Atk. 524. Du Barre v. Livette. 

(2) 4 T.R. 759. See also R. v. (3) 9 St. Tr. 582. 

(4) .7 St. Tr. 715. 
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of justice in obedience to the writ of subpoena. (1) In an early 
case (2), indeed, where the defendant pleaded, to an action of 
debt on a bond, the statute against buying and selling of offices, 
and called a witness to shew on wliat occasion the bond was 
given, Lord Holt is said to have refused his evidence, because 
it appeared, that he was privately intrusted to make the bar¬ 
gain and to keep it secret. But the principle and authority 
of this case seem to have been overruled by that of Wilson 
V. Rastall, and the later decisions on this subject. 


The attorney of a party m the cause may be examined like To what facts 
1 • 111 1 1 p 1 • the attorney 

any other witness, where he knew the tact betore the retainer, may be exa- 

that is, before lie was addressed in his professional charac- 
ter (3); or, where he has made himself a party to the trans¬ 
action (4); or, where he is questioned to a collateral fact 
within his own knowledge, or to a tact which he might have 
known without being intrusted as attorney in the cause. (S) 

Thus, if he is a subscribing witness to a deed, he may be ex- 
aminei^ concerning the execution. (6) So, if there be a ques¬ 
tion about an erasure in a deed or will, he may be asked, 
whether he had ever seen the instrument in any other state, 
for it is a fact within his own knowledge; but he ought not to 
be permitted to disclose any confessions, which his client may 
have made to him on tlie subject. (7) So, if an attorney 
were present, when his client was sworn to an answer in 
chancei'y, he might be a witness on an indictment for perjury, 
to prove the tact of taking tlie oath, which is a fact not pecu¬ 
liarly within his knowledge as an attorney, and not committed 
to hun in secresy. (8) So, the attorney of one of the parties 
may be examined as to tlie contents of a written notice, which 

( 1 ) Lee q. t-V. Birrell, 5 Camph. ston’s case, 11 St. Tr. 255. And 

357. see Parkins v. llawkshaw, stated in 

( 2 ) Bull N. P. 284. p. 141. ( 3 ). 

( 3 ) Cutsv. Pickering, I Vent. 197. (G) Doe dcm. Jupp v. Andrews, 

Lord Say and Seale’s case, 10 Mod. Cowp. 846. Robson v. Kemp, 4£sp. 

40.; Bull. N.P. 28^. S. C. 4 T. U. N. P. C. 255.; 5 Esp. N. P. C. SZ. 

759. S. C. 

( 4 ) Duffin V. Smith, Peake, N. P. (7) Bull. N. P. 284. 1 Ventr. 197. 

C. 108. Robson V. Kemp, 5 Esp. (8) Bull. N. P. 284. By Lord 
N. P. C. 52. Cowp. 845. Mansfield C. J. in Cowp. 846. R. v. 

(5) Bull. N. P. 284. By Lord Watkinson, 2 Str. 1122. contra; but 
Mansfield C. J. in Duchess of Kiag- the reporter makes a quaere. 
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had been received by him in the course of the cause calling 
upon him to produce papers. (1) 

On the same principle, in an action of debt upon a bond, 
the plaintilTs attorney was admitted by Lord Kenybn to provei, 
that the bond ha^l been given on an usurious consideration- (2) 
And where a person, (who hatl brought an action on a pro^ 
missory note, which was afterwards compromised by die de^ 
fendant,) had informed the attorney after the compromise, that 
there never had been any consideration for tlie note, the Court 
of King’s Beiicli held, that the attorney was compellable to 
disclose that circumstance, in an action brought to recover 
back the money. (3) The communication, said Lord Kenyon, 
was not here made in contemplation of a suit- On the con¬ 
trary, the purpose in view had been already obtained; and 
what was said by tlie client was IVom exultation, in having 
before deceived his attorney as well as his adversary. 

If the attoimey of one of the parties to the suites exa¬ 
mined as a witness for his client, the counsel on the other side 
may cross-examine him as to the same matter, but not as to 
any other points of the cause (4); on all such points the pri¬ 
vilege of the client seals his mouth. 

(1) Spenceley v. Schiillenbcrg, (.') CobcJeii v. Kcntlriik, 4 T. H’ 

7 East, 557. 452. 

(2) Dufbn V. Smith, Peukc, N. P. (4) Vaillant v. Dodeinead, 2 Atk. 

C. 108. 524. 


CHAP. VII. 

Of certain general Rules of Evidence. 

JF no objection is made to the competency of a witness, andjie 
is allowed to give evidence, the next question is, what 
evidence ouglit to be given; and in wluit manner is the witness 
to be examined. It will, tlierefore, now be necessary to^in^ire 
into certain general rules, which have been established for the 
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imrpose of directing the testimony of witnesses, and for the 
more effectual attainment of the ends of justice. 

Some general rules relate to the issue joined between tlie General rules 
parties. One of tliese is, that the evidence, which eitlier party 
produces, ought to be confined to tlie points in issue. This 
is an universal principle or axiom, and admits of no exception. 

As the true end and object of j)leading is to raise the point in 
issue, so the true aim of evidence must be to hit that point. 

Every proof ought to bear, directly or indirectly, upon the 
facts in dispute. And an irrelevant argument is not more 
unsound in point of reasoning, than irrelevant evidence is in 
point of proof. 

Another general rule is, that the substance only of the issue 
needs be proved. This is founded on tlie jirinciples of good 
sense and justice. If a party prove the substance of the issue, 
he has proved a substantial ground of action, and is entitled 
to his ^enied^^ He will not be obliged to prove Immaterial 
averments, which might be expunged from the record without 
aflecting his right to recover. Such averments serve only to 
encumber the record; and the proof of llicm would be as 
immaterial as the averments themselves. The former rule, 
then, co-operates with good pleading; this counteracts defect¬ 
ive pleading. 

A third general rule is, that the nlfirmative of the issue 
t*uglit to be jiraved. This relates to the person who is to 
prove the issue, anti casts tlie burthen of jiroof on the affirm¬ 
ing party. It is, however, by no means an universal iiile, 
like the two former, iuid admits of many exceptions. 

The rules, just mentioned, relate to the general aim or 
tendency of proof, with reference to the issue. There are 
other rules, relating to the medium of proof, indejiendently of 
the form of the issue. Such is the general rule, that the best 
evidence, which the nature of the case admits, ought to be 
produced; a rule adopted by cotirts of justice, as a safeguard 



146 


Of tfie Number of Witnesses. [Clu 7* 

and security for tlie discovery ol‘ truth. The rules, before 
noticed, shew, wliat facts are to be proved; this shews, how 
llicy are to be proved, '^riie subslancc of the issue is not 
to be ju’ovcd, but to be proved by the best evidence. — Another 
rule, usually classed aiuon^ the general rules of evidence, 
and relating, like the last, to the medium of proof, is, that 
hear.sav of a I’act is not admissible. 



'Du* consideration of these rules wili form the subject of the 
present chajttor. But bi^fore we come to examine them, it 
will be convenient to inquire, first, in what cases the testimony 
of a siiigle witness is not a sufiicient proof of a fact; and, se¬ 
condly, as to the nature of })rcsuinptive evidence. 

The order in which it is proposed to consider die subject, is 
the following: 

First, of the nurnixu' of witnesses for tl»c proof of n fact; 

Secondly, of the nature of presumjUive evidence; 


Thirdly, That evidence is to be confined to the points in 
issue; 


Fourdily, That llu* affirmative of the issue is to be 
proved; 

Fifthly, That the substance only of the issue need b« 
])rove<l; 

I'hat tlie best evidence is to be given, which the 
nature of the case admits; 



Lastly, That hearsay evidence is not admissible. 



Sect. 1.3 OJ' the Number' oj’ Witnesses. 




Sect. 1. 

% 

Of the Number of lVitnesses^ for the Proof of a Fact, 

The general rule at common law is, that a single witness, General rule, 
if credible, is sufficient for the [)]*oof of any fact. The law of 
Eiiglujul differs in this respect frojii tlie civil law, where one 
of tile inaxiuis is, “unius responsio non oninino aiidiatur;” 
and by the law of Scotland at this day, the testimony of a 
single witness is not lawful evidence to convict. (1) Lord 
Coke has said in his Commentary (2), that “ when a trial is 
by witnesses, as in the case of the challenge of a juror or sum¬ 
mons of a tenant, the affirmation ought to tie jirovcd by two 
or more witnesses, but, wdiere the trial is by verdict, tlicre the 
judgment is not given upon witnesses, but upon the verdict, and 
upon such evidence as is given to the jury they find tlicir 
verdict,” Ihit this <Iisliiietion has l)ocn denied by Lord 
i lolt (,3), and tin* doctrine is said not to be warranted by the 
aulhoritics eiU'd in its supjiort- 


lii deciding upon the effect of evidence, tlic question is, not by 
how many witnesses a fact may have been proved, but whether 
it lias been ]iroved satisfactorily, and so as to convince the under¬ 
standing. Tlie number of witnesses is not more conclusive on 
matters of prool^ tlian a miinber of arguments on a subject of 
reasoning. Iftlie law were in every case U) require peremptorily 
two witnesses, tliis would by no means ensure the discovery cf 
truth; but it would infallibly obstruct its discovery, wherever 
a fact is known only to a single witness; and thus secret crimes 
might escajio with impunity, Abstractetlly speaking, there 
cannot bo any reason ior suspecting the evidence of a witness, 
bccaus(‘ he stands alone, 'fhe (‘vidonce of a single witness 
may be so clear, so fnli, so imjiartial, so free from all suspicion 
and bias, as to produce in every mind, even in the most scrupu¬ 
lous, the strongest and deejiest convictum. On the other 
hand, witness niiiy crowil after witness, all asserting the same 


(l) Hume’s Comment, on 
Laws of Scotlund, ‘id vol. 369. 


the (2) Co. Lit. 6. h. 

(3) !?hotterv. friend, Carth. 144, 
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facts, 3 ’et none be worthy of credit. In sliort, it is the cha¬ 
racter of witnesses, and the character of tlicir evidence, that 
ought to prevail, not their number. 

By the law of England, however, the testimony of a single 
witness will not be sufficient in cases of perjury and high- 
treason. 


In rase of 
perjury. 


First, On an indictment for perjury, the evidence of one 
witness is not sufficient to convict the defendant; because then 
there would only be one oath against arujtluT, To convict 
a man of perjury,” said C. J. Parker, in the case of the Queen 
V. Muscot(l), “there must bo strong and clear evidence, 
and more numerous than the evidence given for the de¬ 
fendant.” It does not apj)ear to have been laid down, that 
/ti'O nesses arc necessary to ilis])rove the fact s\N'or!i to by 
the defendant; nor does that seem to be absolutely requisite- 
But, at least, one witness is not sufficient; and, in addition to 
his testimony, some other indcpciuleiU evidence ought to be 
produced. 


In case of 
treason. 


Secondly, It was enacted, for the security of the subject, by 
stat. 1 Etl. 6. c. 12. s. 22., that “ No ])crsoii sliall be indicted, 
arraigned, condemned, or convicted for an^' oiK-nce of treason, 
petit treason, misprision of treason, unless the olleiuler bo ac¬ 
cused by two sufficient and lawful witncss(.'s, or willingly 
without violence confess the same.” Bv the common law' one 
witness would have been sufficient on the trial of those oC 
fences; and this is the first act of the legislature, wliero two 
witnesses are required. A .similar provision is contained in 
the stat. 5, 6 Ed. 6. c. 11. s. 12., which enacts, that “ No per¬ 
son shall be indicted, arraigned, condemned, convicted, or 
attainted for any of the trcasoiis or ofleiiccs in that act men¬ 
tioned, or for any treasons which then were or hereafter might 
be, unless the oflcruler should be accused by two lawful ac- 
cusers, who at tlie time of the arraignment should be brought, 


CO iO Wod. 1!)3. 
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&c,, unless the party arraigned should willingly without vio¬ 
lence confess the same.’* 

Thus it appears, that two witnesses would at that lime have 
been necessary in treasons relating to the coin of the kingdom, 
as well as in other kinds of treason. But an alteration in this 
respect was made by the stat. 1, 2 Ph. & Mary, c- 10. s. 12. and 
1, 2 Ph. & Mary, c. 11. s. 3., which provided, that “ in all cases 
of high treiison concerning the current coin, or for counterfeit¬ 
ing the king’s signet, privy seal, and great seal, or sign manual, 
and on trials for bringing counterteit coin into the realm, or 
for any olfeiicc concerning the impairing, counterfeiting, or 
forging the current coin, the prisoners slioiild be tried by the 
same evidence, as they were before the reign of Edward the 
Sixth.” (1) In these cases, therefore, a single witness will 
now be suflicic it; and it has been agreed by all tlm Judges, 
that lliesc sUitutcs (^xtend to all oflences, toucliing the im¬ 
pairing of tlie coiji, which should afterwards be made trea¬ 
son. (2) 


The stat 7, 8 W. 3. c. 3., vvliich relates only to such treasons 
as induce corruption ol' blood, enacts in the second section, 
that “ No })cr.son shall be tried or attainted of that species of 
high treason, or of misprision of such treason, but by tlic oaths 
and testimony of two lawful witnesses, either both of them to 
the same overt act, or one of them to one, and the other of 
them to another overt act of the same treason; imlcss the party 
indicted and tried shall willingly without violence in open 
court confess the same, or shall stand nmte, or refuse to 
plead, or in cases of liigh treason s])all peremptorily challenge 
above the number of thirt 3 ’-five of the jmy.” And by tlie -ith 
section it is enacted, “ If two or more distinct treasons of 
divers heads or kinds are alleged in one indictment, one wit¬ 
ness j)roduced to prove one of the said treasons, and anotlier 
witness to prove another of the said treasons, shall not be 

(l) The like provision in statute ( 2 ) Cahagan’s case, I Leach, Cr. 
3, a W., 7. C. 26. s. 7., and stat. 6 G. 3. C. 50. i East P.^C 129 S.C. 

C. 5S. s. .7 

I. 3 


In treason 
relating to the 
coin. 


In high trea¬ 
son. 
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deemed to be two witnesses to the same ti’eason within the 
meaning of this act.” 


Long before tliis act of the 7ih and 8th of William, it had 
been resolved, at a conference among the Judges, prepara¬ 
tory to the trial of the Regicides (I), that one witness to prove 
one act teiuhng to the com})assing of the king’s death, and .an¬ 
other witness to prove another act tending to the same end, 
were sufficient, and that there need not be two witnesses to 
prove every overt act tending to the com}>assing of the king’s 
death. And at the trial of Lord Stafford (2), all the Judges 
present delivered their opinions upon the same ])oint, and 
declared that one witness to one overt act, and another to 
iiiiother overt act of tlu* same species of tniason, are two 
sufficient witnesses w'itliin the statutes; anil the reason given 
w^as, because otherwise it would be a most difficult thing and al¬ 


most impossible to cc^nvict any one of high treason for compass¬ 
ing tlie death ol tlie king, fur such compassings are seldom acted 
in the ])resence of twa) witnesses at one time present. l"rom that 
time the rule was considerod as (romj')k‘tely settled, and on 
many occasions before the act of the 7tli of Willi.am it was 
strictly follow'ed. (8) 


Some alteration has been since made in the worst species of 
high treason, where an aUemj)t is made on the king’s person ; and 
in that case, the principle .and mode of proceeding at common 
law are restored. The stat. 89, 40 G.8. c. 98.enacts, that “ in all 
casesofhigh treason,wlnai theovert act alleged in the indictment 
is the assassination of the king or any direct attempt against his 
life, or .against his person, the prisoner shall be tried accord¬ 
ing to the s.ame order of trial, .and upon the like evidence, jis 
if he stood cli.arged with murder.” A conviction, therefore, 
in such a case may proceed on the testimony of a single 
witness. 


The language of the statutes of Edward 6. is, that “ the 

(n Kelyng, 9. (s) vSee Post. 2,sc. and Rir-W. 

(2) Sir T. Raym. .07. Parkyns’* caic, . St. Tr. «5o, ««.> 
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ofFendm are to be accused by two witnesses,/’ that is, two 
witnesses are required to prove the offence or overt act of 
treason; and the sUit. of W. 3. expressly confines itself to 
the proof of the overt acts. With res[)cct to all othci acts, 
therefore, which are merely collateral and not conducive to 
the proof of the overt acts, the rule of common law is not 
altered, and one witness is still sufficient. (1) 


It is an established princi})lc in courts of equity, that 
on a bill praying relief, when the tacts charged by the 
plaintiff, as the ground for obtaining a decree, are proved only 
by a single witness, and arc dearly and liodllvdif denied by 
the answer of tlie defendant, the Court will not grant a de¬ 
cree against the defendant. ('J) 13ut wheiv the cvidenct^ pro¬ 
duced by the plainUil' is bO far supjiorted and corroboi ated by 
proof of concurring cireuuisUuices, as to outweigh the denial 
in the defendant’s answer (3), (alistraeting fro .11 the mind, that 
tlic evidence on the |)art of the plaint if!' conies fnim a disin¬ 
terested witness ( t), the former rule will not apply; and the 
evidence of a single witness, so strengthened and confirmed, 
will enable the Court to decree against the answer. And 
there are many cases, in which the Court has granted u decree 
against the defendant on llie testimony of a single witnes;, 
when his testimony has not been clearly and positively con¬ 
tradicted by the answer. (.>) 


Rule in courts 
of equity. 


By the civil hnv, as was before ohservod, two witnesses are Rule in ecole- 
required for the provjl' of a fuel; and sucli is the rule in cede- 
siasticiil courts, whoso practice is founded upon that law. But 
even hi those courts, if a mailer cogaizaiile at common law 
arises incidentallv in an ecclesiastical siiu, (as, wIktc u i'cvo 
catioii of a will is pleadetl, tir pat uient of a legae\ , or plene 
administravit, and tlie like,) the proof ought to be accoi'ding 


( 1 ) SmithN ciiNC, Fast, LMi*. 

(2) L’Ncvc V. L’Ncvc, 1 Vc'. iM. 
^6. 3 Atk. 64(>. S- C. 1 Vcs. 97. 
125. 2 Vcs. jiin, e-J.'?. East Iiuliu 
Comp. T- DoniiKI, 9 Vcs. 282, 2S3. 

( 3 ) Walton V. Hobbs, J Atk. 19. 
Janson t. Rany, ib. 110. Pember v. 

j. 


1 Hro. (’h. (’:i. 52. Toolo 
Y. Mediiontt, t Ikill (S; Beattie, 403 . 
BiiUulph \. St. John, 2 Scho. & Lcf. 
52). 

(•1) ;» Ves. 2S3. 

( 5 ) .3 Atk. i:5n. i Ves. 97, 
12 Vcs. r^o. 5 Vm. & Beam- 19. 

i 
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to the principles and courts of die common law; and if they 
disallow the pica, because it is proved only by a single witness^ 
tliey may be controlled by a prohibition. (1) 


Sect. II. 


Of the Nature (f Presumptive Evidence. 

Evidence consists cither of positive or of presumptive 
proof. The proof is positive, when a witness speaks direedy 
to a fact troiu his own imnietiiate knowledge; and presump¬ 
tive, when die fact itself is not proved by direct testimony, but 
is to be inferred from circumstimees, which either necessarily 
or usually attend such facts. (2) Tliis latter is also called cir- 
cumstiintial evidence. It is obvious, that a presumption is 
more or less likely to be true, according as it is more or less 
probable, diatthe circumstances wmddnot have existed, unless 
the fact, which is inferred from them, had also existed: and 
that a presumption can only be relied on, until the contrary is 
actually proved. 

In order to raise a presumption, it cannot be necessary to 
confine the evidence to sudi circumstances alone, as could not 
have liappcned, unless they had been also attended by die 
alleged fact, — for that in effect would be to require in all cases 
evidence amounting to positive proof; — but it will be sufficient 
to prove those circumstances, which usually attend die fact. 
The definition of the civilians is most correct, “ presumptio 
nihil aliud est, quam arguincnturn verisimile, communi sensu 
perceptum, ex eo quod plcruiiuiue fit aut fieri intelligitur.’’ A 
presumption, dien, is a probable inference, wliich our common 
sense draws from circumstances usmilly occurring in such cases. 
The slightest presumption is of the nature of probability; 


(1) Sir W, Juxon v. Lord Byron, 424. Com. Dig. til. Prohibition, 
5 Lev. 64. Richardson v. Disborow, (F. 15.) and (G. 25.) 

1 Venlr. 291. Shotter v. Friend, ( 2 ) GUb. Ev. X42. 

Ceith. 142. iLd. Ray22X. Cowp. 
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and tliere are almost infinite shades frorti the lightest probabi¬ 
lity to the highest moral certainly. If the circumstantial evi¬ 
dence be such as may afford a fair and reasonable presumption 
of the facts to be tried, it is to be received and left to the con¬ 
sideration of tlic jury, to whom alone it belongs to determine 
upon the precise force and effect of the circumstances proved, 
and whether they are sufficiently satisfactory and convincing 
to warrant them in finding the fact in issue, (l) However, for 
tlie purpose of trying the weight and effect of such presump¬ 
tive proofs, it will often be of the utmost consequence to con¬ 
sider, whether any other fact happened, which might have been 
attended by the same circumstances, and wit^ which of the 
facts they are most consistent. 

It has been very justly observed (2), that when the proofs are 
dependent on each other, or when all the proofs are dependent 
upon one, tlie uiimber of proofs neither increase nor diminish 
the probability of the fact; for the force of the whole is not 
greater than the force of that on which they depend; and if 
tills fails, they all fall to the ground. But when the proofs are 
distinct and independent of each otlier, the probability of the 
fact increases in proportion to tlie number of tlie proofs; for 
tlie falsehood of one docs not diminish the veracity of another. 

There are presumptions of law, as well as presumptions of 
fact. Some presumptions of law are considered so strong and 
conclusive, as not to admit of contrary proof; but there are 
few instances of this, and much fewer in the present day than 
formerly, the doctrine of conclusive presumptions applying 
principally, ifnot exclusively, to estoppels. That innocence is 
to be presumed, till the contrary is proved, may be called a 
presumption of law, founded on the universal principles of 
justice. That a child bom during marriage shall be presumed 

(1) 1 ? H.Bl. 297. on Contracts, \unib. 16*. sect. 14.; 

( 2 ) Becoaria, ch. xiv. The render and in a chapter in BurnettV Trca- 
wiH nnd many scnsihle obscrvatiuiis, tiseoiithcCniniiialLaw-ofScbtland. 
on the subject of Presumption and There are also soiiie sensible remarks 
Prcsunijjtivc Evidence, in Evans’s in a small tract entitled" Tlie Theory 
Appendix to hi* edition of Polhici’ of Piesnmplive ProoT,” 
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to be legitimate, is another presumption of the same descrip¬ 
tion. That grants and deeds are to be presumed in support 
of long undistui’bcd possession, is also a presumption of law, 
founded on principles of public policy and convenience. Some¬ 
thing will be said, in the course of tliis section, on each of tliese 
presumptions. 




Children, born during a lawful nun riage, are presumed to be 
legitimate; but tliis ]iresuiiiption may be removed by compc' 
tent proof of their illegitimacy. Formerly the rule was so 
strict in favour of legitimacy, that any })n)ol* of the contrary 
would not be admitted, unless the husband had l)een out of the 
kingdom during the whole time of gestation; but this doctrine 
has been long exploded. The general prinei|)]e, to he deducetl 
from the authorities on this subject, as it was laid down and 
confirmed by tlie case of the King v. LuHe (l), a|)|)ears to be 
this, that wliere there are ciicunistances, wfiich shew an iinpos- 
that the liusbaiul conic be the lather, whether arising 
fi'oin his being under the age of i)ul)erty 5 or iVom his labouring 
under disability occasioned by natural in/irniity, or from the 
length of time elapsed since his death, or from Ids continued 
absence, the presumption is at an end, and the child will be 
deemed illegitimate. In an earlier case (2), the (’onrt of 
King's Bench held, that there was no necessity to {)i-ove the 
impossibility, if the other circumsUmccs of the case tended 
strongly to repel the presiiinj^tion of access. And this point 
has been since established by the opiidoii of the judges in the 
case of t!ie Baiib'.iry claim of peerage (il), in which it was held, 
that, where the hn.^band aial wile are not provetl to be injpo- 
tent, and have had opportunity ol’ access to each oilier during 
the period, in whicii a child coulil be begotten and born in the 
course of nature, the presum})ti<)n of legitimacy, arising from 
the birth of the child during wedlock, may be rebutted by cir¬ 
cumstances inducing a contrary presumption; and the fact of 
non-access (that is, the non-existence of sexual intercourse,) 



(l) 8 East, 195. 206. 

(s) Goodright dem. Thompeon ▼. 
Sftuh 4 T.R.556. 


(5) 2 Selw. N.P. C8I. 
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as well as the fact of impotency, may always be lawfully prove<i 
by means of such legal evidence, as is strictly admissible in 
every other case, where aphysicjil fact is to be proved. It has 
been lield, that, in the case of a divorce d viensd et thoro^ a 
child born after sucJi a separation is presumed to be illegiti¬ 
mate (1); in this case, tlierefore, the party, who asserts tlie 
child’s legitimacy, will have to prove access. 


A receipt ibr rent due on a certain day is strong presump- Pr. Ev. of 
tive evidence, that the former rents have been regularly paid 
down to that time. But it is only presumptive evidence; and 
the other party will he allowed to prove the contrary. If a 
man give a receij)t for the last rent,” says Ch. B. Gilbert (2), 

‘‘ the former is presumed to be jiaid, because he is supposed 
first to receive and take in the debts of the longest standing; 
especially, if the receija be in fnii of all demands, then it is 
plain there W(‘re ikj debts standing out; and if tliis be under 
hand and seal, the j)rcsmupli(»n is so strong, that the law 
admits of no pi’ool to the contrary.” Ho, in an action for 
work and labour done for the defendant, proof that the plain¬ 
tiff and otlier workmen, wlio weiv employed by the defendant, 
came regularly to receive their wages from the defendant, 
wliose practice was to })ay every week, and that the plaintiff 
had not been heard to complain of non-payment;, would be 
))resumptive evkh-nee of payment to meet a stale demand.(3) 


In the case of a bond also, wliicli has been suffered to lie In case of 
<lorrnant ibr 20 y(‘ar.s, payment may be })rcsumed. Forbear- 
ance for so long a time unexplained is a circumstance, from 
which the jury may and ought to infer, that the bond has 
been satisfied. ( J ) It has been sometimes said, that papnent 


(l) Parish of St. CJoorae v. St. 
Margaret, 1 Salk, lej, 

(a) Gilb. Ev. 1-12. In Alnor v. 
George, l Cajnpb.sa-i. the plaintitrs 
receipt “ in full of all tieinaiuls ” was 
held to be a bar to his action of 
ABsuninsit for goixls sold. See also 
Dulzell V. Muir, I Canipb. .voi’.; Dc 
Gamindc v. Pigoii, A Taunt. C'lfi., 
which two last ease* shew, that an 


admission of the receipt of the pre- 
tniuin, in a policy of insurance, m 
cosiclusivc evidence of the payment, 
us ht^tween the assured and the 
underwriter. 

(.•>) Lucas V. Novosilienski, 1 Esp. 
N. V. C. 

(4) 6 Mod. 22. 4 Burr. 1965. 

Oswald V. Legh, ( T- R. 270. 
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may be presumed even within that time (1); but tliis is to be 
understood with reference only to those cases, where there has 
been some other evidence to raise such a presumption, as, the 
settling of an account in the intermediate time, without no- 
ticing any demaiitl upon the bond. {^2) However, the pre¬ 
sumption arising after sucli a lapse of time may be repelled by 
proof of the delendants' recent admission of the debt; or by 
proof of the payment of interest witliin 20 years, which is an 
acknowledgment that the principal sum was not then dis¬ 
charged (3); or the presumption may be answered by proof 
®f otlier circumstances, exphiuiing satisfactorily why an earlier 
demand has not been made. (4) 

Indorsements on a bond, purporting that interest has been paid 
on the principal sum, have been admitted in evidence, under 
certain circumstances, as proof of the fact there stated, to repel 
the presum})tion of pa 3 'ment of the j)riiicipal, and to raise a con¬ 
trary presumption, namely, tliat the principal sum has not been 
discharged. An indorsement to this effect in the handwriting 
of the obligo7\ or made bj" his direction, or witli his privitj^, is 
clearly admissible in evidence against liim, or against his personal 
representative, as an admission. But whether indorsements by 
the obligee can be admitted in favour of his personal representa¬ 
tive, in an action against the obligor, is a very different ques¬ 
tion, iuid requires consideration. I'he general principle certainly 
is, that a person cannot make evidence for himself: what he 
says or writes for himself cannot be evidence in support of his 
right, and consequently'ctinnot be evidence for liis represenUi- 
tive claiming in his right or place; what a party luis said or 
done may be evidence iigainst himself, hut it can only be admitted 
to restrain, not to advance his interest. (5) And although tltcre 
are a variety of cases, in which written entries by persons 
against their interest have been admitted after their decease 
as evidence of tlie fact tlicre staled, (as will appear afterwards, 

(l) 1 Burr. 4.34. Cowp. 109. i Starkic, loi., where the obligee had 

(i) 1 T. R. 271, 272. 4 Ajurr- resided abroad for the last twenty 

J9u3. Coliiel Buddy 1 Caiupb. 27. years. 

(3) 1 T. R. 270. (.>) 2 Ves. 43 , 45. 5 T. K.a33. ‘ 

(4) As in Newman v. Newman, 
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when the subject of hearsay is treated of,) it is to be observed, 
that ih those cases the entries have been received in evidence, not 
in favour of the persons who made them, nor for their representa¬ 
tives, but on the part of third persons who had no concern 
whatever in making them. There must, tlicrefore, be some 
special circumstances in tlie case to form an exception to the 
general rule, and to render such indorsements admissible. 


^riic case of Searle v. Lord Barrington (1) is tlic earliest 
reported case, that can be found after a careful search, in which 
the effect of indorsements in the handwriting of the obligee 
appears to have been considered. This was an action on a 
boiul, brought by the j)iaintifl‘as administratrix of her deceased 
husband (the obligee) against the defendant as administrator of 
the obligor. The defendant pleaded solvit ad diem^ and insisted 
on the length of time, that liad ela])scd between the date of the 
bond and the commencement of the action, whicli was about 
twenly-seveii years, as raising a presumption, that the money 
had been paid; in answer to this, the plaintiff offered in evi¬ 
dence two indorsements on the bond (2), in the handwriting of 
the obligee, one dated in December 1(599, the oUier in March 
1707., purporting that the whole of the interest had been paid 
up to the time of these dates. The Ch. Justice Pratt, before 
whom the action was first tried, rejected the evidence (3), on 
account of the inconvenience which would arise from allowing 
the obligee, in whose custody the bond always remains, to 
make such indorsements whenever he thinks proper. The 
plainti/f was accordingly non-siiiled. But after an argument 
in the Court of King’s Bench, on a case stated for the opinion 


(1) 2 Str. S Mod. 270. S. 

2 Lti. Uaym. M70. S. C\ •> Brown, 
P. S. The (iiitis will 1)0 

fonmi to he us Ibllow; — 'J’he bond 
was dated in June 1607 ; the obli¬ 
gor died in 1710, tlie plaintiff’s let¬ 
ters of adininistratioii were obtained 
in July 172,"; the first aetion was 
tried before Pratt C.d. in 172-1; the 
second action before Uaymond C. J. 
in 1726. The writ of error in the 
Exchequer (Chamber was in 1720 ; 
an lthv judgiiiQiit of the Exchequer 


Chnmber was afTirniod on appeal to 
the IIon-»e of Lords in I7."0. (See 
the Heports in Strange and Brown.) 
The time of the death i.s not 

stated in any of the reports; hut it 
appears that administration of his 
eliccts was sued out in 1725, which 
was about twenty-six years af’tcr the 
date of the bond. 

(2) See 5 Brown, P. C. 595. and 
2 Lord Haym. 1570. 

(5) Sec the Reports in Strange, 
s Mod. 
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of that Court, the other tliree judges liold (1), that the indorse¬ 
ments in question ought to liave heoji leli to tlie consideration 
of the jury; “for llic jury (as the report in Strange states,) 
iiiiglit have reason to helieve it was done with tlie privity of 
the obligor: and the constant j)raeliee is for the obligee to in- 
ilorse the payment ol‘ iiilerest, and that Ibr the sake of the 
- obligor, who is safer by such nn indorseinent, than by taking 
a loose receipt.’’ And the report in the Stli IMod. Is full and 
strong to the same eflect; it is the daily practice (says that 
report) to make such indorsements on bonds, and generally at 
the request of tlie obligor; and this is the best and surest evi¬ 
dence of the payment of tlie money, because aequillances and 

notes mav be lost, whereas indorsements will continne as so 

% 

many brands on the boiui, into whose liands soever it fails, as 
long as the original, which creatc's (he eliarge, shall eoiitiniie.” 
The non-suit Avas not set aside, because at that time there Avas 
a prevailing notion, that as the plaintilf had bi'cn })nt out of 
Court bv the non-suit, tlie (’ourt could not order a ucav trial. 
The jilainlilF afterAvards brought a new action, Avhieh was tried 
before Lord Ifaymond; and the same Indorsements were again 
offered in evidence, to rejiel the j>resinnptioa of jiayiiieiit (jf 
tlie principal. The counsel lor tlie defendant objecli'd to tlie 
evidence (2), on the ground tliat it did no! ap|Uar Avlien those 
indorsements Avere madi*, otherAvise lhan iiy liie indorsianents 
themselves. But Lord Baymond Avas oi* opinion, tliat the 
indorsments were evidence to be left to the consideration of the 
Jury, and therefore allowed them to Ik; read; and, other cir¬ 
cumstantial evidence being gi\'en to induce the jury to believe 
tliat the bond had not been s.itisfied (fl)? the plaintiff’had a ver¬ 
dict. nic defendant’s counsel tendered a bill of exceptions, 
which was sealed by the Chief Justice; and a Avrit of error 
was brought in tlie ExcluMjuer CJiamber. '^Lhe errors Avore 
twice argued, in the P^xchequer Clianibcr, and the judgment of 
the Court of King’s Bench was affii'incd. (4-) A Avrit of error 


(1) See Rep. in Strange. iloncc ndniissiblc, two wereqf ibc 

(2) See Reportin ffroAvn. contrary opinion. The, Rpport ,in 

• it) Sec Brown’s Report Brown states, that the jiitfgmcnCVits 

( 4 ) According to the Report in afiinncd by the opinion of all the 
Strange, five judges thought tJie evi* judges. 
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was then brought in the House of Lords; and after counsel 
hud been heard on this writ of error, and the judges had 
delivered their opinions seriatim^ the House of Lords affirmed 
the judgment of the Exchequer Chamber. 


1S9 


The grounds of the decision in the Exchequer Chamber, 
and in the House of Lords, (lo not appear in any of the 
reports. TJic reason given by the Court of King’s Bend), on 
the argument alter the lirst trial, luis b('cai belbi e mentioned : 
the three judges, on tiuit occasion, who were iigaiiist the re¬ 
jection of ti)(i evidence, adverU'd to the common practice of 
indorsements being made by the obligee, and were of opinion 
that the inclorsemeiUs ouglit to liave been left to the jury, who 
were to consider whether the indorsements were made with 
the }>rivity of the obligor. There aj^pears to liave been no 
du'ect jiroof ofthe indorsements having been made at the time 
when they bore date, and tliis is mentioned as the ground of 
the objection, (l) li' the obligee, by whom the ind<irsements 
were made, hud tiled within twenly years after the date of the 
1 ) 011 ( 1 , this would have supplied direct evidence, at least, that 
the iudorseinenls were nuidt; bt 'ore the ])resnmptioii of the 
payment of tlie {irincipai could liave arisen, and ■when it was 
against the interest of the obligee to make such indorsements, 
if the flict of the reccqit of interest w'as untrue; and then, 
it might have been said, the jury would be warranted in con¬ 
cluding, that such indorsements, so made against the interest 
t)f the party, laid been made witli the privity of the obligor. 
But the deatli of tlie obligee is not stated in the reports; and, 
to judge from the course of tlie arguments in the court of 
King’s Bench, as well as in the House of Lords, it seems 
not to have been proved. Nor is there any other direct proof 
of tlie indorsements having been made within twenty years. 
However, there is reason to believe, from the report in Brown’s 
Pari. Cases, that circumstantial evidence of some kind was 
jiroduccd, confirmatory of the indorsements; that repoit 
stating, the Chief Justice (Lord Rajnnond) being of opi¬ 
nion, that these indorsements were evidence to be left to tha 


(i) See the Report in Brown. 
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consideration of the jury, allowed them to be read; und othet' 
circumstantial evidence being given^ to induce the jury to believe 
the bond isoas not satifed, thei^e ix^as a verdict for the plaintiff"^ 
And this is tlie view of the case which has generally been 
taken in explaining the principle and gi'oiiruls of the decision. 
Lord Hardwicke, in the case of Glynn v. The Bank of Eng¬ 
land (1), who)*c the Ciise of Searle v. Lord Barrington was 
much observed upon, said, “ he took it, in that case, the in¬ 
dorsements were made and bore date within twenty years.” 
And the Lord Chief Justice Lee, in the case of Turner 
V. Crisp {2), which was about ten years after the judg¬ 
ment in the House of Lords, said, “ the indorsement 
m the case ot Searle v. Lord Barrington, appeared to be 
made before it could be thought necessary to be made use of 
to encoimter the presumption.” Lord Ellcnborough also, in 
the case of Rose v. Bryant (3), after observing, that “he had 
been at a loss to see die principle, on which these receipts in 
the handwriting of the creditor had sometimes been admitted 
as evidence against the debtor,” added, “ I am of ojiiiiion, 
they cannot be properly admitted, unless they are proved to 
have been written at a time when the effect of them was clearly 
in contradiction to the writer’s interest.” 

The case of Searle v. Lord Barrington seems, tlierefore, at 
least, to have established this principle, (if the reports of that 
case are correct,)lhat indorsements by the obligee, purporting to 
be made within twenty years after the date of the bond, though 
not proved by direct evidence to have been made within that 
time, are yet admissible, to repel the presumption of payment, 
after the lapse of twenty years, and are proper to* be left to 
the consideration of the jury, provided there are any circum¬ 
stances in the case, to shew tliat the indorsements have been 
made before the presumption could arise. 

An indorsement by the obligee, purporting that part of the 
principal sum has been received, if made after the presumption 


(i) 2 Ves. 42. 


( 2 ) 2 Stra. 827. 


(5) 2 Campb. 528. 
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of pajaticdtiiad arisen, is clearly inadmissible. (1) And fur¬ 
ther, if the- flefoidant produces direct evidence of the payment 
of the prirtcipal stim and interest at a certain time within 
twenty years, the plaintiff cannot be allowed to encounter 
that evidence by an indorsement in the hand-writing of the 
obligee, purporting that interest was paid at a subse¬ 
quent 'time (2); for, supposing the fact to be true, tliat the 
bond had'^lieen satisfied by payment, it would obviously be 
his interest to make such an indorsement, Avhich might after¬ 
wards be used as evidence in an action upon the bond. 

«• 

Although it may be presumed, that a bond has been satis¬ 
fied after a forbearance for 20 years unexplained on the part 
of the obligee, yet it has been held, that, in the case of a 
<juit-rent claimed by the lord of a manor, proof by the tenant, 
that no demand had been made upon him for near 40 years, 
was not a sufficient ground for presuming a release or ex¬ 
tinguishment; and that no such presumption could be raised 
within less than .00 years, which is the period fixed by the 
statute of limitations. (;i) A bond may be discharged by 
payment, and, on account of the difficulty of proving this fact 
after a length of time, it is reasonable to presume it without 
positive proof: but for the extinguishment of a quit-rent a 
deed is necessary, and it would be too much to presume, that 
the lord of a manor has executed such a deed, from the 
mere fact of liis not having demanded payment of the quit- 
rent. ‘‘ A presumption,” said ]Vfi\ Justice Aston, “ from 
mere length of time, which is lo support a right, is very 
different from a presumption to defeat a right; here the prer 
sumption is to defeat the right of the lord to a small payment 
within the 50 years limited by the sUitute; and, therefore, 
upon mere length of time unaccompanied by other circum¬ 
stances, such a limitiition ought not to be altered, and anotiier 
set iip.^’ 

(1) Turner v. Crisp, 2 Str. 827. by (3) St. 32 H. k. c. 2. s. 4. EW- 

Lee C. J. ritlge v. Knott, Cowp. 2H. 

(2) Rose V. Rryant, 2 Campb. 322. 

M 


Release of 
quit-rent. 
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Possession is prima facie evidence of property. Possessiotv 
with an assertion of property, or even possession alone, gives 
the possessor such a property as will enable him to maintaiw 
an action of trcwer or trespass against a wrong-doer. (I) Thus, 
it has been held, that an agister of cattle may maintain 
ti-espass aguiasta person for wrongfully taking them away. (2) 
And the pi'inciple applies to criminal as well as civil cases. ■ On 
a prosecution tor larceny, the property of the goods may be 
laid in the person who had possession at the time; and proof 
ot the mere possession will support the indictment. Tliis 
has l>een determined in the case of an agister of cattle (3), 
and in the case of a coachman, who drove the stage-coach by 
which the goods w'ere sent. (4) So, (to give another example 
in a civil case,) in an action on a policy of insurance (5), the 
mere fiict of possession of a ship by the plaintiff, as owner, is 
sufficient prima facie evidence of ownersbi]); and though it 
should appear on the cross-examination of one of the wit¬ 
nesses for the plaintiff, that the plaintiff derived his ownet- 
shi]> under a bill of sale executctl b}^ tlie witness bimself, it 
would not on that account become necessary for the plaintiff 
to produce that bill of sale. The proof of possession will be 
sufficient without the aid of any documentary proot^ unless 
such fiirther evidence is rendered necessary in consequence 
of some contrary proof on the other side. 

4 

Tlicrc arc many cases, not within the statute of limitations, 
where courts of justice, from a principle of quieting posses¬ 
sion, have held, that juries ought to presume the most solemn 
instruments to support a long uninterrupted possession. All 
shall be presumed to have been solemnly done, rather than 
ancient gi'ants (which were necessary for the perfection 
of the thing) should be called in question, although the grants 
cannot now be shown. (6) Ancient possession would injure 

( 1 ) Armorie v. Dclaminc, 1 Str. ( 5 ) Robertson v. French, 4 East, 

505. Graham v. Peate, I East, 244. 1,70. 

Sutton V, Buck, 2 Taunt. ,502. (6) 8 East, 26 . 5 . Bedle v. Beard, 

(2) 2 Roll. Abr. tit. Trespasi., (M). 12 Rep. 5. Mayor of Kinirston ▼. 

(5) Woodward’s case, 2 East, P. C. Horner, Cowp. 102 . .5T.R. 151 . 

iSn. vT. R.'i.<) 2 . Goodtitle dem. 
(4) Deakin’s case, 2 East, P.C. 65-5. Parker v. Baldwin, 11 East, 48S. 
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iiistead of strengtliening a title, after a succession of ages 
and the decease of parties, objections should prevail, which 
might Irnve been answered in tlie life-time of the parties, and 
which, if well fi>uiuled, would most probably have be^i 
sooner made. (1) Charters and grants fi'om the crown may 
be presumed, from great lengtli of possession, not only in 
suits between private parties, but in some cases against tlie 
crown itself if Uie crown were capable of making the grant* 
Thus, before the st. 9 G. 3. c. 16., Lord Mansfield C. J. held, 
thot a possession and enjoyment lor a hundred years were 
evidence in support of a title ogiiinst tlie crown; for tliough 
such possession could not conclude as a positive l)ar, because 
there was no statute of limitation against the crown, yet it 
might operate against the crown as evidence of right in tlic 
deterulant, if tlie claim could have a legal commencement* (2) 


An endowment of a vicarage may be presumed from the 
long and continued possession ol‘ tithes and other profits. (3) 
So, long and uiiinterrupte<l usage will support a modus 
decimaiidi. It is evidence from which the jury may presume 
an agreement beyond time of memorj'', between the land- 
owners and all tlie parties, whose consent was necessary to 
give it effect. But such usage will not of itself be sulficient 
to support a modus dc no7i dechnavdo, claimed by a lay 
person against a spiritual rector; although it is certainly 
strong evidence of the right, when a legal foundation for 
such an exemption has been established. And though 
constant usage is evidence of a modus decimandi, and is a 
ground for presuming grants even against the crown; yet in 
tile particular instance of a composition real in lieu of tithes, 
it is settled, that where the deed cannot be produced, some 
evidence must be given referring to tlie deed, or shewing that 
it did exist, independent of mere usage. (4-) And the reason, 

( 1 ) See note (6) in preceding page. (4) Knight v. Halsey, in error, 

( 2 ) Case of the King against 2 Bos. & Pull.SOG. Bcnnet v. Ncalc, 

Brown, cited by Lord Mansfield, 1 Wightw. 524, Chatfield v. Fiycr, 
Cowp. 110. And see cases in pre- 1 Price, 253. Ward v. Shepherd, 
ceding note, 3 Price, 608. Bennett v, Skeffing' 

( 5 ) Crimes v. Smyth, 12 Rep. 4. ton, 1 Daniel’s llcp 10, And see 
-2 Gwill. 5H. Tib. 732. . 1 Eden’s Rep. 296. 

31 2 
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why this has l^cn so held, is stated to be, that, if it were other-^ 
wise, the church would be defrauded, and every bad modus 
turned into a good composition, “ The presumption of a 
deed from long usage is for the furtherance of justice and for 
the sake of peace, when there has been a long exercise of an 
adverse right. For instance, it cannot be supposed, that any 
man would suilcr his neighbour to obstruct the light of his 
windows and render his house uncomfortable, or to use a way 
with carts and airriages over his meadow for 20 years suc¬ 
cessively, unless some agreement had been made between the 
parties to that effect, of which the usage is evidence. But 
with respect to a composition for tithes, the same reason does 
not obtain, because temporary agreements are made and 
continued for the convenience of parties during a succession 
of incumbents: and there is no exercise of any adverse right, 
which is generally deemed necessary to raise the presump¬ 
tion/' (1) 


Upon the same principle, uninterru})ted enjoyment of an 
easement for 20 years, or upwards is strong evidence of a 
right of enjoyment, from which juries are directetl by the 
coui't to presume a conveyance or agreement; as, in an ac¬ 
tion on the case for obstructing the plaintiff’'s liglits (2), or in 
the case of u market regularly kept above 20 years. (3) So, 
a faculty from the ordinary may be presumed from the long 
uninterrupted usage of a pew in a church, claimed as ap¬ 
purtenant a messuage. (4) So, an adverse enjoyment of a 
way over another person’s land for above 20 years is a strong- 
ground for the jury to presume a grant, althoiigli about 26 
years ago the way was extinguished by an award under an 
iiiclosure act (5) If indeed the party had asserted his right 

(1) Sec note (4), preceding page. (5) Campbell v. Wilson, 3 East, 

(2) Lewis V. Price, rejmrtcd in 294.302, Keymerv. Summers, Bull. 

Mr. Serjt. Williams’s edit, of Saund. N. P. 74. Carr v. Heaton, 3 Gwill. 
2 vol. I?.**. «; Dongal v. Wilson, id. !26‘2. As to a public right of way, 
175.6.; Darwin V. Upton,id. .3T. R. by a presumed dereliction on the part 
159. of the owner of the soil, see the case 

(3) Holcroft V. Heel, I Bos. &. Pul. of the Trustees of tlic Rugby Cha- 

401. rity v. Merry weather, 11 East, 375. n. 

(4) ffogers v. Brooks, 1 T. R. 431. R. v. Lloyd, I Cnmpb. 260. R. v. 

(rtl Griffith V. Matthews, 5 T. R. Barr, 4 Campb. 16. Woodycr v. 
*296. 298. Haddon, .s Taunt. 125. 
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to be grounded on the award, this would sh^ tliat the way 
was used by mistake; but unless it could be clearly referred 
to something else besides adverse possession, the jury would 
probably be directed not to consider small circumstances as 
raising a presumption, that the possession arose otherwise 
than by grant. 

Adverse possession for a shorter period than 20 years will 
not of itself afford a ground for such a presumption; and 
there ought to be some other evidence in support of the 
right. (I) However, a licence may be presumed witliin that 
time, though in general a grant cannot; as, in an action of 
ejectment to recover part of a waste inclosed by the defendant, 
where it was proved that the steward of the lord of the manor 
hail from time to time seen the inclosure, which had been 
nearly thirteen years, without making any objection, this was 
held to be evidence from which tiie jury might presume a 
licence from the lord, (2) 

In the cases which have been mentionetl, the usage for 
twenty years was considered to be strong presumptive evi- 
<Iericc of a grant or agreement. But it is only 
proof; and therefore evidence is admissible to repel such a 
presumption; as, by showing that the usage was limited, or 
modified, or bad in its commencement, or that it clearly 
originated in a mistake. (3) In the case of Darwin v. 
lepton (4), wliich has been cited, where the effect of this kind 
of evidence was much considered. Lord Mansfield said, The 
enjoyment of lights with the defendiuit’s acquiescence for 
twenty years is such decisive presumption of a right by grant 
or otherwise, that, unless contradicted or explained, the jury 
ought to believe it. But it is impossible that length of time 
can be said to be an ahsohUe bar like a statute of limitation; 
it is certainly a prcsuniptwe havy which ought to go to the 

( 1 ) 6 East. SI.*;. 4 Barr. 196.7. (3) 3 East, 300. 302. Dawson v. 

Cotterel v. Crifliths, 4 Esp. N. P. C. D^. of Norfolk, 1 Price, 246. 

69 . (4) 2 Sauiul. 175. c. 

(2) Doe dem. Foley v. Wilson, 

11 East, 56. 


M 3 



Of Presumptive Evidence. [di. 7. 

jury/^ The other Judges also were strongly of the same 
opinion. In the case of Holcroft v. Heel, indeed (1), 
Ch. J. Eyre, who tried the cause, held, tliat an undisturbed 
possession of a market by the defendant for twenty-three 
years was a bar to an action brought by tlie plaindil^ the 
gnmtee of a neighbouring market, and therefore nonsuited 
the plaintiff; and tlie Court of Common Pleas seem, from 
tlie report, to have been of tlie siune opinion. But this case 
has been since explained by a learned Judge, who was counsel 
in the cause (2); and it appears to have been the opinion 
of the Court, that tlie adverse possession was such strong 
evidence, that the Chief Justice ought to have left it to the 
jury to find a grant of the market from the crown; but as 
tlie court also intimated, that if the cause were to be tried 
;ig4iin upon the same facts, the jury would be so directed, the 
plaintift'’s counsel declined })ressing for a now trial. This cuse, 
therefore, appears not to be inconsistent with the other autho¬ 
rities, wdiich determine that such a continued possession is 
only presumptive evidence of a grant. 

The usjige, whicli is supposetl to lie founded on a grant or 
agreement, determines also the extent of the supposed grant. (3) 
Tile right granted is consitlercd to be commensurate with the 
right enjoyed. A person who has enjoyed a limited right can¬ 
not law'fiilly enlarge it to the detriment of others; and, in case 
of such eidargement, tliose who are prejudiced may lawfully 
obstruct the use in the newly acquired part; but still he will 
be entitled to the enjoyment of his former right, not only to 
the same extent, hut in the same specific manner. (4) So, if a 
person has a way for carriages from D. to B. over another 
imin’s close, and purchases land adjoining to B., he cannot 
use the way with carriages to tlie adjoining land, tliough he 
comes first to B. and so to the adjoining land; for this way 
may be prejudicial to the other person’s close. (5) The con- 

(l) 1 Bos. & Full. 400. 6 East, Goble, 1 Canipb. 320. Bcaley v. 
314. Shaw, 6 East, 208 . 

(l) 3 East, 298.302. (5) Roll. Ab. 391. tit. Chimin, 

(3) 14 East, 339,340. Art. 3. Laughton v. Waril, 1 Lutw. 

(4) ChancIliT V. Thoinphon, .T 111, 

Campb. 80. And see Martin 
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tinued use juid enjoyment of a private way tor carriages does 
not necessarily imply a pght to use it as a tlrift-way^ though 
the one has been often understood as including tlie other, (l) 
However, it has been held that the use of a carriage-way is 
evidence of a right of way for all kinds of cattle, more espe¬ 
cially, if some species of cattle have been usually driven along 
tlie way; and that it will be a question for the jury to deter¬ 
mine, from tlie nature and situation of the premises, and from 
otlier circumstances, whether it is more probable that the 
grant included both rights of way, or that one of them was 
excluded. (2) 


The principle above sUited must always be understood with 
this qualification, that the passession, from which the )>arty 
would pi*csume a grant of the easement, was willi the know¬ 
ledge of the person seised of an estate of inheritance. If a 
tenant for yeiu’s or for life gives a licence to anotlier to enjoy 
an easement on his lands for above twenty 3'ears without inter¬ 
ruption, this will not affect the person in reversion or remain- 
iler; but, on the determination of the particular esUite, he may 
<lispute the right to the casement, and tlie length of possession 
will not be evidence agjiiiist him to presume a grant, unless it 
can be shewn that he acquiesced. ( 3 ) So, where a person 
made windows in his house, and liad them for above Iwentv 
years, without any hiterruption from the occupier of the ojqio- 
site )n'einiscs, wlio occupied them uniler a lease, the Court of 
King’s Bench heltl, that the jiossession of such an easement 
would not allect tiie landlord on the ilotcnnination of the lease, 
and tiuit he would not lie liable to an action for raising the 
height of his own premises, and thereby obstructing tlie light 
through the new windows. (t) It is true,” said ^Ir. Justice 
Le Blanc in this case, that prosumplions are .sometimes 
made against the owners of land during the possession aiul by 
the acquiescence of their tenants, as in the instances of rights 
of way and ol’ common; but tliat liapiiens, because the tenant 


( 1 ) 1 Taunt. 284, 28.*;. 

(2) By Mansfield C. J. and Cliain- 
bre J. in Bullard v. Dvson, 1 Taunt. 

to 9 


(.“) Bradhnrv v. Grinsel, sSaund. 
1 75. (L ill note. 

(I) Daniel v. Noah, 11 East, 


.1 


79. 
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suffers all immediate and palpable injury to his own possession* 
and therefore is presumed to be upon die alert to guard the 
rights of the landlord as well as his own, and to make common 
cause with him; but the same ciuinot be said of liglits put out by 
the neighbours of the tenant, in which he may probably 
take no concern, as he may have no immediate interest at 
stake/’ 

Pr. Ev. in Presumptive, or circumstaiitiul evkleiice, must obviously be 

criminalcaset. ^ admissible in criminal prosecutions as in civil cases; for 

whether the proceeding be of a civil or criminal nature, the 
modes of reasoning, and of drawing conclusions from facts, 
must necessarily be the same- When direct evidence of facts 
cannot be supplied, as must continually hajipen in some of the 
worst species of crimes, reasonable minds will necessarily form 
their judgment on circumstiuices, and act on the probabilities 
of a case. The whole system of human action proceeds on 
probability. And ‘‘ as mathematical or absolute certainty,” 
(to use the words of Lord Mansfield in the Douglas cause) is 
seldom to be atbiincd in human affairs, roiison and public 
utility require, that judges, and all mankind, in forming their 
opinion of the truth of facts, should be regulated by the 
superior number of tlie probabilities on the oiu; side or the 
other, whether the amount of these probabilities be exj)resscd 
in words and arguments, or by figures and numbers,” The. 
principal difference to be remarked between civil and criminal 
cases, with reference to the ukkIcs of proof by direct or 
circumstantial evidence, is, that in the lin'iner, where civil, 
rights are ascertained, a less degree of probability may be safely 
adopted as a ground of judgment, tlian in the latter case, which 
aflects life and liberty. In criminal prosecutions, it has l>een 
observed (1), the circumskintial evidence should he such, as 
to produce nearly tlie same tlegree of certiiinty as that which 
arises from direct testimony, and to exclude a rational proba¬ 
bility of innocence. Doubtless, the circumstances ought to be 
of such a nature as not to be reasonably accounted for on the 


(1) Burnet’s Treatise on the Criminal Law of Scotlancl, 
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supposition of the prisoner’s innocence, but perfectly reconcile 
able with the supposition of his guilt. 

Circumstantial evidence has, in some instances, undoubtedly 
been found to produce a much stronger assurance of the pri¬ 
soner’s guilt, than could have been produced by the most 
direct and positive testimony, (l) As a general principle, 
however, it is certainly true, that positive evidence of a fact from 
credible eye-witnesses is the most satisfactory that can be 
produced, and the universal feeling of mankind leans to this 
species of evidence in preference to that which is merely circum¬ 
stantial. If positive evidence of a feet can be produced, 
circumstimtial evidence ought not to be trusted. Chief Baron 
Gilbert, tliercfore, considers it a higher species of proof He 
says, ‘‘ when tlie feet itself cannot be proved, that which comes 
nearest to the proof of the fact is the proof of the circumstances 
which necessarily or usually attend such facts; iind which are 
calletl presumptions and not proofs, for they stand instead of 
the proofs of the fact, till the contrary be proved.” 

A difference between witnesses on points of little importance 
affords no reason to suspect their veracity. These variations 
in testimony occur every day in the tnuisactions of common 
iile, and may be explained on the commonest principle of 
luuTiiui nature. Men relate facts, as they observe and remem¬ 
ber them; and the powers of attention, observation, and me¬ 
mory, are infinitely diversifieii. A iliflerence in the manner of 
relating uiiim})ortant circumstances is perfectly natural, and 
what miglit be expected in the ordinary course of things: on 
the contrary, it is tlie exact coincidence in minute particulars, 
that shows contrivance, and excites suspicion. An eminent 
writer, in iidverting to differences in the narrative of the sacred 
writers, lias made some\eryjudicious observations on this sub¬ 
ject, wliicli ui'e of universal application. (2) “ If several inde¬ 

pendent witnesses of fair character,” he says, “ should agree in all 

(1) A very remarkable case of cir- (2) The Bishop of LandalT’s Apo- 
runistantial evidence is stated at logy, p. 79. 
lengtii in Burnet’s Treat, on the Cri¬ 
minal I.iiw of Scotland, p. .52-1. 
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the parts of a story (in testifying, for instance, thataznurder pra 
lohbery was committed at a particular time, in a particular place, 
and by a certain individual), every court of justice in the world 
would admit the fact, notwithstanding tlie abstract possibility of 
the whole being false. Again, if several honest men should 
agree in saying tliat they saw the King of France beheaded, 
though they should disagree as to the figure of the guillotine, 
or the size of his executioner, as to the King’s hands being 
bound or loose, as to his being composed or agiUited in 
ascending tlie scaffold; yet every court of justice in the world 
would think, that such difference, respecting the circumstances 
of the fact, did not invalidate the evidence respecting the fact 
itself. It would be impossible to esfaiblish tlie truth of any 
fact, if a disagreement in the evidence of witnesses, in minute 
points, should be considered as annihilating the weight of their 
evidence in points of importance. In a Avord, the relation of 
a fact differs essentially from the demonstration of a theorem. 
If one step is left out, if one link in the chain t)f ideas consti¬ 
tuting a demonstration is omitted, the conclusion will be de¬ 
stroyed ; but a fact may be established, notwithstanding a dis¬ 
agreement of the witnesses respecting it in certain trifling 
particulars of their evidence.” 

On an indictment for larceny, proof that a part of the 
stolen goods have been found upon the person of the prisoner, 
or in his house or possession, is presumptive evidence agjiinst 
him of his having stolen them, so as to call ujion liira for his 
defence; and may be sufficient to convict him, if no facts appear 
in evidence to repel that presumption. The goods are some¬ 
times found in the prisoner’s house before his apprehension, 
frequently found aftemards; and there can be no objection to 
proof of their being found at one time or the other; scarcely an 
assize ever occurs, (as the court observed, in Watson’s case (1), 
where a question of this kind Avas suggested,) in which it docs not 
happen, that part of the evidence against a prisoner consists of 
proof, that tlie stolen property was found in his house after his 
apprehension. ITiis kind of evidence is frequently strengtlien^d 


(1) Siiti'kie, 
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materially by other circumstances, as by proof tliat about 
the time of the offence the prisoner was near the spot from 
which the goods were taken, or that he gave some false account 
respecting the goods on being charged with the crime, or 
endeavoured to conceal them, or perhaps tried to prevent an 
inspection, or by some other proof of suspicious circumstances 
in his behaviour. On the other hand, the inference, arising 
from the mere fact of possession, will be much weakened, if 
any considerable time has elapsed between the loss of the pro¬ 
perty and the finding of it again, or if the property was from 
its nature likely to pass in the interval tlirough many hands; 
especially, wdiere the prisoner betrayed no appearance of guilt 
at the time of his apprehension. 

A presumption of fact is in some cases made a presumption 
of law. Thus in the law of treason, an intention to kill the 
king may be reasonably infcn-ed from a conspiracy to seize 
his person and imprison him. ‘‘ Experience has shown,” says 
Mr. Justice Foster (1), “ that the distance is very small be¬ 
tween the prisons and the graves of princes.” This is a pre¬ 
sumption of fact. But it is fully settled by the best authori¬ 
ties, that such a conspiracy is in law an overt act of compass¬ 
ing the king’s tleath, imd in itself a substantive act of high 
treason within the statute of Edward the Third. The same 
observation apjilies to other acts, which have a less immediate 
and direct tendency to endanger the king’s life, such as entering 
into measures in concert with foreigners in order to effect an 
invasion of the kingdom; this also is an overt act of com¬ 
passing the king’s death. ‘‘ It is a presumption of fact so 
obvious and so undeniable, that the law has atlopted it, and 
made it a presumption of law.”( 1) 

On an indictment for the murder of a bastard child, the 
concealment of the death by the mother is a strong circumstance 
of suspicion against her, if the cliild is proved to have been 
born alive. But, unless that is proved, the mere fact of con- 
realmcnt is in its nature equivocal. However, by the statute 


Presumption 
of law. 
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of 21 J. 1 . c. 27 . the burthen of proof was cast upon the tnother. 
and unless she proved the ne^tive, namely, tliat the child 
not born jilive, that statute did in effect make the concealment 
conclusive evidence of the murder. This act has been since 
repealed by the statute 43 G. 3. c. 58. s. 3.; by which the en¬ 
deavour to conceal the birtli is subject to a lighter punishment.* 


Sect. III. 

Evidence is to be conjined to the Points in Issue. 

The sole object and end of evidence is, to ascertain the trutli 
of the several disputed facts or points in issue on the one side 
or on the other; and no evidence ought to be admitted to any 
other point- 

of Evidence must jJwavs be considered with reference to the 
subject-matter, to which it is a})plied. And it is material, 
therefore, to consider the view, with which particular evi¬ 
dence is offered, in order to <lctermine whether it bears iij^on 
the point in issue. Evidence may be admissible in one point 
of view, though not in aiiotlier. A (jiiestion, for instiince, 
which would have been irrelevant and improper on the exa¬ 
mination in chief, may be rendered necessary by the course 
of a cross-examination. In criminal cases, though it is 
not material, in general, to intjuire into any other Hiking of 
goods, besides that specified in the indictment; yi t, for tlic 


♦ The 4th section enacts, “ that it may be lawful for the jury, by whose 
verdict any prisoner, charged with such murder, shall be acquitted, to find, in 
case it shall so appear in evidence, that the prisoner was delivered of issue 
of her body, which if born alive would have been bastard, and that she did 
by secret buiying or otherwise endeavour to conceal the birth thereof^ and 
thereupon it shall be lawful for the Court to adjudge, that such prisoner 
shall be commitled to the common gaol or house of correction for any time 
not exceeding two ;jcar8.** It ha? been determined by the opinion of all thje 
Judges, that the prisoner may be found guilty of the concealment, whether 
ehaiigcd with the murder by the coroner’s inquisition or on a bill of indict¬ 
ment returned by the grand jury. See R. v. Cole, Campb. .>71. 
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purpose of ascertainmg the identity of the person, it is often 
important to shew, that other goods, which had been upon an 
adjoining part of the premises, were taken in the same night, and 
afterwards found in the prisoner's possession. This is strong 
evidence of die prisoner having lieen near die prosecutor’s house 
on the night of the robbery; and in that point of view it is 
materia). Thus also, on an indictment for the crimeof arson, 
it may be shewn, that property, which had been taken out o 
the house at the time of the firing, was afterwards found se¬ 
creted in the possession of the prisoner. (1) To give one other 
insUuice: On an indictment against a county, for not repairing 
a public bridge, the defendants may shew, luider the general 
issue, that die bridge had been repaired fi’om time to time by 
private individuals; for one question is, whether the bridge is 
a public bridge; and upon that question it is material to in¬ 
quire, by whom and in what manner it had been repaired, 
with a view of ascertaining, whether those repairs were 
adapted to the service of the jniblic, or merely to the purposes 
of ornament or private convenience. It is one medium of 
proof, to shew that the bridge has been repaired by individuals; 
though that alone would be of very litdc weight (2) 

As the jury are bound to try only the matter in issue between Admissions on 
the parties, no evidence need be given to prove any points which *'®*^®*'‘^* 
arc admitted on record, luul none can be received to dispute 
an admission on the record, (3) Thus in an action for cutting 
down trees, if the plaintiff replies to the defendant’s plea of 
soil and freehold, that the tr^s were his trees and freehold, 

&c., he thereby admits the plea of the defendant, and cannot 
dispute that he had the freehold of the soil. So if a tenant 
justifies for common, and the issue on the right of common is 
found for the demandant, the jury cannot find, that the tenant 
did not put in his cattle, for that is admitted, (4) So in an 
action of debt on award, where the ilefendant pleads no suck 
awards the jury cannot find matters which make the award 

(1) Richman's case, 2 East, P. C. amptonshire, 2 Maulc & Selw. 262. 

1035. Sec L,ord Ellcnborough’s judgment. 

(2) R. V. the Inhabitants of North- (3) Bull. N. P. [298]. 

(4) Com. Dig. tit. Pleader, (S. 17.) 
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void, if they are not contained in the award itself. (1) If the 
defendant} in an action of covenant for not keeping premises 
in repau*! plead performance, he admits, by refraining from 
the plea of non est factum, so much of the deed as is ex¬ 
panded on die record; but he admits no more; and if the 
plaintiff would avail himself of any other part of die deed, he 
must prove it in the coimiioa way by the attesting witness. (2) 

T!ie defendant’s plea oSplme administravit admits that lie is 
nilminislrator, mid he cannot afterguards dispute it in the same 
action. The plea of not guilty in an action for an assault upon 
a {xsrson described as die wife of the plaiiitif]^ admits die mar¬ 
riage. The plea oipayment^ in an action of debt by the assig¬ 
nees of a bankrupt upon a bond, admits their title to sue as 
assignees (3); die general principle lieing, diat a party, who 
puts himself upon one issue, admits all the rest. To give one 
other instance: If die deteudant in an action of trespass justify 
die removing of die object, with which he is charged, ;is in¬ 
jurious to his property, and the {JaintifF reply that the defend¬ 
ant removed it with unnecessary force, doing unnecessary da¬ 
mage, &c., diis replication admits damage to a certain ex¬ 
tent, such as would justify the defendant in removing the 
object, and therefore precludes the plaintiff from shewing that 
no damage had been done. (4) 


With these general observations, we may now procetid to 
consider more closely the rule, which is the subject of this sec¬ 
tion, with reference to some of the issues in jiarticular actions. 
It is not within the plan of the present volume to treat at 
length of the various issues in all the several forms of action ; 
but our attention will be confined to a few only of such issues 
as come most commonly into practice. First, then, of the plea 
of non a^sitvupsit ; secondly, of die plea of non est JiictuM ; 
thirdly, of the plea of mt guilty^ in an action of trespass. 
After this, the next f]uestion, to be considered, will lie, how 


1) 2 Roll.Abr. 692. I 25.. 

2) William! v. Sills, 2 Cainpb. 
519. For other examples, seeHill v. 
Wright, 2Esi>. X. P. C. 669. Wat¬ 


son King, 4 Cainpb. 272. Har¬ 
rington V. M'Morris, 5 Taunt. 22S. 

(3) Corsbic v. Oliver, 1 Stark. 76. 

(4) Piukcring v. Rudd, I Stark. 5P. 
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fiu' evidence of other transactions between the same parties is 
admissible; whether customs may be proved^ when similar to 
those in issue, but existing in other manors or parishes; as to 
the proof of other trespasses, other libels, and other slanderous 
words; and in what cases evidence of character can be received. 

The rule, under discussion, may then be considered with 
reference to criminal proceedings; and the section will con¬ 
clude with some observations as to the effect of a judgment by 
default; payment of money into court; and lastly of bills of 
particulars. 


In an action of assumpsit, the defendant, under the general Evidence 
issue of non assumpsit, may give in evidence any thing which 
shews,that the plaintiff at the time of the commencement of the 
suit, had not a good cause of action, or that nothing is due (1), 
as, performance, or payment; or may shew a release(2), or 
accord and satisfaction (3), or discharge before breach (4), as 
a legal excuse for the non-performance; or that the contract 
was different from that stated (as, that it was made with the 
plaintiff and other persons not named in the action (5), or 
with one of the plaintiffs alone) (6): or may disaffirm the 
contract by shewing, that the plaintifti who sues as a feme sole, 
was married at the time of the contract; or that tlie de- 
feiulaiit, wlio is sued iis a feme sole, was then married; or 
that the defendant, who is sued as a married woman, was at 
the time of tlie delivery of the goods married to another man, 
her first husband, who is still alive (7): or may avoid the con¬ 
tract by shewing that it was usurious (8), or founded on a 
gaming or other illegal transaction (9), or that the defendant 
was an infant at the time of making the promise (10), or that 


(1) Bull. N. P ISsi. 4 Taunt. 165. 

(2) Bull. N. P. ib. Hawley v. 
Peacock, 2 Campb. 55s. 4 Taunt. 
165. Miller v. Aris, 3 Esp. N. P. C. 
234. 

(.>) Puraraorc v. Johnson, 1 Lord 
Raym. 566.12 Mod. 376. S. C. Hiix- 
ham V. Smith, 2 Campb, lo. So also 
in an action for slanderous words, 
Lane v. Applegate, l Starkie, 97. 

(i) 12 Mod. 53S> S. P. admitted 
J Mod. 262. 


(5) Leglise v. Champante, 2 Str. 
820. 

(6) Wilsford V. Wood, 1 Esp. 
N. P. C 183. See, as to variance 
in proof of contract, post. 

(7) Cowley V. Robertgpn and wife, 
.3 Campb. 438. 

8) 1 Str. 498. Bull. N.P. 152. 
9} I Ld. Rayni. 89. 

10 ) 1 Salk. 279. BulI.N.P. 152. 
Gilb. Ev. 16.T. Howlett v. Uaswcll, 
4 Campb. 118 . 
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he was made to sign the supposed written agreement in such a 
state of intoxication, as not to know what he did. (1) 


But the defendant Cfinnot, under the plea of non assumpsit, 
shew any matter, that would not go to the gist of the action, 
but merely to discharge it, as the statute of UmiUitions (2); 
and though it should appear on the face of tlie declaration, 
tliat the cause of action did not arise within six years before 
the commencement of the action, yet the defendant can only 
take sulvantage of this, by pleading the statute. Nor can the 
defendant shew a payment of the debt, after the action brought, 
and that the plaintiff gave him a receipt for the debt and also 
for costs in the action ; except for the purpose of lowering the 
damages to mere nominal damages: but with this view, the 
evidence is admissible. (.3) “ The Court of King^s Bench 

(said Ch. Justice Gibbs, in the case referred to) liave suffered 
what has passed between suing out of the writ and filing the 
declaration to be given in evidence without pleading it. But 
the payment of the debt and costs, which ju'ises after action 
brought, should be introrluced by plea. The plaintiff, how¬ 
ever, can only claim nominal damages.” 


The defendant will not be allowed to prove under the gene¬ 
ral issue, that the contract was not with himself alone, as stated 
in the declaration, but jointly with other persons (4); for proof 
that another contracted is not evitlence tliat the defendant 
himself did not contract; and where several persons make a 
joint contract, each is liable for the whole, although the con¬ 
tract be joint. Such an objection can only avail, wlien the 
fact is pleaded in abatement. And although it should appear 
on the evidence produced on the part of the plaintiff, that 
other persons are liable as joint contractors with the defend¬ 
ant, this is no variance, and the plaintiff will be entitled to 
recover. (5) 

(1) Pitt v. Smith, 3 Carapb. 33. ant was surviving partncr,nnd tliougli 

(2) Bull. N. P. 152. he was not so charged, the plaintifl' 

(3) Holland T.Jourdine, I HoIt,6. recovered; and Spalding v. Mure, 

(4) Rice V. Shiite, 5 Burr. 2611. 6 T. R. 363, was overruled, as to thiK 
Abbott v. Smith, 2 Blac. Rep. 946. point. 

Cowp. 832. Richards v. Heather, (5) Germain v. Frederick, and 
1 Barn. Aid. 29. Hero tlic defend- Kvans v. Lewis, l Saiind.29l. v.d, in 
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^ The rule which hog been just laid down with respect to 
joint contracts, either written or by parol, applies also to the 
case of Joint bonds. If an action is brought against one 
obligor alone, who pleads nm est factum^ the plaintUF may 
maintain his action, notwithstanding that there appears to 
be a joint obligor, on the production of the bond (1); and al¬ 
though the bond is declai'ed upon as the joint bond of the de¬ 
fendant and two other persons, it will be sufficient to prove 
tlie execution by tlie defendant alone. (2) The plea of non 
est factum puts in issue, whether it be the defendant’s deed at 
tlie time of pleading. It may therefore be proved, under this 
issue, that the party was incompetent to make a deed, or that 
the delivery of the writing was absolutely void as an execution; 
thus, it may be shewn, that the defendant was at the time of 
the delivery a lunatic (3); or that he was blind, or unlettered 
iuid uiiulde to read, and thitt the deed was misread to him (4); 
or tliat li^ was made to sign it, when so di'unk as not to know 
w'bat he did (5); or tliat the defendant was a married woman, (6) 
Or it may be shown, that the deed was delivered to a 
stranger as an escrow on a condition not performed. (7) Or 
the defendant may take advantage of a material variance 
between those parts, wliicli arc set out on the record as })arts 
of the deed, and the deed produced. (8) Thus, if any material 
part of the same integral covenant is omitted, which varies the 
sense and meaning of the otlicr part declared on, proof of such 
variance will negative the fact of its being the deed of the 
defendant. (9) 


note. The la^^t case was an action 
against defendant as {frawcro£ a bill, 
'wliicii appeared iii evidence to have 
been drawn by him and another joint¬ 
ly. See also Mountstephen v. Brooke 
1 Barn. Sc Aid. 2iil. which ditfers 
only in being an action against an 
acceptor* 

(l) Whclpdalc’s case, 5 Ilcp. IID. 
Cabell V. Vaughan, 1 Saund. 2yj. 
Oaulton V. Chaliner, i Saund. 201./ 
note. South v. Tanner, 2 Taunt. 
254. 

(a) Middleton v, Sandford, 4 
Campbi 34.—I’he bond, in this case, 
was the joint and several bond of the 
obligors, and an objection was taken 


on the ground of a variance, but 
overruled by Mr. Justice Danipier. 
(.j) Yates V. Boon, 2 Sir. 1 104. 

(4) Thorowgootl*s case, 2 Rep. 0. 
Gilb. Ev. 145. 

(5) Bull. N. P. 172. Pittv. Smith, 
3 Camph. 34. 

(6) Anon. C. 12 Mod. 609. Lam¬ 
bert V. Atkins, 2 Cuinpl). 272. Bull. 
N. P. 172. Gilb. Ev. IM. 

(7) Whelpdalc’s case, 5 Rep. 119.5. 
Co. Lit. 36. a. Bull. N. P. 173. 
Stoytes V. Pearson, 4 Esp. N, P. C. 
255. 

(8) As to variances, see post. $ 5 

(9) 11 East, 636. by Lord Ellen- 
borough. 


Evidence un¬ 
der non est fac^ 
tnm* 


N 
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For tlie same reason tJie defendant may show, that, after 
tlie delivery of the deed and before the time of bringing tlie 
action, die deed has been altered in a material point by the 
party, for whose benefit the deed was made, by some addition, 
or rasure, or interlineation, &c.; for then, at the time of plead¬ 
ing, it was not the ddbndands deed, but absolutely void. (1) 
Formerly the rule was, that a material alteration, would vitiate 
a deed, whether it had been made by the party himself, or by a 
stranger widiout his privity (2); but now, it seems, an alteration 
by a stranger, without the privity of the party, would not have 
such an effect. (3) It was resolvodin Pigot’s case (4-), that if the 
obligee altered the deed, though in words not material, the 
ileed is void; but if a stranger, without his privity, alter the 
deetl in any point not material, it will not avoid die deed. 

l^he defendant, under the general plea of non cst factum, 
cannot prove payment, or give in evidence a release, or accord 
and satisfaction; and if the ileed is merely voidable, (as, by 
reason of his infancy, or for duress of his person,) he may 
plead such matter, and so avoid the ilecd; but cannot give it 
ill evidence under the plea of non cst factum, for at the time of 
pleading it had not been avoided, and was his dei;d. (5) Even in 
cases, where it is enacted by the legislature that the deed sliall 
bo void, (as, by stat. Ann. c, l^. s. 1. for giuning, by 5, 
(> Ed, 6. c. Id. S.2, 3. for sale of office, b}' 12 Ann, st. 2. c. 12, s.2. 
for simony, and by stat. 13 Eliz. c. 8. for usury,) tlu! deieiui- 
ant cannot take advantage of this under tlie })lca of' non cst 
factum, but ought to plead the special matter, (d) And it is 
a general rule, where the consideration of the deed is illegal, 
whether by statute or at common law, that the defendant 
may take advantage of it by pleading the special matter ; hut 
cannot give it in evidence under tlie plea of non cst factum. (7) 

(1) 5 Rep. 11.9. h. Pigot’.<; case, (.5) Ren. 119. Com. Dig. tit. 
11 Rep. 27. Sheph. Touchst. 71. Plc-adcr, 2 w. is. 

Powell V. Duff, 5 Campb. 181. (o) Sec r> Ucp. 119. 

(2) Pigot’s case, 11 Rep. 27. at. (*") Collins v. Blantern, 2 Wils. 

(.3) See Htnfrey v. Bromley, (i 547. .152. Haniicr v.Wright, 2 Stark 

East, 511. 9 East, 551. 35, 

(4) 11 Rep. 27. Waugh V. Rus¬ 
sell, 5 Taunt. 707. 710 
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In an action of trespass qiiarc clamnm frcgit^ evidence of Evidence un¬ 
title and of right of possession is ndiiiissihle under the general 
issue; as, a demise from the owner of llie land (1); or, that 
the plaintifPs interest in the premises, wliicli he liad occupied 
under the defendant, had expired (2): or the defendant may 
prove, that at the time of the suj)poscd trespass the freehold 
and right of possession were in a third })crson, and that lie 
entered by his cfimmand. (3) Such evidence falsifies die de¬ 
claration, by shewing tliat the defendant did not break the 
close, as is stated in the declaration. (4) But the defendant, 
under tins jilea, cannot prove a licence from the plaintiff (5), 
or defect of the ])laintilFs fences (<j), or right of common (7), 
or right of way (8), or other caseiuent. (9) A distinction in 
this respect has been made between an action of trespass, and 
an action on the case. Thus, in an action for disturbing the 
plairitilFs right of common, the detendant may prove, under 
the geii(a*al issue, lliat he lias a right to (U'pasture his cattle on 
tlu; same common; for the averment, that the plaintiff could 
not enjoy in so ainjile a manner as of riglit lie ought, is part of 
the issue. (10) And in an action on the case for a nuisance, a 
licence from the plainliff may be given in evidence under the 
general issire. (JI) 


Formerly the detendant could not have proved, under the 
general issue, that he entered to take a distress for a rcnt- 
charge(12); but this evidence is now admissible, byst, 11 G- 2- 
c. 10. s, 21., which enacts, that, in all actions of trespass or 
upon the case, brought against any jierson entitled to rents or 
services of any kind, or other person, relating to any entry by 
virtue of tliis act or otherwise, upon the premises cliargeable 


(l) Dotld V. Kyfiin, 7 T.R. .'>5*1. 
(a) Ari^ent v. Durraiit, 8 T, R 

40.7. 

(.7) Diersiry’s case, 1 Leon. 501. 
8 T. U. 40.1. Oarr v. Flcfclicr. 
2 Starkic, 71- The declarations of 
the owner, made after the trespass, 
ore clcarfy not aihnissible, to shew 
authority j;ivcn to tlicilcfeiidant. Ib. 

(4) Odb. Ev. 221. 

(5) Gill). Ev. 2Hi. 2T. R. \6GAGH. 


(<>) Co. Lit. 2S*. a. Gilb. Ev. 
21G. 

(7) Id. 

(8) Glib. Ev. 217. 220 . 

(9) Hawkins v. A\'aUis, 2 Wils. 
173. 

(10) Bcnnct v. Spinkc, l Selw. 
N. P. 31}.7. 

( 11 ) Winter V. Brockwcll, 8 East, 
,108. 

(12) Co. Lit, 28.1. 
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nilb siK'ii roiits or services, or relating to any distress or 
seizure, sale, or disjK)sal of any goods or chattels thereupon, 
it may be; lawful for the defendant in such action to plead the 
general issue, and give the special matter in evidence. 


In trespass for taking goods, the detendant may prove under 
t!ie general issiie, that he recovered in an action against the 
])laintiilj and that tlie gootls in question were delivered to lihn 
in'execution ; or that they were given to him by a third per¬ 
son, to whom they belonged ; lor this is proof of title. Or he 
may prove that tlie g(K)ds were put into his custod}' as poiind- 
keej)er, and that as such he detained them ; for a pound- 
kee])er is obliged to lake and kee[) wliatever is brought to 
him; lie receives no written authority, lu) warrant, as a gaoler 
(ioes on the delivery of a prisojiei’ into his custody, and wh(» 
must therefort* the warrant in his justification, but is 

found to imp'ound t;ie catlu? at tlie ])eril of tlic person wlio 
brings lliciii. (i) 


rnjorofr.ihci' Nucli evidence aloiu' onglu to be admitU'd, as in some mail'- 
triMi-.iftioi'- nor bears upon the question at issue. An impiiiw into other 

Irnnsactions, besidrs tliose iunnetliately contested, may in 
some cases be Ciilin'lv irnliwant. The relevancv of evidence.' 
must depend upon tiic naUin* and circninstances of the j)ar- 
licular case; for all evidence is to be consiileriHl with references 
to the subject-niatler, tf) wjileh it is applied. For instance, in 
an action against an ;fCee])ior of a bill of t.xcliange, if the de¬ 
fence is that tlie aeeeplancc; is forged, it cannot be material to 
inquire, wlietlier tlu; person suspected of tlie foi’gery has forged 
the ilefendaiit’s n'liiie t(j anothia* acceptance. (2) Or where the 
question, bel ween ii landlord and liis lemint, is, wlie.llu*r rent w:is 
pjiyuble (pairteWy cn* hali-yearly, it must be obviously irrele- 
Icvant 1(» consider wiiat Jigreeuunts subsisted between the 
landlorti and other tenants, or at what time their rents would 
become due. (.'}) On the other hand, it may frequently be very 


(l) iiadkin v. Cliaiucllor and 
others, Cowp, 47^. 

('j) llahittiv. ScninJ, Pcaku, X. P. 
( I *; :. Viaey i Iv.p. N. 

|» f ■ '■■J'T. 


(.?) (.'artcr v. Pryke, Pcakr, X. P. 
C. 91. I'or ollicrexairi[)lcs, sec Hol¬ 
combe V. JlL'v\sf>ii, y Ciimpb. 351. 
Speiiadv v. t?c V/ibnt, 7 Fa'-t, U>H, 
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proper, and in some cases absolutely necessary, to look beyoml 
the transaction, which is the immediate subject of inquiry, into 
previous transactions, for the purpose of discovering; the loiow- 
ledge of the parties, thcij‘ motives, or intentions. 

The case of Hunter v. Gibson and Johnson (1), allbrd.s an 
instance of this kind. That was an action by an indorsee 
against tlie defendants, as acceptors of an inslriiment j)ui'" 
porting to be a bill of exchange: a (jiiestieu arose on thi: 
third count, which stated the bill to be payable to tx'aivr. 
under the ibllowing circumstances: It a|)j)eared iii evidoiice, 
that the name of the person mentioned as payt:(i was merely 
fictitious, but this fact was not known to the [)!;iinliir; and foi* 
tlu:])urpose ofshcwiiig, that the defendants, at the time ofliieir 
acceptance, either knew the name hi the bill to be fictitlou.-., 
or that the defcndaiUs had giveJi autlioritv to the drawi r to 
ilraw the l)ill in (jnestion [)a 3 'able to a Editions jX'rsoii, ih.- 
j)laiiitiir ])ro])osed to pr<ne, that tlie <.!erendants luid c;iven a 
general aiitliority to tlie drawt'r to draw of exchangi? iipoij 
them, to be made payable to lictiru)iis p.ersoiis, and evidence 
to this eflcct was prudiicetl; the counsel for the de^’eudaul^. 
objected to tins evidence, on the ground that it had no re¬ 
lation to the particular bill in question, and that tlie lads oi’ 
any particular trausaclion could not legally be inrerreil Iroin 
ciirninstaiices which aj>])lied wholly to other transactions. 
Lord Kenyon, wlm trlLd the cause, admilletl the evidence: 
upon wliicli, tlu* couuscl lor llva tiefendanls tendered a bill oi 
excej)tion.s. TJie C’ourt of King's iJeiicli gave judgment Ku- 
(lie defendant in error. A wi il of error was then brought in 
the House ot Lords; and the (piestioii on the admissibility of 
the evidence was ri'lerrcd to the Judges. On this ipiestion 
then* was a ilivision among the Judges; l)ut ilu; majoritv oi 
tlu*iii being oi’oj>iuloii, tliat the evidence ought to luive been 
received and leit to the jury? the jiulgment below was 
affirmed. ('J) 


(l) 'J II. Bl. 187. UBH. ?!)0. L’8.?. vf /niow/atgr in (‘ssu'ii;'; I'ounterlci' 
(•j) Sec ini’r;!, a« to tlr* proof nujiuy* 
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When a right is claimed by custom in a particular manor or 
parisli, proof of a similar custom in an adjoining parish or ma¬ 
nor is not admissible evidence. (1) In the Duke of Somerset’s 
case(l), Lord Ch. J. Raymond said, he had always looked 
upon it iis a settled ju'inciple in the law, that the customs of 
one manor should not be given in evidence to explain the 
custom of iuiother mmior; for, if this kind of evidence were to 
be allowed, the consequence seems to be, that it would let in 
the* custom of one manor into another, and in time bring die 
customs of all manors to be the same. And, in addition to 
diis argmnent of inconvenience, the objection tiiken to the evi¬ 
dence in that case, namely, that it was inapplicable to the j)oint 
in ilispute, api)ears to be very strong; customs being different 
in different nuuiors, and in their nature distinct. Unless there¬ 
fore some connection or relation is proved to have existed be¬ 
tween them, as by shewing tluit they were all formerly holdcn 
under the same lord, or that tlie one manor was anciently 
parcel of the other manor (2), such t;videuce is not admissible. 


But several cases mipear to have determined this point, 
that, where all the manors within a certain district are held by 
the same jieculiar tenure, and a (]uestion arises in any one of 
diem upon an incident to the teiiui\‘, evidence may be given of 
the usage, which ))rcvails in any of the other manors widiin 
the district. The first reported case of tliis kind is Champion 
V. Atkinson ("0, wIktc. the (]uestion was, wheUicr a general 
fine was due to an inliinl prticeding lord during his minority: 
and the deleiidants were allowed to give in evidence upon the 
trial of this issue, tluit other adjoining manors had the same 
custom, not to pay to the lord hi lore he attained liis full age: 
and similar evidence was there said to liave been receiveil, on a 
<|ucstion of cojjyhold tenure, between certain manors in Mid¬ 
dlesex, On the authority of this case of Chami)iau v. Addii- 


(l) D. of Somerset v. France, 1 
Str. i;ct. Undini^ v. Vowel), y Str. 

Funieaiix v. Ilutcliias, ('ov. i). 
aoV- By lijller, J. in \oi)Ie v. 
Kcnnowtiy, e Doutf. 5I*J. S. F.; hy 
f ia l)oe ckiii Fo.aei v. Ni¬ 


son, Ii> J'a&t, 63. S. P, 3 Owill. 965. 
Erskiiie v. UulHe, 

(; ] Moulin v. Dulison, Cro. Car- 
^8'1. 

(■") 3 Keb. DO, on Tr. at bar. 
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son, the Duke of Somerset’s case(l) was principally decided. 
On a trial at bar in that case, where the issue was, w'hetlier a 
general &ie was due from tlie tenants of certain manors in 
Cumberland to the Duke as next admitting lord, the Court 
after much argument admitted evidence, that die some fines 
had been paid in similar cases to the lords of other manors. 
Lord Ch. J. Raymond and Reynolds J. laid down the general 
rule as above stated, and were strongly against admitting the 
evidence; but afterwards agreed to receive it, on the audiority 
of the precedent in Kcble, and of cases said to have been so 
ruled on the northern circuit Fortescuc J., die only other 
Judge present, thought the evidence admissible, and made a 
<listinction between the custom and the tenure of a manor; anil 
as the question, there to be tried, merely concerned die tenure 
of the plaintill‘’s manors, he was of opinion that it would be 
proper to inquire, what were die qualities tliat attended other 
estates holden by the same tenure. So, in the case of Fur- 
iieaux v. Hutchins, on a question relative to lltc custom of 
tithing (<i), Lord Mansfield, iifter laying down the general rule 
diat “proof of the custom in one piU'ish is not evidence to 
affect another parish,” ailds this qualification, “ unless die 
custom is laid as a general custom of the counti’y.” Thus, 
wiiere half of a river belongs, by die constant custom of the 
countrj^, to the lords of the manors on each side of the water, 
proof of the custom in one manor is cvitlencc of the same 
ciistoimiry right in another. (3) It is evidence of a custom per- 
viuling one common district of manors. 

In the cases which liavc been cited, proof of a general right 
over one entire district was admitted to explain and affect the 
rights of different persons in different parts. Ujxm the same 
principle, the late case of Sir Thomas Stanley v. White (4) 
was determined. This was an action of trespass for cutting 

(1) D. of Somerset v. France, 1 S07,8O8.; sT. and 1 Maulc 

Str. (>.‘18. See also Lowther v. Haw & Scl. (>(>2. 
and others, Fortcsc. 41. 55. S. P., on (2) ('owp. 80S. 
appeal to the H. of Lords from the (.5) 1 IMauIe tS: Sel. G(>2. 

jiulgmtmtof Lord Talbot, (Ml.; Dean (l) 14 East, .'>.'>2. Eryan v. Win- 

jtiui fMiapUT of Ely v. Warren, 2 wood, 1 Taunt. 208. 

Atk. isy. y. P. See also Cowp. 

N 1 
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down the plaintiiF’s trees; the defendant pleaded his soil and 
freehold in the close, upon which the trees were growing, &c.: 
the plaintiff replied, that the trees were his trees and freehold. 
It appeared on the trial, that the trees in question grew in a 
w'oody belt, of considerable extent, entire and undivided, 
which encircled the plaintiff's manor, and lay contiguous to a 
number of closes belonging to several owners, one of which 
closes was that of the defendant. Evidence was admitted of 
several acts of ownership, in different parts of the belt, by 
those under whom the plaintiff claimed, which had been ac¬ 
quiesced in by the owners of the adjoining land. And the 
Court of King's Bench afterwards, on a motion for a new 
trial, adjudged the evidence to have been properly admitted, 
as evidence of the general right through the whole extent of 
the inclosure. 

The general rule, then, is, that a custom of tithing, &c. in 
one parish, is not evidence of a custom in another. So, in 
an action by a rector for tithes, where the point in issue is, 
whether there exists a modus of a certain sum of money for a 
paitlcular farm in a township within tlie parish, the defendant 
will not, in general, be allowed to inquire, whether other 
tlirms in die same township are not subject to the same pay¬ 
ment. Such an inquiry, however, may be very proper on the 
other side, in cross-examination, for the purpose of shewing 
that such payments cannot be a motius, consistently with the 
evidence which has been previously adduced. This was lately 
adjudged to be admissible in the case of Blundell v. Iloward.(l) 
The question there was not put by the defendant with a view 
of supporting tlie modus setup by him; but was put by the 
plaintiffs, in order to shew that this and similar payments by 
the occupiers of different tenements were merely portions of a 
sum in gross paid throughout the township by way of compo¬ 
sition, and could not be a modus, since the ecclesiastical sur¬ 
veys, which had been produced on the part of tlie rector, 
were entirely silent as to any modus co-extensivc with the 
township. , 

1 

(l) 1 Miiule & Sd. 
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In trespass for taking goods, the plaintiff can only proTO 
the taking of such goods as aje mentioned in the declaration. 
And in trespass for assault and battery, or qmreclattsumfregitf 
where the declaration charges, that the defendant on a certiun 
day, and on divers other days between that day and the com¬ 
mencement of the suit, assaulted, &c. the plaintiff may prove 
any number of trespasses within those limits; or he may prove 
a trespass beyond the remotest day, waving all the rest. (1) And 
even after proving several assaults within the days mentioned 
in the declaration, perhaps he would be allowed to give evi¬ 
dence of assaults committed before that time, as proof of the 
defendant’s malice. So, in an action for criminal conversation, 
the plaintiff* may prove several acts of adultery within the 
times specified; and in addition to this, he may shew indecent 
familiarities antecedent to the first^mentioned day, though he 
cannot shew a previous criminal connection. (2) Such evi¬ 
dence is admissible to explain the nature of the intimacy, that 
subsisted between the parties. 


Proof of other 
treipassei, Ac. 


In an action for slander, the plaintiff, after proving the ^ o*ker 
words as laid in the declaration, ■ may prove also, that the de¬ 
fendant spoke other actionable words on the same sub¬ 
ject, either before or afterwards (3), or that he published 
other libels on the same subject, or other copies of the same 
libel. (4) This evidence is admissible, not in aggravation of 
damages, but for the purpose of proving the defendant’s 
malice in deliberately publishing or speaking the words, which 
are the subject of the action. For this reason, in a late case, 
where the intention of the defendant, in publishing the libel, 
was not in any degree equivpcal. Lord Ellenborough refused 
to admit evidence of the publication of other libellous papers, 
subse<|iient to that which was the subject of the action. (5) 

The distinction, which was at one time made between words 


( 1 ) Bull.N.P.86. 

(2) D. of Norfolk v. Germaine, 
H St. Tr.^. 

(.7) Charltcpv. Barrett, Peake, N. 
P. C. 22. Rustcll V, Macfjuister, l 
Cainpb. 49. Tate v. Humphrey, S 
Campb 73, (A) Plunkett v. Cobbett, 


Holt on Lib. 2d. ed. 292. 2 Selw. 
N. P. C. 938. S. C. 

(4) R. V. Pearce, Peake, N. P. C. 
74 . Lee v. Huson, Peake, N. P. C> 
166. Plunkett V. Cobbett, 5 Esp. 
N. p. r. J36. 

(5) Stuart V. Lovell, 2 Starkic, 93. 
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actionable and such tis are not actionable, (that^ in the latter 
case other words might be given in evidence, but not in the 
former,) (1) has been since properly overruled. (2) 

In the last case on tliis subject, Finnerty v. THpper (3), 
which was an action for a libel published in a periodical work, 
Mansfield C. J. refused to admit in evidence subsequent num¬ 
bers of the same work, imlcss they expressly referred to the 
libel, for which tlie action was brought; for the subsequent 
publication, he said, might contain die most scandalous im¬ 
putations, while die foraier libel may have been almost no¬ 
thing; and the necessary .consequence must be, that the jury 
would give damages for the second libel in an action for 
die first, although the defendant would not have the same op¬ 
portunity of proving the truUi of its contents, as if it were 
made the subject of a distinct action. The Chief Justice was 
of opinion, that the same restriction was proper, and had been 
obseiwed, in actions for words spoken, namely, that the sub¬ 
sequent words ought to refer to the same subject*; and he 
drew a distinction between die case then betbre him and that 
of Carr v. Hood, which had been cited for die admissibility 
of die evidence; die defence there was,, that the publication 
in quesdon was fair criticism on the writings of the phiintifii 
and therefore any odier papers published by the defendant, 
to shew that he was actuated by malice in publishing the 
libel complained of, were cerUiinly admissible evidence. 

And as it may be proved on die one side, that the defendant 
published other distinct papers on the same subject, or odier 
liliellous passages in the paper which is the subject of the pro- 

(1) Mead v. Daubigny, Peake, N. (2) Rustcllv. Macquistcr, I Camp. 

P. C. 125. 49. And see cases cited above. 

(5) 2 Canipb. 72. 

* On a review of the cases, which have been above cited, it will be found 
tfiat in all of them except two, niimcly, Lee v. Iliison and Riistell v. Mao- 
quister, the subsequent words or libels, oF'U’ed in evidence, expressly refer¬ 
red lo those whicli were the sulyect of the action; and in those two cases 
it docs not appear from the reports, whether they had, or had not, such a 
reference. 
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secution, as shewing that he acted deliberately, and from the 
motives imputed to him j so, on the other hand, the defendant 
will be allowed, in vindication of his motives, to give in evidence 
any parts of the same paper, th$it treat of the same topic as the 
supposed libel, and are fairly connected with it. These pas¬ 
sages may be so far distant and so disjoined by other matter, 
and introduced in such a questionable shape, as to have 
scarcely any material bearing on the paragraph in question; 
or from their position and context tliey may be considered as 
f()rming parts of the same discussion, and entitled to the 
greatest weight. Under all circumstances, pjissages of the same 
jiaper, tentling to shew tlie intention and mind of tlie defendant 
witli res[)ect to a specific paragraph, are material for the 
consideration of a jury, (l) 

As evidence is to be confined to the points in issue, the Evidence of 
character of either party cannot be enquired into, in a civil 
suit, unless it is put in issue l)y tlie nature of tlic proceeding 
itself. (2) Thus, in an action of < joctiiient by an heir at law, 
to set aside a will for fraud and imposition committed by the 
tlefendant, witnesses cannot be examined to the defendant’s 
good character. (3) So, on the trial of an information against 
the defemlant for keeping false weights, where it was proposed 
to call witnesses on behalf of his ciiaracter, Eyre C. B. ruled 
that such evidence was not admissible in a civil suit (4) 

The oflence imputed is not,” he said, “ in the shape of a 
crime. To admit such evidence would be contrary to the 
true line of distinction, which is this, that in a direct prosecu¬ 
tion for a crime it is admissible, but, where the prosecution is 
not directly for the crime but for tlic penalty, it is not If 
eviilence to character were admissible in such a case as this, 
it would be necessary to try character in every charge of fraud 
upon the excise and custom-hcusc laws.” 

In an action for criminal conversation with tlie plaintiff’s i-In action 

for crim. con. 

( 1 ) 11. V. l.ainbcrt and Perry, ii (.’5) Goodrii»htdcm. Farr v. Hicks, 

Cani|)l>. .1.98. Bull. N. P. 296. 

(2) Bull, N. P. 1298.J (-J) Attoriiev-Ocncral v. Bowman, 

2 Bos. & Pull, 532. (a) 
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wife, evidence may be given of the wife’s general bad cha¬ 
racter for want of chastity, or of particular acts of adultery 
committed by her before she became acquainted with the de¬ 
fendant (1) This evidence is properly allowed in, mitigation 
of damages, which ought to be proportionate to the amount 
of the loss sustained. 4nd it may be proved, in mitigation of 
damages, that the pltuntilF himself has carried on a criminal 

conversation with other women (2); or that the plaintiff’s 
« 

wife made the first advances to the defendant. (3) Witnesses 
are not to be examined as to the general good character of 
the plaintiff’s wife, unless it has been attacked on the other 
side. (4) 


2. In action 
for dander. 


In an action for slander, it has been said, the plaintifTs cha¬ 
racter is in some degree put in issue, and therefore evitlence of 
antecedent good conduct, has been thought admissible. (5) 
But, at tlie furthest, such evidence is to be confined to general 
character; and witnesses are not to be examined as to par¬ 
ticular facts, for the purpose of falsifying the assertions in the 
alleged libel, where tliere is no justification on the record. 
Lord Ellenborough, in the case of Stuart v. Lovell (6), would 
not allow such an examination, being of opinion, that he 
could no more hear a falsification on the one side, than a justi¬ 
fication on the other. The defendant, in this action, cannot, 
under the general issue, prove the crime which is imputed to 


• (I) Coote V. Berty, 12 Mod. 252. 

Bull. N. P‘ 27. 296. Roberts v. 
Mulston, MS. case in Selw. N. P. 25. 
As to proof of general bad charac¬ 
ter, sec Foulkes v. Selway, S Esp. 
N. P. C. 236. 

(2) Bull. N. P. 27- Duberley v. 
Gunning, 4 T. R. 658. Bromley v. 
Wallace, 4 Esp, N. P. C. 237. Lord 
Kenton, in two cases, (Wyndham v. 
Ld. Wycomb, 4 Esp. N. P. C. 16., 
and another case there cited,) held 
such proof to be a bar to the plain¬ 
tiff’s action. But now this is not so 
considered. 

(.3) Elsam V. Fawcett, 2 Esp. N. 
P. C. 562. %^dincr v. Jadis, MS. 
case in Selw. N. P. 25. 

(4) In Bamfield v. Massey, 1 
Cainpb. 460., an action for the sc- 
^fitction of the plaintiff’s daughter 


it was proved, that she had been con¬ 
nected with another man, before her 
acquaintance with the defendant, and 
in answer to this the counsel for the 
plaintiff proposed to examine wit¬ 
nesses as to ner general character for 
chastity; but Ld. Ellenborough ruled, 
that they could not go into such an 
examination, as no evidence of ge¬ 
neral bad character had been offered, 
and that they were restricted to dis* 
proving the specific breach of chas¬ 
tity alleged on the part of the de¬ 
fendant. See also Dodd v. Norris, 
sCampb. 519. These cases carried 
the rule much further than is ad¬ 
vanced in the text. 

{.'») King V. Waring, 5 lisp. N. P. 
C. 13. by Lord Alvanley. 

(g) 2 Sturkic, N. P. C. 94. 
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the plaintiff (i); but he has been allowed, in many cases, to 
give evidence of the plain^ifTs general character, in mitigation 
of damages. Thus, where the libel imputed a crime to the 
))laintiiF, in consequence of which he complained of having lost 
the society of his acquaintance, the defendant on the general 
issue has been allowed to shew, that, before and at the time of 
the publication of the supposed libel, the plaintiff was generally 
suspected of the crime imputed to him, and that on account 
of this suspicion his acquaintance had ceased to associate with 
him. (2) This evidence, upon general principles, is clearly 
acimissible in mitigation, since a person of disparaged fame is 
not entitled to tlie same measure of damages, as another whose 
character is unblemished; and besides, in tliis particular case, 
the evidence disproved the averment, that the plaintiff had al¬ 
ways preserved a good character in society, from which he 
hud been driven by the insinuations in the libel. (3) Such 
evidence however is not admissible, where the defendant by 
Ills plea puts in issue the truth of the charge imputed. (4) 

(n an action for a libel, it may be proved also, in mitigation 
of damages, that the plaintiff has been in the habit of libelling 
(lie defendant. (5) 

In an action for a malicious prosecution, Lord Kenyon af- 3. Inaction 

lowed the defendant’s counsel, after proving circumstances of ™al*cioui 

.. prosecution. 

suspicion against the plaintiff, to inquire as to the plaintifPs 
general bud character, in order to shew that the defendant had 
probable cause for instituting the prosecution; but added, 
tliat they could not inquire into particular facts, with a view 
to reflect on his character. (6) 


( 1 ) Underwood v. Parkes, 2 Str. 
1200 , The C. J. there said, it had 
l)eoii so ruled by a large majority of 
Judges. And sec 2 Bos. & Pull. 225. 
n. (a) 

( 2 ) Lord Leicester v. Walter, 
2 (ytuiipb. 251.; and three other cases 

there cited l)y counsel, S. P. and- 

V. Moor, 1 Maul. & Sel. 284. 

( 3 ) 1 Maul. & Scl. 23G. 2 Campb. 
254. 

(4) Snowdon v. Smith, ruled by 
Chuinbrc J. 1 Maulc & Sel. 286. (a) 


But in Kirkman v. Oxley, an action 
for words charging the plaintiff with 
a larceny, Heath J. allowed the cte* 
fendant, who had justified, to give 
evidence of the plaintiff’s general 
bad character in mitigation of da¬ 
mages. Lincoln Sum. Ass. 1815. 

(5) Finncrty v. Tipper, s Campb. 
77. 

(6) Rodriguez v. Tadinire, 2 Em. 
N. P. C. 720. In a similar case, hw. 
Baron Wood held, that the defend¬ 
ant’s counsel could not inquire. 
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4. On indict¬ 
ment for rape. 


5. Evidence of 
prisoner’s cha¬ 
racter. 


Evidence confined to Points in Issue. (^Ch. 7- 

On the trial of an indictment for a rape, evidence is admis¬ 
sible on the part of the prisoner, that the woman bore a 
notoriously bad character for want of chastity and common 
decency, or that she had before been criminally connected 
with the prisoner: but it cannot be shewn, that she had a 
criminal connection with other persons. (1) And, on an in¬ 
dictment for an assault with intent to commit a rape, general 
evidence of the woman’s bad character, jwevious to the suji- 
posed offence, is clearly admissible; but evidence of particular 
facts, to impeach her chastity, cannot be received in this case 
more than in the last, not even for the purpose of contradict¬ 
ing her answers In cross-examination. (2) Her answers to 
questions, resjiecting particular flicts, not involved in the issue, 
are conclusive- And if on cross-examination she admit her 
own misconduct in some earlier transactions, it would be pro¬ 
per, on rc-examination, to iiujuirc into her conduct subsequent 
to such transactions, for tlu‘ purpose of restoring lier credit; 
other witnesses may also be called, to shew that she has since 
retrieved her character, (3) 

In trials for felony and liigh treason, and in trials also for 
misdemeanors (where the direct object of the prosecution is to 
punish the oflencc), the prisoner is always jKTmitted to call 
witnesses to his general character; and in every case of doubt, 
such evidence will be entitled to great weight. The eiKpiiry 
as to the prisoner’s general character ought manifestly to bear 
some analogy and reference to the nature of the cliargc 
against him. On a charge of stealing, it w'oulcl be irrelevant 
and absurd to inquire into the prisoner’s loyalty or humanity; 
on a charge of high treason, it would be equally absurd to 
inquire into his honesty and j)unctuality in private dealings. 
Such evidence relates to principles of moral conduct, which, 
however they might operate on other occasions, would not be 
likely to operate on tliat which alone is the subject of enquiry; 

whether the plaintiff was n person of c T the Judges on a case reserved, 
suspicious 'cnaracter. Newsom v. I 812 . MS. 

Carr, 2 Starkic, 69. ( 2 ) U. v. Clarke, 2 Starkie, N. P. C. 

(l) Hodgson’s case, by a majority 24.7. I>y Mr. Justice Holroyd. 

(.7) Ib. 242. 
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it would not alFord tlie least presumption, that the prisoner 
might not have been temjited to commit the crime for which he 
is tried, and is therefore totally inapplicable to the point in 
question. The enquiry must also be as to the general cha¬ 
racter; for it is general character alone, which can afford 
:uiy test of general conduct, or raise a presumption that the 
person, who had maintained a fair reputation up to a certain 
period, would not then begin to act a dishonest unwordiy part. 
What, then, is evidence of general character? One medium 
of proof, is by shewing how the person stands in general 
estimation; proof that he is I'cputed to be honest, is evidence 
of his character for honesty, and the species of evidence 
most commonly resorted to in such inquiries. It frequently 
occurs that witnesses, after speaking to the general opi¬ 
nion of the prisoner’s character, state their personal expe¬ 
rience of his honesty; and this statement is admitted, rather 
from favour to the prisoner, than strictly as evidence of general 
cliaractor. In cases where the intention forms a princijial in¬ 
gredient in the oficuce, a wider scope is allowed. a charge 
of murder, for instance, expressions of good will and acts of 
kindness, on the part" of the prisoner towards the deceased, 
are always considered iinjiortuit evidence, as shewing what 
was Ins general disposition towards the deceased, from which tKe 
jury may be led to conclude, that his intention could not have 
been what the charge imputes. 

On tri.'ils for liigh treason, where llie guilt is in tlic trai¬ 
torous intent, an nujuiry has often been allowed into the 
conduct and sentiments of the prisoner on particular occasions; 
but still, with reference to the overt-acts charged in the indict¬ 
ment, and to the transactions which are proved :igainst him. 
In I lardy’s case (1), this subject undement considerable dis¬ 
cussion. The ([uestion there put to the witness was this; 
whether, from his ])ersoiial acquaiiiUuice with tlie prisoner, he 
had ever lieard him state, what was his plan of reform. This 
question was objected to. The overt-act charged was, that 
the prisoner, lor the puqiose of accomplishing tlie treason of 

(i) 2-1 Howell’s State Trinb, 10fi5—lOf).*. 
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compassing the king’s death, did conspire with others to call 
a convention of the people, in order that the convention might 
depose the king; and the counsel for the prisoner submitted, 
that for the purpose of shewing that the convention was con¬ 
sented to be held, not widi the design impilted by the indict¬ 
ment, but with an innocent design, they might go into evidence 
of what the prisoner had at other times declared, inasmuch as 
t^ counsel for the prosecution had gone into all that the 
prisoner had at any part of his life declared touching tliis 
fact, and had gone also into evidence of what otlier members 
of the corresponding societies had said. They then defended 
the question by an able argument, in the course of which 
several cases were cited from the State Trials ; particularly the 
case of Lord Russell, the one which came nearest in principle 
to that under discussion, where the charge against the pri¬ 
soner was for compassing the king’s death, and the overt-act 
was, consulting to raise rebellion and seize the king’s guards; 
and Lord Russell in his defence called many witnesses to 
speak to his afiection towards the government and his detest¬ 
ation of risings against it; some of the witnesses gave evidence 
of his conversations and sentiments on this subject, shewing 
his aversion to all risings of the people : Dr. Burnet and Dr- 
Cox, in particular, spoke fully to this point, and without any 
objection either from the court or from tlie counsel for the 
prosecution. After the question, in Hardy’s case, had been 
argued at some length, Lord Ch. J. Eyre is reported to have 
thus addressed himself to the prisoner’s counsel, (1) “ I do 
not know, whether you can be content to acquiesce in the 
opinion, that we are inclined to form upon the subject, in 
which we go a certain way with you. Nothing is so clear, as 
that all declarations which apply to facts, and even apply to 
the particular case that is charged, though the intent should 
make a part of tliat charge, are evidence against a prisoner 
and are not evidence for him, because the presumption, upon 
which declarations are evidence, is, that no man would declare 
any thing against himself^ unless it were true; but that every 
^ man, if he were in difficulty, or in the view to any diffi- 


(i) St. Tr. 1094 . 
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culty, would make declarations for lilmsclf. Tliose declar- 
iirions, if offered as evidence, would be offered, therefore, 
upon no ground wliich entitles them to credit. That is the 
general rule. But if the question be, what was the political 
speculative opinion, Avliich this man entertained touching a re¬ 
form of parliament, I believe we all tlhnk, that oi)inion may 
very well be learned and discovered by tlie conversations whicli 
he has held at any time or in any place.” (1) Tlie ques¬ 
tion. afterwards put to the witness, was, whether before the 
time of the convention, which was imputed to the pri¬ 
soner, he had ever lieard from him wliat liis objects were, 
whether he liad at all mixed liimself in that business; and, 
in answer, the witness stated what he laui heard from the pri¬ 
soner respecting his plan of reform. (*2) In the case of Walker 
and others (3), who were tried fora conspiracy to overthrew 
thegovennneni, and the evidence was, tliat the conspiracy existed 
anti was i)ron‘*ht into overt-act at meetings in the presence of 
Walker, the couiisel lor the prisoners v/as allowed to ask a 
witness, whether, at any of these times, he had ever licard 
.Walker niter any word inconsistent with the duty of a 
good subject. I'lu; q\iostion was opposed, but held by 
Mr.Juslice Ileatli to b(* ailmissibh*. Tbev were allowed aho 

to 

to inquire into the geiu-ra! declarations of the prisoner at 
those meetings, whether tiu* witness had Ijeard lain say any 
thing that hud a tendency io disturb the jicuce of the kir7g- 
dom; and questions to tin* same ellect were put to many 
other witnesses in succession. 


The rule, that all manner of evidence ought to be rejected, 
wliich is foreign to llie points in issue, applies more strongly, if 
possible, to criminal prosecutions than to civil cases. This rule 


(1) As to the extent of this rule, 
to convcrsatioiM “ at any 
however remote; sec infra, p, 19f>. 

( 2 ) 24 Howell’s St. Trials, p. 1097. 
Another question, which the report 
states to have been put by the pri- 
sonrr’s counsel to one of the wit¬ 

\ 


nesses, was, ns to w'hat the prisoner 
haii (leclarccl to be the ohjtHt of the 
corresponding socielie*;; this was rot 
opposed, and seems to liavo been ad¬ 
mitted l)v th.. Court to be correct. 
See p. 1101, 

(.■5) Ib. p. IIJI, 


Rule in cri- 
uuf’al tw.es. 


o 
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4s Ibuuded in common justice; for no person can be expected 
to answer, unprepared and at once, for every action of his 
life. In treason, therefore, no evidence is to be admitted of 
any overt act that is not expressly laid in the indictment. 
This was the rule at cominuii law; and it is again prescribed 
and enforcetl by the statute of W. 3., which contains an 
express provision i<> that effect (1), hi consequence of some 
encroaclniients that Jiad been made in several statc-prosccu- 
tions. (2) The meaning of tJie rule is, not that the wliole 
detail of ficts should bo set forth, but lliat no overt act amount¬ 
ing to a distinct independent charge, though falling untlor the 
.same head of treason, shall bo given in evidence, unless it be 
expressly hud in the indictment; but still, if it conduce to tlie 
proof of any of the overt acts whicli are laiil, it may be brought 
as evidence of such overt acts. (3) ^\'ith this view, tlie de¬ 
clarations ofthc2^ri3oner, and seditious language used by him, 
are clearly admissible in evidence, as explainuig his conduct, 
and shewing the nature and object of the conspiracy. (4-) And 
acts of treason, tending to })rove the overt acts cliarged, 
though coininitted in a foreign country, may bo given in 
evidence. (5) 

On the trial of jin indictment for burglary and larceny (6), 
it a})peared upon the evidence, that the j)risoners might iiavt 
entered the house l)eii>re it was dark, and lliiit they hat! 
not tiikcn any part of the goods at the lime when they were 
discovered in the liotise; upon which, the counsel for the 
prosecution proposed to give evidence of a larceny in the 
house committed l)y the prisoners t)n a })rcccding tlay; 
but' the Court rejected tiie evidence, on the grouml that it 
tended to prove a ielony of a totally distinct kind; the 
prisoners were, Lhercfoie, acquitted on this charge, but 

(l) 7 W. 3. c. 3. s. 8. letter from the prisoner, exphauitoiy 

(s) Foster, 245, 6. of that stated on the recoJ tl, is ad- 

(3) Id. 9. 246. Vaughan’s case, wissible. Robinson’s case, 2 East. 

S St. Tr. 2. Deacon’s case, 9 St- P. C. 1112. 

Tr. 8. 1 Campb. 400. ( 5 ) Post. 10. Deacon’s case, 9 .St. 

(4) “R. /; Watsop, 2 SLirkie, 134. Tr. 8. 

So on an indictment for 'sending (6) R. v. Vandercomb and Abbott, 
a threatening letter, a subsequent 2 Leach, Cr. C. 816. 
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nftewatds indicted agam ior the other offent^ and con¬ 
victed. 


It would not be allowable to shew, on the trial of an indict¬ 
ment, that the prisoner has a general disposition to commit 
tlie same kind of olFenco, as that charged against him. Thus, 
in a prosecution for an infamous crime, an admission by the 
prisoner, that he had committed such an oiFcuce at another time 
and with another person, and tbftt lie liad a tendency to such 
practices, ought not to lie received in evidence.(l) But on an 
indictmonl for uttering a bank-note, knowing it to be forged, 
proof that the yirisoner had passt'd oilier forged notes of thcj 
same kind, is clearly admissible, showing that he know 
the tu)tc in qiu'slioii to be forged (2); and on a pi’osecu- 
tion for uttering counterfeit money, tlx* iact of the prisoner 
having other counterfeit money upon him, or of his liaving 
uttered other pieces of money of the same kind, is cvitkaiCo 
of* his having known, that the )nonc> which lie uttered was 
counterfeit. (3) Such evidence, fiir from being foreign to the 
jX)int in issue, is extremely materia]; foj' the la^ad of the olfejice 
charged upon the prisoner is, that he did llie act with know¬ 
ledge: and it would seldom In* jiossible to ascertain, under 
what circumstances the uttering look place, whether.from igno¬ 
rance, or with an intention to commit a fraud, without inquir¬ 
ing into the demeanour of the prisoner in the course of other 
transactions. The more dctaclicd in point of time the previous 
litterings are, the loss relation they will bear to that stated in 
the indictment; and the question then would be, whether the 
evidence is sufficient to warrant the inference of knowledge at 
one time, from such particular transactions at another time- (4) 
That is a question entirely for the jury. But whatever \veight 
the evidence may have, (which is quite another consideration,) 
it is clearly admissible; not as evidence of another offence, but 
simply of another transaction, in which the prisoner was 

engaged. 


(i) K. V. t;olc, Mich. term. l8to, {s) 1 New. Rep, vr. 
hy all the MS. (4) Id. 114. 

(*j) R. V. Wylie, i New. Ucp. 02 . 

It. V. Bull, I Cauipb. 5:^1. 

o 2 
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On an indictment against several prisoners, for a conspiracy 
to carry on the business of common cheats, proof is admis¬ 
sible, that the prisoners at a different time made similar 
representations to other tradesmen besides those named on 
the record (l): cumulative instances are necessaiy to prove 
the offence; the sam^ sort of evidence is allowed in an Indict¬ 
ment for barratry, and, ns befort? mentioned, in prosecutions 
for the <n*eiitost of all oflences, hiffh treason. The same kind 
of proof is constantly admitleil in trials for murder; in which, 
tbrinor ffriulaes and antocodont menaces are evidence of tlm 
prisoner’s malice against the deceased. 

The pica of not guilty puts in issue all the material parts of 
the indictment; and under tliis plea the prisoner may give in 
evidence any matter of justification, excuse, or extenuation. 
And if some other acts ol’the prisoner, besides those which arc 
the subject of the indictment, are proved against him for the 
purj)Osc of sliewing Iiis design in the affiiir in question, lie 
Vt'ill be allowed to explain those parts of his conduct, and with 
this view may give in evidence other contemporaneous jiar- 
ticulars of his conduct, which shew that he had a diflerent 
design from that imputed to him. This limitation (namely, 
that the particulars offered in evidence by the prisoner ought 
to be contemporaneous wdth those proved on the otlicr side, 
or at least confined within the same limits, to which the ov ’- 
dence on the part of the prosecution is subject) ap})ears to lie 
not unreasonable; for otherwise the prisoner would be at 
liberty to lake the wiiolc range of liis life, in the course of 
which his character and his designs may have undergone a 
complete change. This observation, however, is made with 
great deference; as the rule certainly a}>pcars to have been 
carried much further in one of the motlern state trials, in the 
case of Home Tookc. (2) in that case, several publications 
were given in evidence, on the part of the crown, cjmtaining 
republican <ipinians, which had been distributed by tlic piisoner 

(1) R. <v, Ryberti, 1 Campb. 400. ation oti tliis point, in R. v. I.ainbcrt 

(2) 1 East, P. C. 61. Giirnu^’s Rc- and IVrry, e Oimpb. 400. Sec also 
port, 2 vol. .76. S. C. HoweliNSt. Tr. Ld, O. Gordon’s case, 21 Howell’s 
vol. 25. 545. S. C. Sec the observ- St. Tr. 542, 
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during the period assigned in the indictment for the existence 
of the conspiracy; and this evidence was much relied on, as 
shewing that the notion of a reform, which was expected to be 
set up by the prisoner in his defence, was a mere pretext to 
cover his treasonable designs: to repel this conclusion, the 
counsel for the prisoner offered in evidence a book, wliich had 
been written by the prisoner twelve years before, on the sub¬ 
ject of parliamentary reform; the evidence was objected to, 
as having no relation wMtli the particular transaction in ques¬ 
tion, and because tlie prisoner’s opinions, wdiatever they were 
formerly, might have afterwards changed. But Lord Ch. J. 

Eyre said, tliat the question was not whether this book had a 
reference to the conspiracy charged, but wlietlier it liad not 
reference to the proof given in support of the charge; and he 
tliought it evidence to rebut tlie supposition, that the reform of 
parliament was a pretence made by the prisoner. The book 
vrub accordingly received in evidence. 

’File rule, which is now ihe subject of discussion, will be 
furtlier illustrated by considering tlie effect of judgments by 
default, of the payment of money into court, and of piu-ticidars 
of demand under a Judge’s order. 

First, as to judgments by default.—A jmlgment by de- Judgment by 
fault is an admission of the cause of action. Thus in 
an action on a bill of exchange against the defendant 
as acceptor, it admits that he accepted it, and that the 
bill is ns stated in the declaration; and he cannot afterwards 
shew on the execution of a writ of inquiry, that he had not ac¬ 
cepted it( 1); the only use in prcxlucing the bill is, for the purpose 
of seeing wJitther there is any indorsement upon it, of money 
having been paid. (2) Wo in an action for gootls sold and de¬ 
livered, or for money had and I'oceived, the defendant, by suf- 
iering judgment to go by dciliult, julmits that sometliing is 
line; ami he? cannot afterwards dispute the contract of sale. 


( 1 ) Green v. Hcarne,T. R. 501. Barnes Rep. Ellis v. Wall, ib. Bay- 

Bevis V. Linilteil, ii Str. 1149. Icy on Bills 227 ami Mills v. Lyac, 

( 2 ) .3 T. 11.302. Billers V. Bowles, MS. case there cited. 

o 3 
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or shew frau4 on the part of the plaintiif in makuig the con?^ 
tract (t); but the plaintifl’ will only have to pr'ove the atupmit 
due to. him. So on the execution of a writ of enquiry after 
judgment on denmiTer, the defendant cajmot controvert any 
thing but the amount of the sum in demand.: as, m an action 
for goods sold and delivered, to which the defendant plciuled 
covertiu*e, and the plaintiff replied, that the defendant’s-bu;fc- 
baud had resided abroad, and that the defendant, during all 
tlic time, &c. had carried on trade as a feme sofe, the Court 
were of opinion, that, after judgment on demurrer to this re¬ 
plication, evidence of the wife having acted as agent to iljue 
husband ought not to have been admitted on the execution of 
tile writ of enquiry; tliat the only question, to be decided by 
tlie jury, was on the auioiuit of tlic debt, and that the questional 
whether the debt had been contracted by the defendant 
agent for her husband, or in her separate capacity, ought to 
have been considered as deterinined by the record. (2) After 
judgnienl by default of a co-delemlant, the plaintiff* cannot 
be nonsuited as to the other defendant; but if the plaintiff* 
fail to lii.ilic out his case, the other defendant mujst have a- 
verdict, (fi) 


Payment of 
money into 
court. 


Secondly, as to pajmenL of laoiiey into court. — Such pay¬ 
ment is in general an ackncmJedgincJit of the right of action 
to the amount of the ))articular sum. (I-) And as it is an ac¬ 
knowledgment on record, the party cannot recover it back, 
although he has paid it wi-ongfully or by mistake. (5) It is aji 
admission by die delejuuuu, that the plaintiff lias a legal de¬ 
mand to a certain extent; but it is not an acknowledgment 
beyond that amount, and will not preclude the defendant from 
taking any objection to the action with respect to any other 
piut of the demajul, Uj wbicli tlie payment of the money does 


(1) East Ind. Coinp. v. Glover, 

1 Ktr 612. 

( 2 ) De Gaillon v. L'Aigle, I Bos. 
A Pull. .'568. 

{^) Haunay v- Smith, & another, 
,•5 T.R, 662. 

(4) 5 Butr. 2640. J T. K. 465. 

2 East, 134. By the modern prac¬ 
tice, the plaintiif may be nonsuited. 


altiiougli tiic defendant has paid 
money into Court. Cottcrcl v. Ap- 
scy, 6 '/'aunt. .724. 7'ho cause coes 
on suh-tantiallv, as if the nioucy find 
not been paid. 

.5) Vaughan y. Barnes, 2 Bos. Sc 
Pull. .398. Malcolm v. FuJlarton, 2 
T. R. 645. 
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not ^plyt althougli, if no money had been brought intd 
court} tlie objection might have been a bar to the whole de^ 
mand^ (l) 

Where there is a count on a special contract together with 
money counts, payment of money generally upon the whole 
iteclaration is an admission of the contract on every count, to 
which the contract is in its nature applicable; and after such, 
an admission the defendant will be precluded from di^uting^ 
the existence of the contract as stated. (2) Thus in tire case^ 
of Cox V. Brain (3), where the declaration stated a specific 
bargain to pay a particular sum of money for certain articles,- 
a general j^ayment of part of the money into Court, by ad¬ 
mitting the bargain, admitted also the sum which was origi¬ 
nally due; and the only question, that could be raised aftei* 
that admission, woukfbe, whether the remainder of the money 
had been })reviously paid. If the contract had been to pay, 
not any particular price, but the average price at which such 
articles were sold, to b(i ascertained by a certain time, a ge¬ 
neral payment of money into Court w(»uld not have admitted 
the amount of the breach as sUitcd in the declaration, though 
it would admit a cause of action on each count, and soinetliing 
duo on each of the breaches; the contract is admitted, but not 
the averment oi'llie average price. (4?) 

In an action on a biil of exchange, the defendant, by paying 
money into court generally, dispenses with the regular proof 
of the party’s lumdwriting (.5), and cannot object to the suffi¬ 
ciency oi‘ the stain]) on which the bill is drawn (6): so, in 
an action of covenant, he admits the execution of the deed, (7) 
On tlu^ same j)rinci])[e, ])aymenl of money into court iuhnits 

0 

CO Cox V. l^irry, 1 H. -IG-J. (!>) GiittcriJ^'e v. Smith, 2 H. BI. 
Mellish V. Allnutt, M ^laulo Sol. ."71. Middleton v. Brewer, Peake, 
106. Blackburn V. Scholc.s, 2 Cainjil). N.P. C. 1.5. 

j-n. (6) Israel v. Benjamin, 5 Caitapb. 

( 2 ) Itennett v. I'rancis, 2 Bos. & 40. 

Pull. 550. (") Randal v. Lynch, ^ Canipb. 

(,") 5 Taunt. 1)5. 2 B:u*n. Aid. .'>57. Watkins v. Towers, S T, It. 
118. 275. 

( 4 ) Stovcld V. Brewin, 2 Barn. 

AM. 116. 
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the plaintiff's right to sue in that court (1): it admits also the 
title, on which lie sues, as, his being a surgeon (2), or farmer 
of tithes. (S) So, where the defendant paid money into court 
generally, upon a declarat on containing a count on a policy of 
insurance together witli money counts, he was not afterwards 
permitted to shew, that the policy was originally different, and 
liau been ;:herod by the broker without his knowledge. (4) 
And in an action to recover the amount of the sale of goods, 
which have been sold by sample at a parliciilar price, the de¬ 
fendant will not be allowed to show, after sncli general pay¬ 
ment into court, that the goods were of a quality inlbrior to tlie 
sample. (5) 


But if the plaintiff*, previous to the trial, has induced the de¬ 
fendant to believe, tliat the only point to be trictl would be a 
question of fraud, and has suffered him to prepare his evidence 
for that })iirpose, the Court will not allow the jilaintiff’to object 
to the receipt of that evidence at the trial, on the ground of 
the contract having i;eeu admitted by the payment of money 
into coiii’t. This was iiclennincd by the Court of Common 
Pleas in the case of ilnlliT v. Ilartshorne. ((>) Lord Alvanley 
C. .1. on tlie trial of that case, allowed the dcjcrulant to prove 
traud on the part of the plaijitifti iji uriicr to avoid the instru- 
inent. (7) Bat the oi:n afierwards declined giving any 
opinion on that point, bet.tmse iin{ler the circumstances of the 
case the plaintilf was not at liberty to avail himself of the 
objection. 


Payiucnt of money into court is azi admission only of a 
legal demand. li'the contract declared upon be illegal, the 
defendant cannot give it validity by his admission ; no admis¬ 
sion of the parties will oblige the court to give effect to au illc- 


(l) Miller v. Williams, 5 £^p. 
K. P. C. 19. 

( 2 ) Lrpscombev. Holmes, 2 Campb. 
441. 

(.3) Broaoburst v. Baldwin, 4 
Price, J>8. 


( 1 ) Andrev^s v. Pahjzravc, 9 East, 
.'525. 

(S) Leggett V. Cooper, 2 Starkic, 
IO.>. 

(g) Ros. & Pull. S56. 

(7j Ib. and jCc 2 Bos. & Pull. 392. 
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j;a! transaction. (1) And although paying money into court 

admits the contract, that is, the entire consideration for the act 

» 

and the entire act which is to be done for such consideration, 
yet it will not be an admission of other parts of tlie contract, 
which are distinct and collateral, respecting the liquidation of 
damages after breach of the contract. In the case of Clarke 
V. Gray (2), the Court of King’s Bench Jifter much considera¬ 
tion determined, that in an action of assumpsit against a car¬ 
rier for the loss of goods, the plaintiff might maintain his 
action, although it was proved on the part of the defendants, 
that he was not. to be accountable for more than 5L for goods, 
unless entered as such and paid for accordingly, and the goods 
in question, though above the value of 5/,, had not been paid 
for. The Court was of opinion, that the plaintiff'was entitled 
to retain a verdict, wliicli he had recovered for 5/., the limited 
amount of the damages recoverable under this contract; that 
this restriction was a part of the contract, collateral to the 
entire consideration, and to the act to be done for that con¬ 
sideration, and, as it related merely to the liquidation of da¬ 
mages after a breach of the contract, that it might be properly 
given in evidence to the jury in reduction of damages. If 
follows from this case, that if the defendant had jjaid money 
into court, he would have been allowed to give in evidence the 
**estrictive provision, and that sucli evidence would not have 
been inconsistent with the admission of the contract stated in 
the declaration ; thougli the contrary was decided in tlie earlier 
case of Yate v. Willan (3), on the ground, that the notice, con¬ 
taining the restriction, was a limiiation of the coufracf^ and that 
if no money had been brought into court, the plaintiff* must 
have been nonsuited. But the Court of King’s Bench, advert¬ 
ing to this case in the before-cited (*ase of Clarke v. Gray, said, 

It ajtpears to us, that the case of Yate v. Willan cannot be 
supported to its full extent; for although the payment of 
money in that case did admit the contract as stated in the de¬ 
claration, it did not lulmit a contract incompatible with the 

(I) Ribbans v. Cricket, \ Bos. & (t2) (JEast,56'1. 

Pull. 264. 2 East, 134. (3) 2 East, I2S. 
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restrictive provision as to the amount of damages to' be reco¬ 
vered in case of loss.” If indeed the provision is of sudi a 
nature as will discharge the defendant from all liability under 
the contract, unless the pLiintiflf has complied'with the con¬ 
dition, ('as was the case in Clay v. Willan (1), where the goods 
were not to be accounted for to any amount, unless properly 
entered ami paid for,) that will not merely operate in redne- 
tion of the damages, but in bar of the action; and therefore in 
such a case, if the defendant pays money into court on a declar¬ 
ation against a carrier in the common form, he ciumot after¬ 
wards give in evidence such a provision, which entirely nega¬ 
tives the contract as stated in tlie declaration. 

Payment of money into court ought to be proved by the 
production of the rule of court, or by the office-copy of tJie 
rule. It will not be sufficient to call the attorn^, who hao 
taken the money out of court. (2) 

Thirdly, as to bills of particulars. — It has been before men¬ 
tioned, that a bill delivered by an attorney to his client for busi¬ 
ness done during a certain period, or to a traclesiiiaii for goods 
sold, is strong presumptive evidence against any additional 
item within the same period. The party is not however pre¬ 
cluded from shewing, that items, included in a subsequent bill, 
have been omitted by mlstakti in the former bill, and that tlie 
business, which is die subject of the charge, has been done by 
him for the defendant. A bill of particulars, delivered'under a 
Judge’s order, is more conclusive: its sole object is to inform 
’ f]*e opposite party of what he ought to come prepared to try; 
and it will effectually preclude the party, who delivers it, from 
giving evidence of any odier demand not there stated. 'Phus, 
where a declaration contained a count for money hatl iind 
nicoived for the plaintiff ’s use, and also a demand for horses 
sold bv' the plaintiff' to the defendant himself, and the bill of 

(]) l H. BI, 298. G East, .'170. Ravin. 2.74. The production of the 

(2) Israel V. Benjamin, 3 Cauipb. rule by the defendant docs not cn- 
40. As to the commcijcement of title the plaintiff to a reply, 2 Taunt, 
the practice of paying raoii^ into 267. 
court, see 2 H. Bl. o?6.; 1 Ld. 

6 
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particulars specified the last demand alone, it was decided 
that the pUuntifF could not give evidence of horses being sold 
by the dele:^dant as the plaintiff's agent(l); for a contract for 
tlic absolute sale of horses to the defendant is essentially dif¬ 
ferent from a contract to repay money received on a sale of 
horses by eomisission; and the proceeds of such a sale by the | 
defendant could only be recovered under the count for; 
nu>ney had and received, which the plaintiff abandoned by 
confining his bill of particulai'S to the demand stated in the 
other count. 

Where the declaration conttiiiis a count on a promissory 
note together with money counts, and the particular of de- 
luand includes only the note, the plaintiff will not be allowed 
to prove the consideration for which the note was given, aiid 
if he cannot recover upon the note on account of the want of 
a proper stamp, he will be nonsuited.(2) And alAough tlie 
plaintiff' on perceiving tlie defect of his first particular of de¬ 
mand, wliich only mentions the promissory note, delivers » 
second bill of particulars large enough to comprehend the 
original debt, yet tins will not avail liiin, unless the second 
particular has been delivered under a Judge^s order. (3) On 
the other hand, if the plaintiff', cither before or after deliver- 
uig a bill of particulars uiuler a Judge’s order, makes a de¬ 
mand of payment only for a part of the articles specified in 
the bill, sucli a deiniuul will not Iiave Hie effect of confining 
him ill his evidence, nor supersede the bill of particulars. (4) 
II' the pluinlilf in the former case could have recoveretl on 
tlie promissory note, lie might have recovered interest also, 
as arising out of the jiriiicipal and incident to it, though in¬ 
terest has not been sjiecificaJly claimed in the particular of 
dennuul, which gives notice of the amoiuit of the note. (5) 

In an action of assumpsit, where tlie defendant pleadod 

(1) Holland V. Hopkins, 2 Bos. & (4) Short v. Edwards, 1 Esp. N. 

Pull. 245. P.C. 37o. 

( 2 ) . Wade V, Beasley, 4 Esp, N. P. (5) Blake v. Lawrence, 4 Bsp^ N, 

C, 7. P. C. 147. 

(3) Brown V. Watts, 1 Taunt, 335. 
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in abatement, that tlie promises were made by himself and 

luiother person jointU', on which plea issue wjis joined, and 

on the trial it appeared from the bill of particulars, that some 

of the articles had been furnished to the defendant jointly 

with the person named in the plea, Lord Kenyon C, J. held 

that the plnintifl* was bound by his bill of particulars, which 

supported the defendant’s plea; and therefore he nonsuited 

the plaintiff.(l) Here the articles, stated to have been fur- 
« 

nished on the joint credit of the defendant and another per¬ 
son, were items of the plnl.f,!iff’’s demand; and they were a 
necessary part of his bill of particulars, if he intended to re¬ 
cover payment upon them against the defendant- And this 
seems to distinguish the case from that of Miller v. John¬ 
son (2), which was an action for the sale of some lottery 
tickets, and, as proof of the sale, the particular of tlic defend¬ 
ant's set-off was produced, which mentioned the fact of the 
sale of the tickets to himself: but Ch. J. Eyre, who tried the 
cause, w'as of opinion that the particular could not properly be 
used against the defendant for this purpose, and that the fact 
of sale ought to be proved by other evidence. 


Error in par¬ 
ticular. 


The use of a bill of particulars is to prevent, the inconveni¬ 
ences, which might otherwise arise from the general and unde¬ 
fined statements in the plaintiff'’s declaration, and to apprise 
the defendant of the particulars of the demand, which the 
plaijitiff* has against him. If it gives sufficient information 
to the opposite party to guard him against surprise. It 
answers the purpose for which it was intended, and will be 
sufficient, though it may be in some respects inaccurate. Thus 
in an action of assumpsit for money paid to the defendant’s 
use, where in the bill of particulars an item for money ad¬ 
vanced was by mistake written imder the name of A.B. in¬ 
stead of being written under that of C. 1), in another part of 
the particular, and thus appeared to have been advanced to 
the former, Lord Ellenborougli allowed the pJaiiitifi* to prove 


(1) Colsoi/v. Selby, I Ef-p. N*. P. suit was afterwards refused by the 
C, 4.51. A rule to set aside the non- Court. 

(2) 2 Esp. N. P. C. 602. 
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that the item in question was intended, and must have been 
understood, to refer to tlic latter name, but by mere clerical 
error had been misplaced ^ and that if die defendant could 
shew by affidavit tliat he had been misled by the plaintifl’s 
particular, it might furnish a ground for the Court afterwards 
to set aside that particular sura. (1) So where the work, for 
which the action was brought, was stated by the particular 
to have been done in a wrong month, when in fact no work 
had been done, the plaintilf was allow;ed to give evidence of 
hw having done work for the dc‘'"‘ndant in the other month. (2) 

Although the general rule is, that die party shall be con¬ 
fined to his bill of particulars, anti not admittetl to give evi¬ 
dence of any additional demand, yet under certain circum¬ 
stances, in a case where the proofs produced by the defendant 
himself established another claim in his favour, the plaintiff’has 
been allowed to have the benefit of such evidence even beyond 
the contents of the particular. I'hus, w'here an action was , 
brought by one partner against another to recover a balance ’ 
due on a statement of accounts, the plaintiff’by liis bill oFpar- 
t'culavs conilnod hiuiseH’ to the balance due on separate ac¬ 
counts, in support of wliieh he gave in evidence an account, in 
which the defendant made himself debtor to a certain amount, 
and in answer to this eviilcnce the defendant produced an 
account subseciuently rendered by the [daintdfj according to 
\\ luch there appeared to be a bajaiice due to the defendant 
on ijie,separate accounts; Imt on the opposite side of the, 
page, there was a statement also of the partnersliip accounts, 
on which the balance was in favour of the plaintiili and greatly 
exceeded the baliuicc on the sejiarate account. It was objected 
that the plainlili'could not recover bcyoiul his particular; the 
Court howTver said, that the defendant himself had given the 
plaintiff’ a better case than he was at liberty to make for him- 
sclf^ ami that the plaintiff was entitled to a vertlict for all tliat 

(l) Day V, Bower, 1 Cuinpb. sought tt> recover rent, had been mis- 

Browu V. Hodgson, 4 Taunt, lys, de.'icribeil in the particular; but tlu' 
See also Davies v. Edwards, .7 Maule objcetioii was overruled. 

Sc Scl. ." 80 ; where the locality of (i2) Millwood v. Walter, 2 Taunt, 
tlic premises, for which the plaintiff 224. 
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had been proved to be due to hini. (1) The parties after- 
M'ards canie to a compromise, and agreed upon the sum to be 
recovered. It is to l>e obsei’ved, tliat there were peculiar cir- 
,cumstances in this case;'the written paper, w^hich the defend¬ 
ant gave in evidence as the writing of the plaintiff, could 
.only'have been jidmitted as one entire wi’iting, the whole .to 
be taken together, and was not admissible merely in parts; 
die defendant could not use in evidence the separate account 
of the plaintiff witliout admitting also the partnership account, 
whicli Wiis written by him on the siime paper, since the one 
part might have explained or referred to the other: and if the 
statement of a party is given in evidence against himself, the 
whole of tlie statement ought to be received, though all its 
parts may not deserve the same credit. But it appeal’s to be 
too much to infer generally from tlic autliority of this case, 
that, because the evidence adduced by the defendant discloses 
other items, which might liave been included in tlie bill of 
particulars, the plaintiff ought therefore to recover on these 
items, as well as upon those which are specifically mentioned. 
The c;ise in question must be considered as a particular ex¬ 
ception, and not as establishing a rule of so wide and general a 
nature. The piaintifti it is presumed, can neither cross-ex¬ 
amine the defendant’s w itnesses to any claim, which he has not 
comprehended in his parliculai of demand, nor can he at the trial 
avail himself of any such claim, though disclosed by the w it¬ 
nesses on the other side in tlieir examination in chief. 

Delivery of An order foi’ particulars of a set-off calls upon tlie defend- 
paiiicular, deliver the ))articulars within a limited time, and, in 

default thereof, expressly precludes him from giving evidence 
in support of his cross-demand. This is the general form of 
such an order. (2) If it does not specify a certain day, before 
which the particulars are to be delivered, but only requires 
them to be delivei’cd forth'with, and they are not delivered till 
many days after, so as to embarrass the plaintiff for w^ant of 
time, he has a remedy by applying to the court, and he ought 


(l) Hurbt V. Watkis, 1 Campb. 

fib. 


(a) Sec form, in TiJd, App. eh.'32. 

5 . 10 . 
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not to wait till the time of trial before he objects to the lateness 
of the delivery; by accej^ng the particulars, and not making; 
ni^application to the courts he waves the obj^tion. (1) 

The particulars of demand arc proved by the productipn of Proof of par- 

Uculsr 

the judge’s order, and by proof of the delivery of the particu¬ 
lars; and this delivery will be sufficiently proved by prov¬ 
ing the signature of the party’s attorney, or of his agent, on the 
particulars. 


Sect. IV, 

The Affirmative of the Issue is to he proved. 

Thekk are several general rules, of great use in ascertain¬ 
ing, whether the plaintiff or defendant will have to prove the 
issue on the record. One of the most useful of these is the 
rule, whicli has been taken as the subject of the present 
section, namely, that the point in issue is to be proved by 
the party who asserts th.e affirmative ; according to the maxim 
of the civil law, “ Ei inciunbit probatio, qui dicit, non qui 
T\esrat.” One or two instances will be sufficient to illustrate 
this rule. 

In an action fur a loss, occasioned by barratry in the master of 
a ship, where it was objected by the defendant, that the plaintiff 
onglit to prove that the master was not also the owner or 
freighter, anti tluit he did not act under tlie direction of the 
person who was, (iu wliich case barratry could not be com¬ 
mitted,) the court held, that, if the master was owner or 
freighter, or acted under the direction of tlic owner, the bur- 
tlicn of proving that fact lay on the defendant. (2) “ It was 

not incumbent on the plaintiff,” said Mr. Justice Buller, to 
prove that the captain was not the owner, for that would be 
calling on him to prove a negative; and if the captain were 

(1) Lovelock V. ChWclcy, 1 Holt, (2) Ross v. Hunter, 4 T. H 
N. P. C. 552. 38. 








him. 






In an action on the game laws, Uiough the plaintiff 
aver,' in order to bring the defendant within the act, thaV 4^?, 
was not duly qualified; yet it is not necessary to disprove, 
qualifications ■ but it will be for tlie defendant, if he ctui,, 
jfrove himself qualified. (1) And it has lately been determincuh 
by the Court of King’s Bench, that the same rule of evidence 
applies as to j}roceetlings on informations before magls- 
tnilcs, as to actions for penalties; and that a conviction, 
which specifically negatives the several qualifications mentioned 
in the statute, is sufficient, without stating evidence to negative 
those qualifications. (‘J) If such iu*gati\e •evidence were ne- 
ccssarj to support the infortnation, it would scarcely be po:>- 
sible in any case to convict, in consequt nee of the great num¬ 
ber of distinct heads fif qualification, which arc ('numerated iu 
the statute. On tlie other hand, all the qiMliiications speciik*d 
arc peculiarly within tlie know]c*dg(‘ of tlie qualified person, 
if he is entith'd to any sucli estate as the sUttiiU' requires, he 
ma> prove it by Ills title-deeds, or by the receipt of the rentn 
anti jirofits; or if he is the son and lieir ajiparent, or servant 
to any lord or lad v ol* a nimior, and appointed to kill garnc,^ 
that will l)c a gtiotl tlellaiee. All these qualifications aru 
peculiarly within the knowledge of the party himself; btlj 
the prosecutor has probably no means of proving a dib- 
qualification. 


()) By Lord MnnsBtld, in Spieres 
r. Parker, 1 T. R I'll. Bullcr J in 
i T. R. 649. Heath J, in Jelfs v- 
Ballard,! Bos & Pull 468. Cliam- 
bre .7. in Frontine v. Frost, 2 Bos. & 
FuU« S07. adui. per Cur. in It. r. 
Stone, I East, 650. 

(e) R. V. Turner, Trin, Term 
Maule & SeKv. MS. Law- 
J. and LeBlope J. were of this 
opinion in the case of R. r. Stone, 

A dirtinction svas at 


one time made between ihe^e ca^aj 
and several of the Jud^ro^ were of 
opinion, that some evidenec'of £he 
want of qualification ought tq he 
pioduccd before the inngblratp. Ste 
K. V. Jarvis, 1 Borr. 14%. 

Ea'-t, 647. (c) S. C. By Lord Kcn- 
yox) and Grose, J in R v. Stone, 1 
East, 64d.; and Chambre^J. iu 
3 Bos. dr Pul. .707. And sae Jl. M 
P*arriott, i Str. 66. Bluet q/ 
Needs, Com Rep. 562. ^5. * .a* * 

« .<-£ ''TdiJ! 
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When one parly chai]ges anotho: with a cu^udbia oniiasi0n 
or breach of duty, the general rule above laid down does ntA o^<lut^» must 
apply. In such a case, the person who makes the diarge is 
bound to prove it, though it may involve a n^ative; for it is 
one of the first principles of justice, not to presume that a per¬ 
son has acted illegally, till the contrary is proved. Thus, in 
a suit for tithes in the Spiritual Court, where die defendant 
pleaded, that the jilaintilFhad not read the thirty-nine articles^ 
the court called on the defendant to prove the fact, though a 
n^ative: ujxm wliich, he moved the Court of King’s Bench 
for a prohibition; but it was refused, for the reason already 
stated. (1) So, in an action by the owner of a ship against 
the defendants, for putting on board a quantity of combustible 
and dangerous articles ‘^without giving due notice thereof,” 
the court held, that it lay upon the plaintiff to prove this nega¬ 
tive averment. (2) And in an jiction of coveiuuit against a lessee, 
where the breach is, in the language of tlie covenant, that die 
defendant did not leave the premises well repaired at the end 
of the term, the iireof of the breach lies upon the plaintiff; 
this breach, thougli in terms it involves a negative, admits of 
as easy proof, as if it had been expressed in the affirmative. 


On the trial of an indictment on the statute 42 G. 3. c. 107. 
s. 1., which makes it felony to course deer on an inclosed ground 
without the consent of the owner of the deer,” it ought to 
appear from the evidence produced on the part of the prose¬ 
cution, that the owner had not given his consent. According 
to the report of a late case (S), it seems to have been thought 
necessary to call the owner of the deer, for the purpose of 
disproving his consent; and the owner not being called, the 
jury were directed to find a verdict of acquittal. ITie parti¬ 
cular circumstances of that case are not stated in the report; 
and it is not easy to discover upon what principle such evi- 


(l) Monkc V. Butler, 1 Roll. Rep. 
83. cited by Lord Ellenborougn, 
8 East, 199. Powell v. Milbank, 
a Black. Rep. 851. S. P. See also 
liOnl HalibccV case. Bull. N. P. 
(398), R. V. Combs, Comb. 57. 
Oyb. Sv. 133. 


(3) Williams v. East lad. Comp. 
3 East, I9J. 199. R. V. Hawkins. 
10 East, 211. 

(.?) R. V. Ro^rs, 2 Campb, 854. 
by Mr. Justice Lawrence, m R- Vi 
Mallinson, 3 Burr. 679. R. v. Cor* 
den. Burr- 2279. 



tl^ce xWis'Iielfl tb^be ihdis{>eh'^Me.' - If the circjtDiit^fid<% 
of siicK a htlture as to raise a reasonable pre^ifipiiofl, tSat whtitl 
littd IrtSeii dorie had not been done illegally, (whicl^, howevi^r*,^}!?^ 
j« diflScult to conceive,) then, doubtless, the ilirect evidence 
the cfwnier wonld be necessary to repel that presumption, ^aild“^ 
to establish the charge against the prisoner. But, as a gelteriU'* 
proposition, it may be safely laid down, that the nort-Cf)nse*t 
of the owner may be properly inferred IVoin the conduct 6f tliii'’ 
prisoner, and the circumstances under whicli the act was 
done, such as the secresy of the proceedings, the atteinpt^ to 
conceal, the disguise of the prisoner, or his resistance, or aiiy^ 
other circumstance of guilt; and fliat the evidence of tliC'- 
owner, to negative the supposition of his consent, is not more 
strictly necessary on this prosecution, than on a charge of Inr-* 
ceny, in ■which it is an essential ingredient, that the gtwds 
should have been taken against the owner’s consctit, nrul yet' 
the owner is never questioned as to that point, though he is? 
often called to prove the property. 


If the plaintiff bring an action against the delendant for soiU^ 
act done by him, snid the defendant })leiid tlio general issue? 
and in bar of the action plead furtltcr an illegal act done ly tlie 
plaintiff^ which would justify him iu doing the act whicli is the 
subject of the suit, here the plaiiUift* will jiavc to prove the- 
whole of his case in the fii’st instance: he ought not only tO" 
^prove his right of action, but also negative the act impxited 
hnn by the defendant’s ]nea. Thus, in the case of Rees vl ' 
Smith (1), which was an action of trespass for breaking infe ■ 
the plaintift’’s house, and seizing his goods, and tlie defondaUt 
pleaded, besides the general issui', a frandulcnt removal ’Of'' 
the goods to avoid a distress for nmt, the plaintiff at first only ' 
proved the trespass, the delendant tlien gave evidence in snp-*‘ 
jk)rt of hrs plea, after which the plaintiff’s counsel ‘ 

general evidence, to negative the supposition of a fraudulent^' 
retfloval, but Lord Ellcriborough rijocted the evidence. TftO'* 
general rule, he sai ’, s, that when the defence is known, by 
pleading, or by means of notice, the counsel for the 
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boim4 4>Q>0pea the whjpip case iip, cj>i^ awd cax^not prpj(^e4» W 
p^irte. added Lord EUenborough, any one fact be ad* 
duced by the defendant, to which an answer caii be givep^ 
the plaintiff must liave an opportunity given for so doing; 
bpt this must be understood of a specific fact: he ..canpot. go 
ii^to general evidence in reply to the defendant’s case^ There 
is, .no instance, in whicli the plaintiff is entitled to go into hal/. 
hia case, and reserve the remainder/’ 

Whore tlie presumption of law Is in favour of the defend¬ 
ant’s plea, tliere it will be incumbent on tiie plaintiff to dis¬ 
prove the plea, though in so doing he may have to prove a 
negative. As, in an action on a bond, if the defendant plead 
payment, aiul the bond appears to have been outstanding for 
twenty years, tlie law presumes that the principal debt has 
been discharged; this legal jircsumption of itself affords a 
defence, in su})port of die j)Iea; and, to repel the pre- 
sumiition, it will be necessary for the plaintiff* to produce evi¬ 
dence, from which die contrary presumption of non-payment 
may be inferred ; such as, evidence of payment of interest, or 
of an admission of the debt. 

It is a general rule of evidence, that the burthen of proof 
lies on the person w^ho bus to support his case, by proof of a 
fact of which he is sujiposed to be cognizant, 'rinis, in on 
action by the jissignees of a banknijit, whei'c die defendant, 
uiuler a notice of set-off*, gave in evidtfnec promissory notes 
dated before the bankruiitcy, the Court held that he ought 
also to shew, that the notes came to his hands before dial 
time. (1) So, where the question is on the legitimacy of a 
child, if a legal iiiarrLagc is proved, the legitimacy is pre¬ 
sumed, and the party, who asserts the illegitimacy, ought to 
prove it (2): but if there has been a divorce a mensd et thoro^ 
tl|e presumption is, dint a child born afterwards, (that is, 
beyoaid the time of gestation,) is illegitimate (3); it will be.suf- 

(j).pickson V. Evans, 6 T. R. 57, (3) Parishes of St. George anJ ' 

Sfce other (txamples, in criminal cases, St. Margaret, 1 Salk. 123, 

£ Enbt, P. C. 782. ante, p. 155. 

(2) See ante, p. i.vi. 





ficfcht, fnerferore,' in siiich a case, 
\vi!r calriipon the opposite party 
proof of access. 


to 6feV ^ 

tb establish 


Issue on per¬ 
son’s UcuUi. 


W’hcre the issue is upon the life or death of a persdft] ^le 
proof of tlie fact lies upon the party who asserts the tteiiA, 'tef 
the presumption is, that the party continues alive, 

Comrary be proved. (1) But whore no account can be 
of tlie j)erson, this presumption of the duration of life censes5at 
the ex})iration of seven jxnirs from the time when he was dast 
known to be living (2); a period, w'hich has been fixed, 
analooy to the statute of bigamy (3), and the statute conceViH 
ing leases dotcnninable on lives. (4) * Thus, in the beft>i^ 
cited case of Doc v. Jesson, where it was proved, that' n 
person went to sea at a particular time, which was the In^it 
account given of liim, his tleatli was presumed at the end ol 
seven years from tJiat time. And therefore, where the dclerttK 
ant pleaded coverture in bar of an action of assumpsit, and 
proved iier marriage, and that her husband went abroad twelve 
years before the commencement of the action, thhs was hfelfi 
not to be siiflicient, and the defeudant was iv^juired to provt: 
that her husband w'as alive witliin seven years (5): without 




(l) Wilson V. Bodies. 2 East, 
312. 

f2) Do(‘. Otjorge v. Jrswai, 

6 Ea»t, j=o. s.^, ItoL* V. Hasljuid, 

} Black. ‘iO l 


(3) St. 1 J. I. (’.11. s. 2. . 

( j) Sr. 19 C. 2. c. 0 . 

(5^ Hopewell v. Dc Pinna, " 2 
Catnf)b. ] 1.7. Doe. dcia. ,Buniiinu>. 
Ctr'fnii, l.'J Ea^t, 293 ., vtiiteil inrra. 


* The statufr (ff bigamy contains a pr()\iso, that ‘Mt shalf not extend 
to any person, who^e husband or wife shall be continnalb remaimng’fifc- 
yond the seas by the space of seven years together, or wliose hiishnrxii^r 
wife shall absent him or herseJf, the one from the other, by the >pac<v/^f 
seven years together within the king’s dominions, tin; one of 
knowing the other to be living within that time.” It has been held, that tlie 
last clause, (namely, the one of ihcin not knowing,” &v.) relates only io 
the 2J clause, and not to the first respecting common r:y beyond 
and conscquently,thatthe second mar'iage is not felonious,’wheHt- ^tllieifCor 
the parties is beyond the seas for seven years, though the party in this 
Country had notice that the other was living. 3 Inst. 88. I 
6?2. 4 Bl. Com. 134, 
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^ ^*ght; h^yp presuined tlie d^th 
the time of the prpmise, which would have 
been against the defendant’s plea. 


ca^cs, in which a person has been presumed to be 
e|dl U^lxjtg, though not heard of for some time, Put this 
pjfesflgaption would not be made, in contravention of another 
presumption or principle of law', by which every j)erson is 
swpposetl not to have acted illegally, till thecojitrary is proved. 
Thus, in the late case of tlic King v. the Inhabitants of Twyn- 
ing (3), where the question was, whether the cliildren of a 
second marriage w^ere settled in the appellant parish, the place 
of. tlie mother’s settlement, or whether they were settled as 
illegitimate childnm in a third parish where tliey wore born; 
tire question, therefore, dqiended upon the validity of the 
second marriage, which took place in about twelve months 
after the first husbapd had gone abroad as a soldier on foreign 
service, and from that time he had not been heard of; it was 
contended on the part of the a})pe]lanf parish, that the first 
husband must be presuined, in the absence of all proof to the 
contrary, to be living at the time of the second marriage, and 
that the children of the second marriage were consequently 
illegitimate; on the other side, i( was answered, that, if the 
husband was alive at the time of the second marriage, the wife 
was guilty of bigamy, and that the presumption of his being 
alive ought not to be favoured, where the inevitable inference 
mast be, that another person had committed a criminal act; 
and the C’onrt of King’s Bench w'ere of this opinion. The 
Court determined, that the sessions had decided riglit in hold' 
ing the second marriage to have been valid, no proof liaving 
been given that, at the time of tliat marriage, the fii'st husband 
was alive: Mr. Justice Bayley said, the case was one of con- 
flictir'ig presumptions, and the question was, wdiich presump¬ 
tion ought to prevail: the law presumes the continuance of 
bul .lt also presumes against the commission of crimes^ 
^.mid that even in civil casesy until tlie contrary be proved* 
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’i'lte ISubsitance of Imie proved. ’'['GIi.’V* 
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Although, in general, it is necessary for a party, 
brings ah action, to prove all the material facts which he 
alleges in support of his claim, yet where the defendant pleads 
a fact within his own knowledge in discharge of himself, and 
the plaintilF still insists on the defendant’s liability, alleging the 
same fact in his replication, there tlie burthen of the proof lies 
on the defendant, not upon the plaintiff Thus in action of 

I / 

assumpsit, where the defendant pleaded infancy, and tlie plain¬ 
tiff'replied, that “ the defendant, after he had atbiined liis full 
age, ratified and confirmed the promise and undertaking,” the 
Court held, that the mere proof of a promise to pay was suffi¬ 
cient on the part of the plaintiff; and that it was for tlu^ de¬ 
fendant to prove the personal incapacity to contract, on which 
he grounded his defence, and which lay so peculiarly withii^ 
his own knowledge. (1) 


Sect. V, 

The Substance only of the Issue need be jiroved. 

The next general rule to be considered is, that on any issue 
it will l)e sufficient to prove the subsUince of the issue. 

It is a general principle of evidence, that all tlie material facts 
ill tlie declaration, whicii are pul in issue, must be established 
by legal proof. Anotlier principle is, that the nature ami extent 
of the proof will depend upon the manner, in whicli the alleged 
facts are introduced; allegations, wliich arc merely matters of 
inducement, d<i not require such strict proof as tliose, which 
are precisely put in issue between the parties. (2) Evidence, 
as Lord Mansfield used fre(|uently to observe, is always to be 
taken with reference to the subject-matter, to which it' is 
applied, and to the person against whom it is used. 

■ f 

There are a great variety of examples, both in civil and cri- 
,^jiupal cases, which might be citeu in illustration Uie rule now 

t 

( 1 ) Bonliwick V. Carruthers, i T. ( 2 ) #y Chaiiibru J. i "iviw Rari, 
ft. •‘IS, 'JIO. * 



S^t, The Substance of 

under discussion. The object of the present section will , be to 
make a . selection of such examples, as apj^ear most g^erally 
u^efui. And it will not be foreign to the subject, aftefward^ to 
consider the nature of material and immaterial averments, And 
tile doctrine of variances. 


In an action on 9' bond, if the defendant plead solvit ad diefk^ 

^ f • I* j^ ^ 

the issue will be maintained by proof of payment the ap¬ 

pointed day. And payment to a third person by the appoint- 

^ • - • • 

ment of the plaintiff will be substantially payment to the plaintiff 
himself. In a case, where the defenefant pleaded pa 3 nnent of 
the principal sum and of all interest due, and it appeared 

in evidence that a gross sum was j>aid, not amounting to the 

^ * " 

full interest, but accepted by the plainlifl’as full payment, the 
Lord Ch. Justice Raymond held the proof to be sufficient. (1) 
So, in an action upon a special promise to deliver up the bond 
on the payment of a sum of money, which liad been borrowed 
of the defendant; the evidence for the plaintiff was, that the 
money had been tendered to the defendant, and the bond had 
been demanded, but refused; and, jui objection being made on 
the piU’t of the deleiidant, that tlie jilaintiff's case had not been 
proveil as laitl, Lee Ch. J. over-ruled it; and the Court of 
Common Pleas, after taking time to consider, w'ere unani¬ 
mously of opinion, that llie evidence was sufficient to support 
tlie declaration; as the tender on the one side, and the refusal 
to accept on the other, were in point of law equivalent to 
payment. (2) 


Examples 
civil cases. 


In an iiction of waste, for cutting down a certain number 
of trees, proof that the defendant cut a smaller number is 
sufficient; for, in elfect the issue is waste or no waste. (9) 
And in an action of covenant, when the breach assigned is, 
til at the deiendanl has not used a farm in a husbondlike 
manner, but on the contrary has committeil waste, &e.'' 
to which the defendant pleads, that he has not committed 

^(’l) Price V. Brown, 2 Str. fiuo. (.5) Co. Lit. esc. o. 2 
(2) Alcorn v, Westbrook, i Wils. 706. tit. Verdict, C. 40., 

^ Wright. J., at first, optra. 
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mutnerf and isstze is taken apisti this, the plain^fFcainnot^giVi^ 
cvideoce o£ any unhusbandHke treatment of the ‘farm,''ttdQ 
amounting to waste; for die issue is narrowed to this poiffl. 


In an action against a sheriff, where the plaintiff declaim, 
that lie hod J-&and his wife in executicHi, aild'tba4*tba*i^ 
fondant suffered them to escape, and a ^edal 
fiiiind, tliat the husband alone was token in execution'^tb^ 
execution being for a d^t due from the wife before eoverttffe;^ 
and > that he escaped, the Court held that the substance Wiitir 
bsue was found, and garc judgment for the plaintiff. ( 2 ) ' ’ . ■ ^ 

. :, lu an action on a simple contract, whether assumpsit or d<lbej 
the plaintiff may prove and recover a less sum than he 
demanded in the writ; and for this reason, it has l^een hehlj' 
that a declaration in such action is not had for specifying a 
less sum, though the breach assigned is the nonpa 3 anent of 
the wimfo sum demanded. (3) 


In actions for slander, the courts used at one time to holdj 
that the plaintiff was bound to prove the words precisely 
1^; but it is now settled that it will be sufficient, if thii 
plaintiff prove some material part of the words alleged 
record. If the declaration contain several actionable word^ 
the plaintiff will be entitled to a verdict on proving some of 
them. (4) In the late case of Hall v. Smith (5), where the 
claration stated, that the plaintiff was a trader at C. and also a 
trader at O., and that the defendant spoke concerning the 
plaintiff os such trader, that he wsis a bankrupt at C., tt-c.y it 
was proved at the trial, that the plaintiff carried on a trade ^ 
O., but not that he carried on the other trade at C. as stated, 
and the words spoken of him were, that be was a baiikru|k at 


r'W 



Hanifl v. 


Mantle, 3 T. R. 


(2) Ro1)eits and Wife v. Herbert, 
1 Sid. 5. 8. C. cited Bull. N. P. 299. 
WPQdillhi V, Cox. 1 H. Bl. 249. 
(4) V.c^u\pnf^^^0n V. MaiWn, 2 Bl. 
Rep. T90. 


(5j 1 Mauleds SeI.;?S7*. 

Piggins V. Cogswell, 3 Maine" me hel, 
369. Solomons y. Medex, 1 Starkie, 






t^<^Gouit isAi ihat.ihe^^^ ^ichaf^rthadc-diim 

p^Qvedt and that the place^wher^^ the pkintiff^wa^ smeA^ 
have beaomtt a bankrupt^ was immaterial. , • . ' i 3., -- lor.v; 

,hlfi:^ait: hctiun :of replevin, where the defendSAt aivovted 
U^ij^ttheticatide as damage^feasnnt^. the plamtifT^fitead^^'^iltf 
ha9i Wii was. seized o£ a house and land,^^;^ whehatt^ 

hftihadtCominonv&Q^ and demised the some to> him^to ^Jiolit 

19 loertain day next before for a-year; the avbwmlttN^ 
^sed the lease modo. ei fortnd^ upon which isaue walp dlk^nj 
the jury^found a special verdict^ that W* made a lease to-*tbe 
plaintiff on the day stated fora year; and the plaintiff hod 
jod^ment, for although this is not the same lease as pleaded, 
^adece this begins on the day, and the other not so soon,)’ yetj 
^he Court said, the substance of the issue is, whether or lutt 
the plaintiff had such a lease, as by force thereof he might 
havie common at the time, and this appeared to be tlie case 
here. (1) But, the Court added, it (the verdict) riuist not dbi 
part altogether from the form of the issue; for if it had been 
found, tiiat he had right of common by a lease from anc^er, 
or as an owner, that had been clearly out of the issue^ both 
in matter and form. And they admitted, that if the plaint^ 
I^a4 declared thus in ejectione^rmeCy it would have been clearly 
against him; for there he demands and recovers the term,* and 
iJberefbre must make his title truly. In the principal cosj^ at 
tlie reporter observes, the jury mi^t have found direct^ 
against the plaintiff rum dimisit modo et Jbrmdy and could not 
safely have found a general verdict for hun; but the jury 
having found specially, the Court gave judgment for the 
jdaintiff. (^) 

If the issue joined between the parties whether A.and^'B 
were churchwardens, proof that one was, and not the other, 
youlr! not be sufficient. (3) So, where the declaration 

]?ope V.'Skihrier, H6b. 73- S. (2) S. C* cited as to thk 
C. cited Bull. N. P.300. Forty ir. Ciom-Dig. tit. Fleader,,!^ 7.' , ^, 
Imber, 6 East, 434. ’ (3) Bulf N. P. 2S»&,' 




tliut tlie plaiiitifF was constable of a particular parish, and that 
he was assaulted in the execution of his office as constahl^ , 
and it appeared on the evidence, that he had been sworn in 
to serve for a whole lil)erty of which the parish formed a part* 
tliis was held to be a material variance, (1) ^ 

« i 
, t 

Examples in The same general rule of evidence applies, if possible, sdU* 

crimioal cases. , , « . . , . i 

more strongly to the cose ot crmunul prosecutions than to, 

civil suits. On a charge of petit treason, if the killing witlji, 
malice is pro\'ed, but no circumstances of aggnivation are 
proved to make the oftcnce treasonable, the prisoner may be 
found guilty of the murder.(2) On an indictment for bur- 
glai*y and stealing goods, if it appear that no burglary was 
committed, as where the breaking and entering were not in 
the night—or on a charge of robbery, wlicre the property was 
not taken from the person by violence, or by putting him in 
fear—the prisoner may be found guilty only of the simple lar¬ 
ceny. (3) On the trial of an indictment i'or murder, the jury 
may find tlie prisoner guilty of manslaughter only; for the 
principal matter is tlic killing, and the malice is only a 
circumstance in aggravation. (4) And if the manner or 
means of the death proved agree in substance with the 
means charged in the indictment, it will be sufficient; as, 
where the indictment is for killing with a dagger, and the evi¬ 
dence prove a killing with a staff (5); or if the indictment be 
for killing with one sort of poison, and the evitlence proves 
the killing with another, such evidence maintains the indict¬ 
ment, because the proof of the instrument is not absolutely 
necessary to the proof of the fact itself (5); but if the charge 
is for poisoning, and the death is proved to have been caused 
by striking or starving, &c., this evidence would not support 
the indictment, as the species of deatli in the one case is totally 
di&rent from that in the oth^.(6) 

(1) Goodes T. Wheatly, i Campb. M Mackalle^’s case, o Rep. 67.3. 

231 . Co. Lit. s? 82 . ff. Gilb. Ev. 2 .tt. 

(2) Case ^of Swan and Jefferys, (5) 9 Rep. 67. «. Gilb. Ev. 231- 

Poat Disc. 104. 1 East, P. C.341. 

(3) 2 East, P.C. 315. 315. 516. (6) r» Rep. 67. a. Gilb. Ev. 331. 

1 East, P. C.341. 2lnst..319. 




* If the itidictmetit charges fliat A. gave the bloW, 

arid tiiat B. and C. were present aiding and abetting, &c., biit 
oil the evidence it appears that B. struck, and that A. and C. 
■were present aiding, &c., this is not a material variance, for 
the stroke is adjudged in law to be the stroke of every one of 
them, and is as strongly the act of the others, as if they all 
three had held the weapon, and had all together struck the 
deceased. (1) The identity of the person, supposed to have 
giVeii the stroke, says Mr. Justice Foster, is but a circum¬ 
stance, and in this case a very immaterial one. The stroke of 
one is, in consideration of law, and in sound reason too, the 
stroke of all. They arc all principals in law, and principals in 
deed. If two persons are indicted as principals, and one is 
proved to be only accessary, he must be discharged on tins 
indictment (2), for in consideration of law their offences are 
fjiiitc different. And one indicted tis accessary before the fact 
cannot be convicted upon evidence proving him to have been 
(principal in the second degree) present aiding and abetting at 
the fact. (3) In Mackalley’s case (4), where the prisoner was 
tried for the murder of a serjeant at mace in London, the in¬ 
dictment charged, that the sheriff made a precept to the ser¬ 
jeant for the arrest, and it appeared upon tlie evidence, that 
there was no such precc)it, but that the serjeant made the 
arrest ex officio at the plaintiff’s request on the entry of the 
plaint, according to the custom of the city; and all the Judges 


held, that the variance between the indictment and the evi¬ 
dence was not miiteriiil, because the warrant to arrest was only 
a circumstance, and the substance of the matter liad been found, 
which was, tliat the prisoner killed an officer in the lawful 
execution of legal process. The Judges were also of opinion, 
that the indictment might have been general, (that the pri¬ 
soner feloniously and of his malice prepense killed, &c.) and 
that the special matter might have been given in evidence; 
and since the indictment in the principal case contained such 
an averment, they held that the chwrge of murder had been 


0) Mnckallcy’s case, 9 Rep. 67. (5) Gordon’s case, 1 C. 

rPIowd. 9B. Wallis’s case, 1 Salk. 35#. 

334. Post. Disc. 351. (i) *j Rep. GI. 6.67, </. 68. a. 

(2) Gilb. £v.232. bccPo^l. 361. 
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Averments 
-when im¬ 
material. 




j#t>v^,' h6t#Hh^ndih'^ that'ihe speclAl Shatter 

d^nce, rtuglit'vrtliy in substance from the spocinl maitei^ opn* 


tidhed'ih the indictment. 
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' A greet variety of cases occur in the books with* I'espett fsi 
Ae’necessity of pioving averments in pleadings. Ilni^dtet^l 
dVerments need not be proved: but l)ccaiise an avermen^t Jril^t 
have beeh unnecessary, it will not therefore follow diat it ife 
htfrnaterial. (1) In an action on a promissory note against'thfe 
maker, an averment of indorsement by the pay^e to the plaih-- 
tiff is unnecessary, when tlie note is made payable to bearer; 

if the averment is made, it is not immaterial, and Lord 
fiHenborough held that it ought to bo proved. (2) And if a 
d^ndimt aver, in Iris plea of abatement, that he was baptieed 
bjr another name, he is bound to prove strictly this allegation, 
tiidngh the averment of the name of baptism w'as imnecefr- 
sary. (3) 


An averment, which is merely matter of inducement to 
the action, need not be proved with the utmost strictness 
and precision. Thus where an action was brought to recover 
double the value of goods, which had been removed for the 
‘purpose of preventing a distress, and the declaration stated 
a “certain sum to be in arrear for rent, it was decided that 
Hhe plaintiff was entitled to recover, althou^^?' the notice of 
distress was for a less sum. (4) Whether the partiailar siitti 
stated in the declaration was in arrear, must be perfectly 
immaterial; the damages were not to be measured by the 
quantity of rent, but by the value of the goods, w'hich had 
been removed. 


The general rule concerning the materiality of averments is, 

Aat if the whole of an averment may be struck out without 

■■ 

Cl> 1 Manle& Sel. £04. Crawley (.5) Weleker t. Le Pelletier,'^! 
V. Blewett, 12 Mod. 127. Savage(|. i. CampI). 479. 
v.^Smith, 2Blac. Tur'*cr ^4) Gwinnet v. Philips, 3 T 

3 flos.:& Pvll 456. 643. 

Vo- 
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snry to prove it; but it h otherwise, if the whcJe cennot^b^ 
struck out without getting rid of a part essential to the 
of action; for tlien, though the averment be more particular 
{h:m ijt need have been, the whole must be prov^^ :Or the 
pt^inUff cannot recover. (1) Thus, in the case of BriatQW, ?* 
Wright which was an action against the sheriff for taking 
the-goods of a lodger without leaving a yearns the dec^rr 
atton stated some particulars of the demise relative to the, 
of payment of rent, which were negatived by tlie evide?)p^ 
and the C>ourt held tliut the variance was fiitah There, it was 
.necessary fi)r tlie plaintiff^ in order to shew that he wa5 lan4“ 
lord, to set forth a contract between himself and the tenafit, 
and no part of the contract alleged could be struck out,, because 
it was in its natuie ctitire, though it was adniitteil that tbc pwft 
of the contract relating to tlic time of payment need not h^vp 
been averred. Aiul the case of Williarnsou v. Allison (3) 
illustrates tlie other part ol' the rule, namely, tliat where an 
avcrnu*nt may be struck out, it need Jiot be proved. Tli^ was 
an action on the case in tort, for the breach of a warraJuty in 
selling goods unfit for sale, and the declaration averred, th?^t 
the defendant knew the goods to be in an unfit state, of which 
tact there wjxs no evidence at the trial, but the Court hdd. tl^at 
such proof was unnecessary, for if tlie whole averment respect¬ 
ing the dcfeiulaiit’s knowledge of the unfitness for sale were 
struck out, tlie declaration would still be sufficient to entitle t^e 
plaintiff to ri*cover upon the breach of the warranty proved. 


The same rule is ajiplicablc to averments iu an indictment. 
If an averment may be entirely omitted, widiout afifectiqg 
the charge against the prisoner, and without detriment to the 
indictineat, it will be considered as a surplusage, and m^y be 
disregarded in evidence. Thus, where the prisoner was 
charged w ith a robbery near the highway, and tlie robbery 
/was proved, but not near tlie highway (4)—whci'e the,J^ob- 


(1) By Lawrence J. in Wiliiamson 
V. Allison, 11 East, 452. 

(2) 2 000". Scc5T.R.42(>. 

2 East, 4 50. -15". 8 East, 9. 


7 • J ^ 

( 3 ) 2 East, 44G. 
piav. Solomop, 5 

(4) Wardle's cue, k 
785. 
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bery was averred to have befefi committed 
certain person named, and the name of the owner wak^not^ 
proved(l) — and where tlie offence of arson was stated? hi) 
the indictment to liave been committed in the night^imeii^i 
and was proved not to have been in tlic night-time 
in diese cases, alt the Judges were of opinion, that thee<!^'^ 
victionswerc proper, and the prisoners were emSted’of .tfae^ 
benefit of clergy. But where tlie averment in the indictment 
is sensible and material, it ought to be regularly proved; is, 
where the prisoner was indicted tor a burglary in the house 
of J. D. with intent to steal the goods of J. W-, and it npi»- 
{)cared In evidence that no such person had any goods in the 
house, but that tlie name of J. W. was put by mistake Ibr 
J. D.(3), the Judges held, that it was material to sbite truly 
the property of the goods, and on account of this variance 
the prisoner was acquitted. 


Another rule, which runs through the whole of the crimi-* 
nal law, is, that it will he sufficient to prove so much of the 
indictment as charges the <lcfendniit witli a substantive crimes 
If the indictment charges, that the defendant did and caused 
to be done a particular net, it is enough to prove either the one 
or the other. If the defendant is charged witli composing, 
printing, and publishing a libel, he may lx; convicted only of 
the printing and publishing. (4) 


Variance in 
proof of con¬ 
tract. 


Where the action is brought upon a contract, the contract 
ought to be stilted corrcctl}', anti proved as laid; and if’ 
any part of the contract proved vary materially from that 
stated in the pleadings, the whole foundation of the action 
fails,, since the contract is entire and iiulivisible. (5) If the 


(1) IVe’s case, Johnstone’s case, 
2 East, P.C. 785. 

(2) MintonN case, 2 East, F. C. 
1021 . 

(3) Jenks’s case, 2 East, P. C. 
514. 

( 4 ) R. V .Hunt, 2 Campb. 585. 

R. V. Williatns, ib. 646. See also 
cases in 2 East, P. C. 515. 516. ami 
supra, ]>. 218 . 


(5) 1 T. R. 240.; 5 T. R. MS. 
The following arc the principal 
modern cases on tliis subject; Bristow ' 
V. Wright, 2 Doug, C64. (supra, p. 221. 

S. C.) Carlisle v. Trears, CoWp. 
671. Churchill V. Wilkins, 1 T. R^' 
44,. Durston v, Tiithan, cited 3 ^ 

T. R.67. Littlerv.Holland,3T.Hi - 
5yo. Hockin v.Cooke,4T, R.3l4i' 
J.ert^ V- (ioodsorr, 4 T- R. ' 



S^ti Th^ qf ^ 81 :^ 

coniract^ dnerefova} for th^ breach g£ which, thewoction. is j 
brcmgbt^ wa$ in the alternative at the option of the defendant^ 

(afl to deliver this or that quantity of goods at ime time, and 
the remainder at another,) it ought to be so stated, for if the 
declorotum states an absolute contract, and the proof is of a 
contmict in the alternative, the plaintiff cannot recover, al¬ 
though the defendant may have determined his option. (1) 

. This rule is not confined to actions of assumpsit. In an 
action of tort also, where the contract is necessary to be stated 
in order to maintain the groiuid of action as laid in the re¬ 
cord, the contract ought to be proved ns stated. Thus, in ad 
action against two defendants for deceit, charged in the de¬ 
claration to have been committed by them in a joint sale of 
their joint property, tlie Court of King’s Bench held, as there 
was no evidence against one of the defendants, tliat the action 
could not he maintained against the otlier, (2) The joint 
contract here described, said Lord Elleiiborough, in deliver¬ 
ing the judgment of the Court, is the Ibundation of the joint 
warranty laid in the declaration, juul essential to its legid 
existence and vdidity; anti it is a rule of law, that the proof 
of the contract must correspond with tlie description of it in 
all material respects. 

It M'ill not be necessary for the plaintiff to state all the 
several parts of a contract, which consists of distinct and 
collateral provisions: but it is sufficient to state so mucli 
of the contract as contains tlie entire consideration for the 
act, and the entire act to be done in virtue of such consider- 

Wliite V. Wilson, 2 Bos. & Pull. 116. v. Austin, 4 T. R. 611. Johnson 
Penny v. Porter, 2 Ea^t, 2. Brown Mars, 2 Cainpb. 305. Roche v. 

V. Sayce, 4 Taunt. 320. Pool v. Campbell, .? Campb. 247. Hodge v. 

Court, 4 Taunt. 700. Cohen v. Fillis, 3 Campb. 4G5. Hutchinson v. 
llannani, 5 Taunt. 101. Arnfield Piper, 4 Taunt, sio. Exon v. Ilui^ 

V. Bate, 3 Maule& Scl. 173. Squire sell, 4 Maule & Schv. 505. Mount-, 

V. Hoot, 3 Price, 68. Wildnian v. Stephen v. Brooke, 1 Barn. Aid. 22^ 

Gloisop, 1 Barn. Aid. 9. Tucker v. (l) Penny v. Porter, 2 East, 2.j 
CrackUn, 2 Starkie, 385. —The fol- and see 2 East, 1-^4.; Cookev.Mun- 
lowing are cases on promisiory notes stone, 1 Bos, & Pul. N. R. 351. 
and bill« of exchange. Whitwell v. (2) Wcnll v. King, 12 East, 452... 

Bcimct, 3 Pul. 55!). Cordon 
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atiun> imiudtng the time, i&annet, aild other cireumstancctf 
of its performance. (1) Thus, if there is a provision in the 
contract to discharge the party from all liability, in case a par¬ 
ticular condition is not complied with, it ought to be set out 
and strictly proved: but it is otherwise, where the provision 
respects only the liquidation of damages on a breach of the 
contract; such a provision need not be stated in the plead¬ 
ings. (1) So, in an action on the case upon the warranty of 
a horse, if the plaintiff* states truly the whole of the consider¬ 
ation for the promise of the defendant, (which, in the case 
referred to, was the re-delivery of the horse to the defendant,) 
and then states truly the substantive paits of the wm-ranty, of 
die breach of which he complains, this will be sufficient, with¬ 
out averring other parts of the warranty entirely collateral 
and irrelevant to those stated. (2) In the case di (Tladstone 
V. Neale (3), the contract smted was for tlie purchase 
of a certain quantity of goo<ls, (“to wit, eight tons,”) and 
the contract {)roved was for the purchase of “ about 8 tons,” 
the exact amount not being known at the time ol* making 
the contract, but being a‘jcortained before the action was 
brought; and it was determined at the trial, and afterwards 
by the Court of King’s Bench, that die variance was not 
material. 


In all cases of joint contracts, in writing or by parol, or 
ex quasi contractu^ and in all cases of joint obligations, it 
seems now to be settled, that if one only be sued, he may 
plead the matter in abatement, but cannot take advantage of 
it afterw'ards upon any other plea, or in arrest of judgment, 
or give it in evidence. I'lius in an action against the de¬ 
fendant as drawer of a bill of exchange, who plcadetl non 
assumpsit, and it appeared in evidence at the trial, that the 
bill w'as drawn by the defendant and another joindy; on a 
motion to set aside the verdict, (which had been found for the 
plaintiff,) upon die ground of this supposed variance^ the 


(1) C'trke V. Gray, 6 East, SG4. Cottcrill v. Cufl^ 4 Taunt. S8& 
569. Supra, p. 201. S- C. Thornton Squier v. Hunt, 5 Price, 68. 
v Jones, 2 Marshall, Rep. 287. (a) 13 East, 410. 

(s) Milei V. Sheward, 8 East, 7 



m 



m^^v^i^ce, ^between the hill of ex,c]ian^ pnoved^ Jfite' 
^vliigh declat^d uppn. (1) The same rale hokls,i^whiei» 
die i^tioq is brought against one ot several partners^^Uh^ 
defendant must plead in‘ abatement, and cannot give the parti* 
n^sliip in evidence under the general issue. (2) Formerly,'a 
different rule was adopted, on the ground of a supposed 
yariauce. (3) But with respect to the party siting,- the rule is’ 
still the same; namely, that if mi action of assumpsit is 
brought by one only of several parties to a contract, who 
ought to join, the defendant may take advanmge of it upon 
die general issue of non assumpsit. (4) 


A distinction, however, has been made, in this respect, be¬ 
tween actioi s of assumpsit and actions of tort; and, in the 
latter case, if one only of several persons} who ought to join, 
l^^ing the action, the defendant cannot avail himself of the 
vtiriancc under the general issue, but must plead it in abate- 
inent.(5) There is a distinction also between t|jese forms of 
:u;tion, witli respect to the party sued. For if several persons 
jmnlly commit a tort, the plaintiff has his clectien to sue 
a(l or any number of the parties, a tort behig in its nature 
the separate act of each individual; and therefore in actions 
ex delii'fo against one only, (such as trover, trespass, case for 
malfeasance, and the like,) for a tort committed by several, the 
defendant cannot plead such matter in abiitcinent or in bar,-* 
nor give it iij evidence on the general issue. (6) 


The rule, above laid down with resjiect to contracts, Vamncciu 

proof of prr 
bcriptioM. 


; (1) Eva'ns' v. Lewis, 1794, MS. 
cHsc, reported in Mr. Serjt. Wii- 
llhnnVs edit, of Sautid. i V, eai. il. 
Qoriaaiii v. Frederick, MS. case, id, 
ueoii V. Abbott, Cowp. So*.?. Fowcll 
vi4l;;nyt6n, 2 New Itep. .’SG.':. See 

=ttjtvs lii,no*. 

(2) Tocc V. Shutc, .7 Burr, ecu. 
Abbott V. Sniitli, 2 BUick. 047. 1 Bos. 

atffcc, p. ITfi. 

(~) U{>:^ .T. S^dford^ 2 .Salk'. 
'^‘ 10 . •-. . 


(4) Le!>lise v. Chanipnntc, 2 Str. 
820 . iirabiiin v, Koberison, 2 .T.. 
R. 2 S 2 . i S.iinul. '2L'\. f. in note.' 
Teed V. JJwortliy, 14 lia'.t, 210. 

(5) i'>t>e::\vray v. Dickon-on, Skiu. 

V. Chaiii|)antc, 2 Str.‘ 
820. Addison v. Overend, 0 T.vE: 
766. SidiTWorth v. 0\erciul, 7 T. 
U. 279. Bloxhaiii V. Hubbard^ 5 
East, 120. 

(6) Boson V. Sfliniford, 1 SlljiW. 
29. Mitrholl V Tatbntr, 5,1*; 'Jf' 


*♦ . 
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Variance tn 
proof of deed* 


The Substance qf Issue proved, [[Ch..7' 

applies equally to the case of a prescription: a prescriptire 
right is one entire thing, and, when put in issue, must be 
proved as stated^ It ought to be proved, therefore, to the 
hiU extent to which it is claimed. Thus, in replevin, if the de- 
fendmit avow tak^g the cattie as damage feasant, and the 
plwntiff plead in bar a right , of common, and aver that the catde 
were levant and couchant, on which averment issue is joined, 
proof wly for part of the catde will not be sufficient, for . the 
issue is iq>Qn the whole. (1) But thouj^ the party roust.prove a 
prescriptive right commensurate with the r^t claimed he 
will not be precluded from recovering, because he proves a 
more ample right than what be clmms. Evidence a right 
of common for sheep and cows will support a plea prescribing 
for common only for sheep. (2) 

A distinction is to > be made between the case of a prescript 
tive right of common alleged in bar, on which issue is taken,, 
and a possessory right of common claimed in an action of 
tqrt for disturbance of the right. In the latter case, it is suf> 
ficient to pro^e the same ground of action as is laid in the 
declaration, although not to the extent there stated. If the 
allegation is, that the plaindfF was entitled to the right of coin- 
mon in respect of a certain quantity of land, and the proof 
is in respect of a part only of that land, it will be sufficient(3); 
so, if it is claimed in respect of a messuage and a certain niun- 
ber of acres of land, and proved to be in respect only of 
land. (4) The proofs in these cases, is not of a different alle¬ 
gation, but of the same allegation in part; and that is 8u& 
ficient. (5) 

AVhere a deed Is declared upon, and it appears, on 
paring and reading Ae record with the instrument produced, 

(1) Slmcr V. Alleti, 2 Roll. Ab. 722 BaiHflT, &c. of Tewksburr t. 
70 S. tit. Trial, c. 41. S. C. cited Bricknell, l Taunt. 142. 

Bull. N. P. C. 299. Gray's case, 5 (s) Yarly v. Turnock, Cro. Jst. 

Rep. 79. 'Down’s cate, 4 Rep. 29. b. 629. Palmer, 269. S. C. 2 Bam. 
Revert V. Alien, 1 Canpb. sis. AldrSSG. 

Bee Brook v.Willett|^H.Blnck. 224.. (4) Ricketts r. Salwey, 2 Bwiv 

(2) Bushwood nond, Cro. .£1. Aid. S 60 . 

(5) 2 Bam. Aid. ses. 



Sdct. 5,] The Substance of Issi^ proved. 

th^ some of dtot^ * stated in die platings as desefipdve 
' of the deed^ (and t^ieh be i^ejabi^is Soiplusage^) 

vary from the deed, the varhirtce vdifbe''ifiital"(i )V aJtd ihot^ 
some parts of the deed, which the d^tniathm pui|}orte to set 
but at length, heed not have stated at or mignt 
have been stated shortly according to their legsf e^t and 
operation (2), yet if they are set but at Ibngth, diey Ought to 
be proved as laid, and in case of a variance the plaintiff lAtist 
faU. A qualified covenant ought to be seated' with 
qualifications; if it is set out in the declaration as a general 
Covenant, and on reading the deed in evidence it appears 
to be subject to an exception or limitaddn, the variance will 
be fetal. (S) ^ 


A similar rule has been laid down, where a record is re- Vanance 
ferred to in the pleadings. If the allegation is descriptive of 
of the record, it ought to be strictly and li’ferally proved as 
laid. Thus, in the case of Green v. Rennett (4), where a writ 
was described in terms, when sued out and when returnable, 
and on the production of the writ itself it appeared to be re¬ 
turnable on a different day from that stated in the declaration, 
the Court held that the variance was fetal, though the day of 
the return was laid under a videlicet.* 


-(DThc foilowingarc the principal 
modern ea^es on this subject: — 
Sands V. Ledger; 2 Ld. Raym. 7S2. 
Pitt V. (Green* 9 East, 188. Bow- 
ditch V. Mdwlcy, 1 Campb. IS^- 
HaweU v; Richards, 11 East. 035. 
Waugh V. Russell,' i Taunt. 707. 
Tempany v. Bernard, 4 Campb. 20. 
Morgan v. Edwards, 2 Marshall, 96. 
Hoar V. Mill, 4 Maule & Selw. 470. 
Wei^s Vi Maillardat, 14 Enrt, i$08. 
Gordon v. Gordon, l Starkio, 294. 
Horsetail vi l*estnr, ’7 Taunt-" 58^. 
Cartridge V. Griffiths, i Barn. Aid. 57. 


(2) Dundas v. Lord W^mouth, 
Cowp. 665. Price V. Fletcher, 
Cowp. 727. Roulston v. Clarke, 
2 H. Bl. 563.. 

(3) Howetr V. Richards, 11 East, 
633. Tempany v. Bernard, 4 Campb. 
20 . 

(4) 1 T. R. 656. 9 East, 161. 
165. Drown v. Jacobs, 2 Esp. N. 
P. C. 726. R. V. Taylor, 1 Campb 
464 . See also Com. Dig. tit. Record, 
(C), (P). R. V. Leefe, 2 CampU 
141. Woodford v« Ashley, 2 Campb* 
195. 


.^'..y^ere the circumstance averred in fhe pleadings, (os, of a particular 
snm or day,) is material, the addition of a will not render thd 

nveti^erit fIrtttHrtirid, (Oriiftwiood v. Batrit, 6T. il* 4$Q, 463. ;) though the 
omission of a .videiiqpt oiay -in some coses make an averment mateifol, 
which wonld not otherwise be' so. (S}tninons v. Knox, z T* R. 65.68*) 
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I'lio return-day, in tlie last case, Avas material, because it 
was part of the description of the writ stated, which could 
only be proved by a writ returnable on die same day- But 
where the pleadings do not undertake to set out the tenor 
the record, and the subsUince only of die record is stated, diere 
a variance between the'allegation and die record will not be 
liatal, provided die allegation is substantially proved. Thus 
in the case of die King v. Lookup, on a prosecution for 
perjury, where the objection was, that the indictment stated a 
bill in Chancery to be directed to Robert LorthHenley, &c., 
and it appeared in evidence to have been directed to Sir 
Robert Henley, Knight, &c. the Court over-ruled the objec¬ 
tion, and lield it to be sufficient, that die complainant had 
preferred a bill before the jierson who held the great seal, by 
• whichever title he w'as styled. (1) So in die late case of Pur¬ 
cell V. Macnaniara (2), in an action for a malicious prosecution, 
where the allegation was, diat the defendant prosecuted an in¬ 
dictment against the plaintiff, until afterwards, to wit, on a cer¬ 
tain day named, the plaintiff was in due manner acquitted, &c.; 
and,^ to prove this allegation, the record of acquittal was pro¬ 
duced, which shewed diat the acquittal was on another day, 
the Court held that the variance was not material, and that 
the averment had been substantially proved. Here the day 

(1) R. V. Lookup, cit- 1 T. R. 9 East, 158. R. v. Lcefe, c Campb. 
240, 9 East, 16J. R. V. Pippot, 1J9. Byne v. Moore, 5 Taunt. 1H7. 
1 T. R. 23J. R. V. Payne, cit. (2) 9 East, 157. Philips v. Ba¬ 
con, 9 East, 298. 


If therefore the day laid in the declaration be material, it must be proved 
notwithstanding that it is laid under a videlicet. It is by no means gene¬ 
rally true, that the omission of a videlicet will make it necessary to prove the 
particular sum or da}', &e. strict!} as laid. Some cases have been already 
mentioned, where a variance in the proof of such circumstances has been 
adjudged to he imnTatenal. (Vid. supra, p. 224.) Jt will be sufficient Vo 
add one other example. On an iiulictmcnt for stealing goods in a dwelling- 
house, under tlie statute 12 Ann. st. 1. c. V.,it is not necessary to prove that 
the goods were of greater value tlian 408., though that may be averred in- 
the indictment without a videlicet. And sec R. v, Burdett, 1 Ld. RAyra. 
149^ R. V. Gillham, 6 T. R. 265. Gwinnett v. Phillips, 3 T. R. 643. and 
>Campb. 231. 
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wai not alleged its part of the description of the record; but 
the substance of the allegation was, that the plaintiff had been 
acquitted bfi the prosecution. And it was no more neces¬ 
sary,” said Mr. Justice Lawrence, “ to prove the precise day 
of the acquittal as laid in the declaration, than it is, upon an 
indictment for murder or in a declaration upon promises, to 
prove the precise day, els laid, of committing the murder or of 
making the promise.” In this respect, it cannot be material 
whether the proof is by matter of record or by parol. If, 
indeed, the declaration had proceeded to state that the acquit¬ 
tal was oil a certain day as appears by the rccoj d^ that migl.t 
have been considered as descriptive of the record, and then 
the variance would have been fatal. (1) 

It is a rule in pleading, that every material fact which is Variance in 
issuable and triable, must be averred to have happened at a 
certain time and place. (2) However, it will not generally be 
necessary to prove the time precisely as laid, unless that par¬ 
ticular time is material. This is the constiint course of pro¬ 
ceeding in criminal prosecutions, from the highest offence to 
the lowest. In high treason, evidence may be given of ah 
overt act either before or after the day specified in the indict¬ 
ment; the particular day is*-not material in jioint of proof, 
ami is merely matter of form. Objections of tins kind, on 
behalf of the prisoner, have been repeatedly over-ruled. (3) 

'rhe same general rule applies, with as much reason, to 
civil suits. Thus in an action on a promissory note, wliere 
the declaration states that the defendant on such a day made, 

&c., proof that he made his promissory note on a dif- 
ierent day woxdtl be suflicient. So in an action for assault, 
battery, taking of g(K)ds, &c., where the defendant pleads the 
general issue, the plaintilf will not be confined to the day 
stated in the declaration, but may prove the assault, &c. on 

I 

(t) 9 East, Ifil. Ami sec Turner (2) 5 T. R. 620. 

V- E^Icb, 3 Bos. & Pul. 456. Wif;- (3) Lord Balmiirino's case; Lord 
lej', V. Jones, 5 East, 440. Read- Kilmarnock's case; Townie)tas?; 
ihaWj’v. Wood, 4 Taiint. 13.' Com. State Trials. Post. 8. 

Dig. til. Record (C). 

9 3 
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ftny other day before the commencement of tlie action. (1) If 
ihc d^endant justifies by son assmlt on the same day, and the 
pI^UiF traverses the cai«se of justification and at the- trial 
llie defendant proves the trespass on the same day, tliere the 
plaintiff cannot give evidence of an assault on another day. (.2-) 
And though tlie defendant should prove the assault of d»e 
plaintiff on another day, yet the plaintiff, after having'inade.such 
a traverse, cannot prove another aasault on adiffereiitday. (3) 

^’ariance in The same certainty of destaiption, as to tlie place or parisli, 
l»lsce. necessary in locd as in transitory actions,, In an 

action for non-residency where the parish Avas described as 
Si. Etkelbwrg^ and proved to he St. EtheVnirga^ it has been 
held, that the variance was fiital (4); so also it was, in an action 
of ejectment, where the premises were descril>ed as situate in 
the united parishes of A. and J5., but were proved to be in the 
parish of A., and the two pai'ishcs wert^.iinited only for the 
single purpose of maintaining the poor. (5) But where the 
premises were described ns lying in theparis/i of A. and B.y and 
it appeared in evidence that part lay in A. and part in B., but 
that there was no such parish as the parish of A. and tlie 
Court held, that the word parish was mere surplusage, and 
that the plaintifi' was entitled to recover the lands in B. as 
well as in A. (6) So, where the premises were laid to be in 
the parish of Famhaniy and were proved to lie in the parish 
ol Famham Royal^ but it did not appear that there were two 
FamkamSy die Court held thiit die variance was immaterial. (7) 
But if tnere had appeared to be another Famham, diere would 
' have been an uncertainty. (8) 

(1) Ca. Lit. 282 . a, b. 2 Roll. (5) Goodtitle efem. Pinsent V, 
Ab. 687. 689. tit. Verdict, (N). Lammiman, 2 Campb. 274. 

Com. Dig. tit. Pleader, (S. 12 .) (6) Goodtitle dem. Bremridgc t. 

(2) Downesv-Skr>*nisher,BrownK Walter,.4 Taunt. 671. SecBir C. 
CS3. 2 Roll. Ab. 687.1. 30. S. C. Morgan v. Edwards, 6 Taunt. 394 . 

(3) 2 Roll. Ab. 650, tit. Evidence The case of Wilson v. Clark, therc- 

(C), Art. 3. Thornton v. Lyster, fore, (l Esp. N. P. C. 273.) icezns 

Cro. Cur. 514. contra, (Jones J. doubtful. 

doubting,) Roll. Ab. Ib. Sec 2 (y dem. Toilet v. Salter, 
Saund. 5. note 3. 13 East, 9 . 

M WiJfon <]. t. V. Gilbert, 2 Bos. (8) Tftjlor v Hoonan, 1 Holt, 
&Pul.2SI. S23. 
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In an action for use and occupation, where the pretnkes 

_ ► 

were proved to lie in the parish of SU Mary Lambeth, btit w^ 
described in the declarodon as in the parish of Lambeth, whidi 
last wtis the name generally known, the variance was hrid to 
be immaterial (1): and this has over*ruled an older , case, 
where a variance between the parish of Chekea, and the parish of 

St, Lite's Chelsea was held at nisi prius to be fatal. (2) Although 

% 

it is not necessary, in this action, to describe where the pre¬ 
mises lie (3), yet if they are described in the declaration as 
situate in a certain parish, and are proved to be in a different 
parish, the plaintiff cannot recover. (4) 

Where the parish or place mentioned is mere matter of 
venue, and not of local description, (as, in an action for a mi- 
sance defamatory to the plaintiff's character, where the declar¬ 
ation stated, that the defendant erected the nusance, complained 
of, in the parish of A, in a street adjoining to the plaintiiTs 
house, &c.) the actual situation Of the house is immaterial, 
and the plaintiff may recover, though it should be proved that 
tliere is no such parish. (5) 

The same rule, which has been laid down with reject to 
civil actions, applies also to the case of an indictment; on the 
trial of which, it will be sufficient to shew, that the offence was 
committed in some place within the county or other division; 
and it seems to be agreed, says Mr. Serjt. Hawkins (6), that 
the mistake of tlie place in which an offence is laid will not be 
material upon the evidence, on the plea of not guilty, if the 
fact be proved at some other place in the same county. Al¬ 
though the offence must be proved to Iiave been committed in 
the county, where die prisoner is tried, yet, after such proofs 
the acts of the prisoner in any odier county, tending to esta¬ 
blish the charge against him, are properly admissible in evl- 

( 1 ) Kirtljond V, Paansett, I Taunt. East, 226.; 2 Cainpl>. S. S. C. For 

S 70. Other examples, sec Drewrj v. Twhs, 

(2) And soe 5 Tavpt. 140 . 4 Term Rep. 558. Frith v- Gray, U>. 

( 3 ) King V. Fraser, 6 East, 548. ’ 561. Couip. of Mersey & IrwcH 

(4) Guest'V..Caunioiit, 3 Campb. Nav. v. Douglas, 2 East, 497. Ha- 

^35. 6 East 352. iner v. Raymond, 5 Taunt. 789, 

(5j Jefferies v. Duneombe, il (6) B. 2 . ch. 95. s. 84. 
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^ence. This has been determined to be the rule in cases ot 
high treason, and must equally apply to cases of conspiracy 
and rl-iony. Where a felony is stated to have been committed 
at a ceriuin place named in the indictment, and there is np 
fuch pjace in the county, the indictment is void. (1) * 


Sect. VI. 

% 

.That the host Evidence is lo he produced^ vchich the Nature of 

the Case admits. 

The next general rule is, that the best evidence must bo 
given, of which the nature of Uie thing is capable. (2) 

The true meaning of this rule is, not that courts of law re- 

(l) B\ 5) Hen. 5. St. I. c. I. made Lamb. Jnft. B. 0. cli. 5. p. 531. 
perpetual by stat. 18 Hen. 6. c. 12. Hawk. P.,C. B. 2. c. 25,' s. 84. 

. ' (2) Gilb. Ev. 15. Bull N. P. 225. 


♦ The stat. 9 H. 5. St. 1. c. 1. after rccitin", that nianvpeople by rnalicc cause 
often the King’s, liege people to be appealed or indicted in divers counties 
of .tr.easons or of felonies, supposing by tlie said appeals or indictments that 
tile said treasons and felonies were done in a certain place in such county, 
where tlie indictment is made, or such place ns is declared by such appeals, 
whereas tliere is no such place in the same county, enacts, that the process 
of the same be void and boldcn for none. In a case of felony, tried before 
Mr. Justice Lawrence, reported in .*5 Campb. 7.'^., an olijection was taken, 
on the part of the prisoner, that there w'as not in the county any such 
parish as that laid in the indictment; in answer to which, it was contended 
on the other side, that, as the jury arc to conic from the body of the county^ 
it is DO longer necessary that any parish sliould be laid in the indictment 
Mr. Justice Lawrence reserved the objection for the opinion of the Judges; 
but, as the prisoner was acquitted, it became unnecessary to consider the 
point. It may be observed with respect to what was said in answer to the 
objection, that the challenge for liundrcdcrs, though now in disuse, (see 
2 Hale, P. C. 272. 26‘4.) does not ajjpear to have been taken away. The 
statute 4 & 5 Ann. c. 16. s.6. & T. and st. 24 G, 2. c. 18. s. 5., which relate to 
the awarding of a venire facia* of the body of the county, do not extend 
to indictments for treason or felony. And sec Co. Lit 125. a, ri. 1. R. v. 
Burridge, 1 Stra. 595. 
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quire the strongest possible assurance of the matter in ques¬ 
tion, but that no evidence shall be given, which from the 
nature of the thing supposes still greater evidence behind in tlie 
party’s possession or power; for such evidence is altogether 
insufficient and proves nothing, but carries with it a presump¬ 
tion contrary to the intention for which it is produced, (l) 
Tims, if a party offer n copy of a deed or will, where he is 
able to produce the original, this raises a presumption, that 
there is something in the deed or will, which, if produced, 
would make against the party; and therefore the copy in such 
a case is not evidence. But, if he prove the original deed or 
will to be in the hands of the adverse party, who refuses to 
produce it, although he has received a regular notice for that 
purpose, or that the original has been lost or destroyed 
without his default, no such presumption can reasonably be 
made, and a copy will be admitted, because then such copy is 
the best evidence that can be produced. (2) 

Parol evidence is not admissible to prove the contents 
of a licence to trade, granted from the crown, though the 
licence is lost, because there must be some register of it at 
the sccretiuy of state’s office, and that register would be better 
than parol evidence. (3) So, the discharge of a party under 
an insolvent debtors’ act cannot bo proved by parol evidence, 
not even by proof of the acknowledgment of the party; for 
the discliarge may have been irregular and void; and the 
party may be mistaken; a judicial act of this kind can only 
be proved by calling the clerk of the })eace, and giving in 
evidence the order of the court, by which the discharge was 
effected, ( i) 


( 1 ) Gill). Kv. IJ. 

(l‘) Gill). Ev, 13. Bull. 293, Gan¬ 
nons V. Swift, 1 Taunt. 507. R. v. 
lliibc, Peake, N. P.C. 131. R. v. 
Dopan, I Esp. 127. Molton v. Ilar- 
lis, 2 Esp. 548. Henry v. Leii^h, 
'3 Campb. 499., stated infra Sec 
post, part 2. ch. 8. sect. 2. as to the 
udiiiissibiiity of secondary evidence 
in the case of written instniircnts. 


(3) Rliind V. Wilkinson, 2 Taunt. 
257. Eyre v. Pa^^!i*avc*, 2 Campb. 
605. 

(4) Scott V. ('lore, 3 Campb. 230. 
by Lord Ellentioroudi. Action of 
assumpsit; tliec;cnerai issue pleaded; 
the defence was, tliat the plaintiff had 
been so discharged after the cause of 
action had jiccnied, and before the 
commencement of the suit. 
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This principle is strongly illustrated by the t:ase of Williams 
T. the East India Company (1), where the question was, whe¬ 
ther the defendants had put on board the plaintiff’s ship some 
articles of a combustible and dangerous kind, without giving 
due notice of their nature. It appeared in evidence at the 
trial, that the goods were delivered by the officer of the de- 
fendanLs, with a written order to the plaintiff to receive them, 
in which order nothing was said as to their nature; that they 
were received by the diief mate of the plaintiff’’s ship, who had 
since died; and that no other person was present at the time of 
the delivery. It was further proved, by the captain of the ship 
and the second mate, that no communication had been made 
to either of them, nor, as far as they knew, to any other per¬ 
son on board. Upon this evidence the plaintiff, who had to 
prove the negative, was nonsuited, on the ground, that he had 
not given the best evidence of the want of notice, which it 
was in his power to produce, by calling the company's officer, 
who delivered tlie articles on board. And the nonsuit was 
afterwaixls affinned by the Court of King's Bench. “ The 
best evidence,” said Lord Ellenborough, in delivering the 
opinion of the Court, should have been given, of which the 
nature of the case was capable. The best evidence was to 
have been had, by calling, in the first instance, upon the per¬ 
sons immediately and officially employed in the deliveruig and 
in the receiving of the goods on board, who appear in this 
ca^ to have been the first mate, on the one side, and the 
toilkary conductor, the defendant’s officer, on the other; and 
though the one of these persons, the mate, was dead, that did 
not warrant the plaintiff in resorting to an inferior and se¬ 
condary species of testimony, (namely, the presumption and 
inference arising from a non-communication to the other per¬ 
sons on board,) as long as the military conductor, the other 
living witness, immediately and primarily concerned in the 
transaction of shipping the goods on board, could be resorted 
to; and no impossibility of resorting to this evidence, the pro- 


(1) 5 last, 191. SOI. 
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per and primary evidence on dm subjecti is sug^ted'to exist 
in this c^.” . . , 

It has bee^ pbsarved, that (dthoqgh the best evi¬ 
dence is the natm'e of th^ case admits, yet 

the strongest gosaible ossur^ce of a &ct is not required. 2f 
a deed, for. ext^pl^ is attested by several subscribing wit¬ 
nesses, the execution may be proved by one of them: qr, if 
none of those witnesses can be produced, proof of the signa¬ 
ture of one witness will be sufficient; for the proof is, as far 
as it goes, complete^ and not inferipr, in its kind, to any that 
can be pi^oduced; nor can it be inferred merely from the ab¬ 
sence of further proof of die same kind, that such additional 
proof would be inconsistent with that already produced. So, 
to prove the plaintiff’s demand satisfied, the defendant may 
give evidence of an admission by the plaintiff to that effect, 
though it should appear that the plaindff also signed a re¬ 
ceipt, and it may be said the receipt would be more satis&c- 
tory proof. (1) And, where an agent for the plaintiff made 
a verbal agreement with tlie defendant, and afterward^ put it 
down ill writuig, which was not signed by the palsies, as a 
niemorandum to assist his recollection, such writing is not the 
best evidence, iipr indeed any evidence of the a^eetnent, 
though it may be used by the agent for the purpose of refrealw 
ing his memory. (2) So, if parol evidence should be offered 
to prove a tenancy, it is no objection that there is some writ¬ 
ten, agreement relative to the holding, unless it should appear 
that die agreement was between the landlord and tenant, and 
that it .continued in force to tiie very time, to which die parol 
evidence applies-(3)' And in a great variety of cases, which 
have beeii before mentioqed (4), facie or presumptive 


. (i) V* bindsay» 1 £ast» 4C0. (4) Ch. 7. sect. 2. The following 

Smith V. Young, 1 Campb. 459. examples may be ndclcil, from actions 
(2) JSalison v. Stark, 4 ^£sp. N. on promissory notes, and bills of ex- 
P. C. .165. X 4^.‘ Rams- change. Porthoiise v. Parker, l 

bottom V. Tunbridge,^ e'^Mauie ^ Campb. 82. Taylor v. Jones, fi 
Scl. 434. Cumpb. 105. Gibbon t. Co^n, do. 

(5) Doe d. Wood v. Morris, 12 188. Helxnsley v. Loader, 450. 
£ast,237. Doc V. Pearson, isRast,' Jdifes v. Morgan, do. 474. Green- 
239. n. way v. Hindlty, 4 Campb. 52. 
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proof is‘adinissible, although perhaps stronger evidence nnght 
have been produced. 

. Upon the same principle, it will not be necessary to call 
the supposed writer of an instrument, for the purpose of 
proving or disproving his hand-writing; but the evidence of 
persons well acquainted with the clmracter of liis writing will 
be sufficient. Such evidence is not, in its nature, inferior or 
secondary; and though it may generally be true, that a writer 
is best acquainted with his own hand-writing, and therefore his 
evidence will generally be the most satisfactory, yet his know¬ 
ledge is acquired precisely by the same means as the know¬ 
ledge of other persons, who have been in the habit of seeing 
him write, and differs not so much in kind as in degree. The 
testimony of such persons, therefore, is not of an inferior or 

secondary species; nor does it give any reason to suspect, as 

0 

in the case where primary evidence is withheld, that the fact 
to which they speak is not true. It is the common practice 
to receive such testimony in ordinary cases; and in prosecu¬ 
tions for capital offences, it must be equally admissible. On 
a prosecution for the forgery of a bank-note (1), therefore, 
Mr. Justice Le Blanc held that the signature in the name of 
the cashier of the Bank might be disproved by any other per¬ 
son, who was acquainted with his hand-writing, though the 
cashier himself was not an incompetent witness. (2) 

A smaller quantity of proof and more general evidence 
will be allowed, where the certainty of the fact lies witlun tlie 
knowledge of the other party. All evidence, observed Lord 
Mansfield (3), is to be weighed according to the proof which it 
is in the power of the one side to protiuce, and in the power 
of the other to contradict. In an action against the sheriff^ for 
taking insufficient pledges in replevin, slight evidence on the 
part of the plaintiff, as to the insufficiency, will be admitted to 

V 

(1) Hughes’s case, 1802, 2 East, chap. 8. sect. 2. as to* proof -of 
P. C. 1002 .; M'Guire’s case, 1801, hand-wri.ing. 

S.P.ib. Contra, Cmith’s case, 1768, ( 2 ) Newland’s case, 2 East, P^'C. 

2 East, P. C. 1000 . See post, part 2 , looi. . .. 

(3) Dlatch v. Archer, Cowp. 63* 
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cast the burthen of proof on the defendant, who must«be sup¬ 
posed to know the sureties, and whose duty it was to inquire 
into their sufficiency. (1) 


The rule, which requires the best evidence to be pro¬ 
duced, is dispensed with in some particular cases. 


1. Where it is necessary to prove an entry in a public book, 
the original need not be shewn; but, from a principle of general 
cojivenience, an examined copy will be admitted, (2( 


]. Entry in 
public book.. 


2. In the case of all peace-officers, justices of the peace, 2 . Proof of 
constables, &c. it is sufficient to prove, that they acted in tliese 
characters, without producing tlieir appointments. (3) And in 
die case of officers of any branch of the revenue, wiiere the 
question is whether they are such, proof of being reputed to 
be so, or of having exercised tlie office, is good evidence of the 
feet, on any indictment, information, action, or prosecution. (4) 

So, on an indictment for perjury, committed by the defendant 
before a surrogate in an ecclesiastical court, proof that the 
person, who administered the oath, acted as surrogate, has 
been held to be sufficient primdfacie evidence of his appoint¬ 
ment and authority. (5) On an information against a military 
officer for making false returns,“it is sufficient to prove, that he 
acted in the character alleged in tlie cliarge, without adduc¬ 
ing direct evidence of his appointment. (6) ■ And in action for 
penalties against a collector of tuxes, proof of his collecting the 
taxes is sufficient proof of his being collector, though liis 
appointment is by warrant under an act of parliament. (7) 


S. There are other instances in which strict prot>f is made 3. Strict 

• (Icnce 

unnecessary, because the party, against whom it would other- paused with, 
wise be requisite to produce proof of the pai'ticular fact; has by admission 


(1) Saunders v. Darling, Bull. N. (4) St. 26 G.5. c. 77. s. 13., nuJ 

P. 60 . see St: n G. 1 . c. .50. s. .72. 

(2) Seepart 2. ch. 6. (5) R. v. Vercist, .7 Cmiipb. 4.72. 

(.7) By Buller J. in Berryman v. R. v. Creswcll, Lend. Sitt. after 

' "Wise, 4 T. R. r766. By the opinion Mich. 1816, S. P. 
of all the judges in the case of the (6) R. v. Gardner, 2 Canipb. 51 J. 
Gordons, tried for murder in 1789, (7) Lister, q. t. Priestley, Whit- 

Leach, Cr. C. 585. wick, Rep. 67. 
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his conduct precluded himself, ih the way of estoppel) froth dis-^ 
putiiigthe &ct.(i) There are few cases, mdeed, in ^diich ft 
person’s acts operate against him as an estoppel, though they 
may often be used as good prima facie evidence against him. (2) 
Such is the rule in an action against clergymen for non-resi¬ 
dence, in which it is reasmablC) that the acts of the defendtnit 
as parson, and his receipt of the emoluments of the church, 
should be evidence against him of his being parson, without 
formed proof of his title. (3) And in action by a person, as 
former and renter of tolls, appointed under an act of parlia¬ 
ment, for tolls due at a tumpike-gate, although the plaintiff 
will not be entitled to recover on the special count, unless he 
has be® legally appointed collector of the tolls, yet, if the 
defendant hiis accounted with him in that character, tl)e want 
of a formal appointment will not preclude him from recovering 
on an account stated. (4) 

Tills principle waa carried farther in* the case of Radford 
q. t. V. MTntosh,* too fkr, indeed, in the opinion of one learned 
Judge. (5) That was an action for penalties under the post- 
horse act, brought by the plaintiff as former-general, and proof 
of his appointment was dispensed with, because the defendant 
had previously accounted with him as farmer-general; (6^) In 
an action for subtraction of tithes, proof of the defendant’s 
former acknowledgment of the plaintifPs tide to ^xc tithes 
is sufficient evidence, as against the defendant a wrongi^doer. (tj 
And in an action against the defendant for slander, in charg-" 
ing the plaintiff with being a swindler, and threatening that hef 
would have him struck off the roll of attofnies, the Cotin Wds 
of opinion, that the defendant’s threat amounted to a distinct 

( 1 ) By Cliambre J., Smith v, doubted, whether further proof 

Taylor, 1 Bos. Sc Pul. N. ft, 210.; would noC have been ,ibj 

and see tbe cases cited ante, p. 92. p. 20). , . 

( 2 ) By Chambre J. Ib. (fi) 5'T, R. 632. And'sec Cross 

(5) By Chambre J., 1 New Rep. v. Kaye, C T. R. 663. and 1 New 

210 . Bevan q. t V. Williams, n, Rep, 2 ii. . .. , ' w 

a T. ft. 635. (7) 1 Bos. Sc Pidl. N. R. 210* 

(4) Peacock V. Harris, 10 Bast, 3 IV R. SB5. 4 T. R. 366. .Chab< 
RM. , inanv.Bcard, sAnstr. 492. 4 Gwill* 

(6) Chambre J., 1 Bo*. Sc Pull. 1483. S. C# 

N. it. 211 , And Mailsfield G. J. 



Sect. 6.] The best Ewdence to be produced. 939 

acknowledginent that the phdntifF was an attorney, (h>> 
pensed with further proof. (1) 

The principle to be extracted these cases seems to be, 
that where a defendant, in the course of the transaction, on 
which the action is fotmded, has admitted the title, by virtue 
of which the plaintiff sues, it amounts to primd facie evidence^ 
that the plaintiff is entitled to sue. (2) And upon this prin¬ 
ciple two of the Judges of the Court of Common Pleas were of 
opinion, that the plaintiff was entitled to recover in the case of 
Smith V. Taylor. (3) That was an action for de&mation, in 
which the plaintiff averred, that he was a physician and exer¬ 
cised the profession, and that the words were spoken concern¬ 
ing him as a physician. The material facts of the case Were 
shortly these: the plaintiff, having practised in the profeiwion 
of a physician, was called upon to attend a sick person, for 
whom he prescribed; the defendant was employed as apothe¬ 
cary, and made up the prescription; in this situation of things, 
the defendant spoke the words charged in the declaration, 
which did not impute to the plaintiff any want of qualification 
by degree, but called him by his professional title of doctor, and 
ascribed to him mal-practice in his treatment of the patient* 

The question,’’ said the Chief Justice, is, whether, in this 
particular action upon tliese particular words, the evidence 
offered was not sufficient facie evidence, that the plaintiff 
had lawfully practised as a qualified authorised doctor of phy¬ 
sic ? And considering the nature of the words, and the situa¬ 
tion of the defendant, that the charge had no relation to the 
want of qualification, but merely to the practice, and that it 
was accompanied by the expression ‘Dr* S.,’ I think that 
these circumstances afforded sufficient prm& facie evidence 
that the plaintiff was doctor.” On the other hand, if the words 
imply a charge, that the plaintiff was not qualified to act in tlie 
particular character which he assumed, it has been held tliat 

(1) Berryman v. Wise, 4 T* R. (s) 1 New Rep. i OG, by Mansfield 
see; C. J. and Heath J.; btit Rook J. 

(a) By Heath J. i New Rep. and CItambre J., were of opinion 
20«. that the words did not admit the 

quanrirntion. 
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tile qiuilification ought to be proved, and that it will not Ixf 
sufficient to shew that he acted in that capacity, (1) And- 
. where the words imply merely ignorance or negligence, with- 

out admitting the plaintiff to be qualified, and the plnintiil* 
avers that he is qualified, he will be bouiul to prove his quali-* 
fication. (2) 

The proof of an admission of a fact by a party to die 
suit lias, in many cases, been considered sufficient to dis- 
})euse with the strict and regular proof, which would otherwise 
have been necessary. If a lessee acknowledges that he has 
assigned the lease to anodier person, this is evidence against 
him of his having transferred all his interest in the premises, 
though an assignment can only l)e effectcil by some instrument 
in writing. (3) And an admission by the defendant, that a 
third person had become a bankrupt, is evidence of die bank¬ 
ruptcy, in an action brought by the assignee oi'the bankrupt: 
and w'ill dispense with the necessity of going through the 
formal proof of the trading and act of bankruptcy, as in 
ordinary cases. (4) So if the defendant has acknowledged, that 
he agreed to pay a certain sum of money lor tithes leased to 
him by tlie plaintiff, this will entitle the plaintiff to recover, in an 
action of debt on a composition for tithes, although it appear diat 
the agreement is in writing and in the plaintin'’s possession. 

4 . Proof of 4. The strictness and particularity of proof, which would 
publication of been requisite by the common law, is now in many in-- 

jicwsuftpcrs# ^ w 

stances dispensed with, under the provisions of several acts of 
parliament. One instance, relative to the appointment of 
officers of the revenue, has been already noticed. Another 
instance occurs in proceedings against persons concerned in 

(1) See the judgment of Maubficld East, lyj. Dickenson aahigiice of 
Ch. J. in 1 New Rep. LW. 207 . Iloo:l! v. Coward, 1 IJarn. AM, 677. 
Pickford v. Gntch, 8 T. K. 305. n. (a); See the cisse of Scott v. ('lare, sifp'ra,*' 
Moisesy. Thornton, 8 T. U. oOZ. p. 2 . 7 , 5 ., wlicru it whs held, that tju: 

( 2 ) See 1 New liep. 204, 210. ackiu>\vlcdgiitent of 0c j.urty would 

(3) Doe. iiem.L.-wdenv. Watson, not dispense with the foniiai prboC 

2 Suirkic, 230. oi a oi ihurue under (jn.; iiu^lvcuk.. 

Multby ttssifuce ofDurouveray debtor’s act - j » 

V. Christi*, 1 filp. 340.; cited 16 
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th6 publication of newspapers. The various proofs in these 
proceedings are much facilitated by a late act of parlia¬ 
ment (1), the principal object of which was to prevent the 
mischief arising from the printing arid publishing of news¬ 
papers by persons unknown. That act declares it illegal S. i, 2 .5. 
for any person to print or publish a newspaper, until 
there has been delivered to the commissioners for stamp-duties 
at their head-office, or to some officer appointed by them for 
this purpose, an affidavit or affirmation in writing, signed by 
the person making it, specifying the true names, additions, 
descriptions, and places of abode, of eveiy person Intendetl to 
be printer or publisher, as well as of the proprietors of the 
newspaper, the true description of the house where the paper 
is intended to be printed, and the title of the paper, (2)— The 
9th section enacts, that these affidavits shall be kept as the S. 9. 
commissioners direct, and that they, or certified copies of 
them, shall, in all civil and criminal proceedings touching 
any newspaper there mentioned, be admitted as conclusive 
evidence of the truth of the matters set forth in the affidavits, 
against every person who has signed and sworn, and shall 
also be admitted as sufficient evidence Of the truth of such 
matters against every person therein mentioned to be a 
proprietor, printer, or publisher, unless the contrary shall 
be satisfiictorily proved. — The 11th section enacts, that after S-iJ- 
producing in evidence such affidavit or a certified copy, and 
after producing a newspaper, entitled in the same manner as 
the newspaper mentioned in the affidavit, and in whicli the 
names of the printer and publisher, juul the place of print¬ 
ing, are the same as those mentioned in the affidavit, it shall 
not be necessary for the }>laintift*, infbrnumt, or prosecutor, 
or person seeking to recover stny of tlic penalties given by the 
act, to prove that the paper was ]>urchased at any house or 
office, belonging to or occupied by the defendailt, or by liis 
servants or workmen, or where he usually cju'ries on the 
business of printing or publishing the paper, or where the 
same is usually sold.—The 13th section further enacts, that S. 
the commissioners or officers, by wliom tii.e affidavit is kept, 

(1) St. 38 O, 3. c. 78. (2) Sect. 1,2, 

R 
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upon application to them by any pei'son req^ulring a Q^rt^ed 
copy of the affidavit, in order that it m^y H)e produced in^ any 
civil or criminal proceedings, shall deliver such certified copy 
to the person applying.—The Hth section, after reciting t^e 
public inconvenience which must result from obliging, the 
officers to attend personally for the purpose of proving the 
signing and swearing of the parties, enacts, that in all cases .a 
copy of any such affidavit or affirmation, certified to be a, true 
copy^ under the hand or himds of one or more of the commis¬ 
sioners or officers in whose possession the same shall be, shaJJ^ 
upon proof made that such certificates have been signed with 
tlie hand-writing of the person ov persons making the same, 
and whom it shall not be necessary to prove to be a commis¬ 
sioner or commissioners, or officer oi* officers, be received iOj 
evidence as sufficient proof of such affidavit or affirmation, apd 
tliat the same was duly sworn or affirmed, mid of the contents 
thereof; and such copies, so produced and certified, shall also 
be received as evidence, that the affidavit or affirmation, of 
which they purport to be copies, have been sworn or affirmed 
according to this act, and shall have the same effect, fpr tlie 
purposes of evidence, to all intents whatsoever, as if the ori¬ 
ginal affidavits or affirmations, of which die copies so pro¬ 
duced and certified shall purport to be copies, had beea^ 
produced in evidence, and been proved to have been duly so 
certified, sworn, and affirmed, by the person or persons ap¬ 
pearing by such copy to have sworn or affirmed the same as 
aforesaid. — The 17th section requires the pi'intcr or pub-* 
lisher to deliver to die commissioners at their head office, or 
to officers appointed by them, one of the papers signed hy the 
printer or publisher, with his name and place of abode; aiul- 
further enacts, tliat in case any person shall make applicadQn^ 
to the commissioners or to such officers, in order tliat sucl^ 
newspaper or other paper, so signed by the prints or 
lisher, may be produced in evidence in any ciyil or crinuiiAf- 
proceeding, the said cominissioners or such officers shall, at any^ 
time within two years from, the publication, eid^er canse the. sflpwi* 
to be produced in tjie court in which it is required to 
duced, and at the time when it is required to be produced, or 
shall deliver the samo to the party applying for it, taking, accord- 
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'hearsay not J^vidence. 


iiig to their discretion, reasonable seciirity at his expense, * for 

returning the same to the said commissioners or such bfficer. 

> ! 


It has been determined, in the construction of this act, that 
an affidavit containing all'the particulars required by the act, 
together with a copy of a newspaper produced from a stamp 
office, containing the libel, and corresponding exactly with 
the description in the affidavit, is not only evidence of the 
publication by the parties named, but also that the paper was 
published in that particular county, where the affidavit speci* 
fies it to have been printed.(l) This would be good evidence 
of such a publication under the 9th section, without the aid of 
the 11th section, which last renders it most clearly admissible. 
Tlie publication may be proved by the original affidavit, signed 
by the defendant as the sole proprietor of the paper, and spe¬ 
cifying the place where it was intended to be published, toge- 
tlier with proof that a copy of the paper, containing the alleged 
libel, had been there purchased.(2) If a certified copy of thes 
affidavit is produced in evidence, purporting to have been 
sworn before a distributor of stamps in the country, it ought 
to be proved tliat he had authority to take Uic affidavit, unless 
the affidavit itself state the fact; if the jurat purjiort that the 
officer had such authority, further proof will not be necessary.(3) 


Sect. VII. 

That Hearsay is not Evidence, 

It is a general principle in the law of evidence, that if any 
fact is to be substantiated against a person, it ought to be 
piw'ed in his presence by the testimony of a witness sworn to 
speak the truth; and the reason of the rule is, because evi¬ 
dence ought to be given under the sanction of an oath, and 
that person, who is to be afiected by the evidence, may 
ha^e an opportunity of interrogating the witness as to his 
means of knowledge and concerning all the particulars of 
theiact 

(1) li.v. Hnrt nml White, 10 East, ( 2 ) R. v. White, (J Campb* I04i. 

94*. (3) W. 90 - 
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Hearsay evidence of a fact, iberefore, is.not adimssi)l>^« 
And the, same principle is applicable to statements ip 
writing, no less tlmn to words spoken; whether spoken or 
written, tliey are equally inadmissible in evidence- The only 
difference between them in this respect is, that there is a 
greater facility of proof in the one case than in the other; a 
written account is proved to be genuine, by proof of 
liaiul-wrili-ng; but the genuineness of mere oral declarations 
must' depend upon the memory anti accuracy of the witness, 
who professes to repent them. 

EKce[>tions,, To this general rule there are some exceptions, which will 

be separately coiisidei’cd. 


On question 
of pedigree, 
&c. 


First, with regard t<» hearsay on questions of pedigree. 
‘‘ On enquiring into the truth of facts which happened a 
long time ago, tlie courts have varied from the strict rules 
oi’ evidetice applicable to nKulern facts of the same descrip¬ 
tion, on account of tlie great difficulty of proving those re¬ 
mote facts in the ordinary manner, by living witnesses. On 
this principle, hearsay and reputation (which latter is the 
lieai’say of those wlio may be supp<jsed to have known the 
fact, handed down from one to another,) have been admitted as 
evidence in cases of pedigree.” {1) Thus, declarations of de¬ 
ceased members of a flinxily are admissible evidence to prove 
relationship; as, wJio was a i)ers(J|’s graiullather, or whom he 
married, or how many children he had, or as to the time of a 
marrhige or of the birth of a child, and the like, of which it 
cannot be reasonably presumed, that better evidence is to lx; 
procured. In unciciiit times, while the feudal system pre¬ 
vailed, great facilities of cstablislnng descei^ were afforded by 
means of inquisitions post mortem. The heads of fiunilies, 
upon these occlusions, made solemn declarations, which were 
preserved as matter of record, (2) But, these having now 
grown into disuse, it is oflen extremely difficult to prove a 


Q) By Le Blanc J. in Higham judges m the Berkeley Peerage case, 
V. Ridgway, 10 Last, 120 . And see 4Campb. 404—421. 
the Lord Chancellor's judgment In ( 2 ) 13 Ves. jiin. H?. ‘MI. K P- 

the case of Vowels V. Young, 13 224. * ' '' ' 

uii. 143; and the opinions of the 
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pedtgtee; and recourse must be had, from necessity, to the 
feest evidence that the nature of the subject will admit. In 
a late case, proof by one of the family, that a particular 
p^'son had many years before gone abroad, and was supposed 
to have died there, and that the Tvitncss hatl not heard in the 
family of his having married, was considered by the Court of 
King’s Bench, good prima facie evidence of the person’s 
death without lawful issue. (1) 

. 1 

It is not, however, every stiiteinent or tradition, that 
can be admitted in evidence. “ I'he tradition,” said 
Lord Eldon, in the case of Whitlocke v. Baker (2), must 
bo from pci’sons having such a coimec’tion with the party 
to whom it rointos, that it is natural and likely from their 
domestic habits and connections, that they are speaking 
ihc truth, and that they could not be mistaken. Declarations 
in tile family, descriptions in wills, descriptions upon monu¬ 
ments, ill Bibles and registry books, are all admitted, upon the 
principle that they arc tlie natural effusions of a party, who 
must know the truth, and who speaks upon an occasion, when 
his mind stands in an even position without any temptation 
to exceed or fall short of the triitli.” 

ft 

Descriptions in lamily-bibles have been mentioned only by 
way of example. The admissibility of such entries, it is 
scarcely necessary to observe, can in no degree depend upon 
the circumstance of their being inserted in the family Bible, 
tliough on that account the statement may be entitled to 
greater consideration. A memorandum inserted in any 
otlier book, by one of the family, may be given in evidence. 
So, a will by an ancestor is evidence on a question of pedi¬ 
gree, (though it be found cancelled, and not known to have 
been proved or acted upon,) if it appears to be treated as a 
paper relating to the family, (3) And recitals in family deeds, 
monumental inscriptioiis, engravings on rings, old pedigrees 

(i)- By dem. Banning v. Griflin, ( 2 ) 13 Ves. 514. Edwards v. 
I5.£ast, 293. Doc dexn. Gcoige v. Harvej^ 1 Cooper, Ch. Rep.'^Sj). 

Jesson,'rtatal ante, p. 212. (3i Doc dem. Johnson v. hord 

" Pemoroke, 11 East, 505. 
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hung u|).: in a &i 7 ^y miuision) and the like, (in which-it is 
improbable that a description would be suffered to continue 
if erroneous,) are all of them admissible upon die sam^ 
principle. (1) . 

Declarations made by a deceased husband, aS to the legitim 
nmcy of his wife, are evidence, though he was not related to 
her by blood; for the husband must be supposed to haye 

f 

more intimate knowledge on that subject, than a distant 
relation. (2) But the opinion of deceased neighbtiurs? or of 
acquaintances of die family, are not evidence on a «iuestion of 
p^digi’ee (3); nor is the hearsay of a relative to be admitted, 
when die relative himself can be produced, (4) 


Declarations Tlie declarations of a deceased member of the ffimily arc 
hioLm.^*^ not to be admitted, unless, as was before mentioned, they 

have been made under circumstances, when the relation may 
be supposed without an interest and without a bias. If they 
were made on a subject in dispute, after the commencement 
of a suit, or after a controversy preparatory to one, they 
ought not to be received in evidence, on account of the pro¬ 
bability, that they wore panially drawm from the deceased, or 
perhaps intended by him, to serve one of the contentling 
parties. There has been some difference of opinion on this 
subject. In a case reported in Viner’s abridgment (5), 
Ch. B. Reynolds refused to admit declarations, which had 
been made at a time when the point had become the subject 
of controversy. On the other hand such evidence was received 
by Lord Camden (6); and Lord Mansfield, in tlie case of 
Goodright on the demise of Stevens v. Moss (7), was of 

(1) 13 Ves. jun, 144. Bull. N. P. (5) Dev. Sp. Ass. 1731, Via. Ab. 

235. Cowp. 394. 10 Euht, 120 . Ev. [T. b. 91.] 

( 2 ) Vowehv. Youn^r, i3Ves.jun. («) Hayward v. Firraion, Sitt. 

_ »*ter Trin. term, 17C6; cited by 

(3) IS Ves. jun. 147. 3H. 3 T. R. Lawrence J. in the Berkeley peerage 

735. &e Bull. N. P. 295. 1 Maul, case; and see Nichols v. ftirfcer, 
ec bel. 689. 14 East, 330. Exr. 8p Ass. isos, 14 East, 331- n. 

(4) Pendrel v. Pcndrcl, 2 Str. 924. ( 7 ) Cowp. 594. 

Bull. N. P. 113 . Iwrison v. Blades, 

#€aaipb. 437. 
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bpitiioii, that an answer * by a deceased mother to a bilLfiled 
ag^iii&t her, statiilg the tihie of a child’s birth, niight be' Ad¬ 
mitted as evidence on the footing of a declaration. On the' 
trial of the cause, Mr. Baron Eyre rejected this answer, 
together with the general declarations of the father and 
mother; ill consequence of whicli, an application was made to 
the Court of King’s Bench for a new trial. Lord Mansfield, 
otl that occasion, considered the i*ejection either of the gene¬ 
ral declarations, or of the answer, to be a sufficient ground 
for a new trial: but he adverted more particularly to the 
former; and it does not appear from the rejwirt, that he laid 
any gi*eat stress on the rejection of the answer. Mr. Justice 
Aston concurred with Lord Mansfield in opinion, that the 
general declarations ought to have been admitted, but deli¬ 
vered no opinion on tlie other point Thus, the authorities 
on this subject appear to have been, at one time, nearly evenly 
balanced. 

Great light has been thrown upon tliis subject by the 
opinions of many of the Judges in the late ease of the'Berkeley 
j)cerage.(l) A cjuestion was on that occasion proposed to the 
Judges (2), in the following terms: Upon the ti'ial of an 

ejectment respecting Black Acre between A. and B., (in which 

(1) May 13, 1811, MS. 4 Campb. Banbury peerage claim, 1809, 2 Sel. 
■101. S. C. See also the case of the N. P. C84. 

( 2 ) May 2 , 1811. MS. 


* The answer is described by the reporter of this case as on answer in 
Chancery. It appears from an enquiry, wliicli was made irt the case of the 
Berkeley peerage, that proceedings had been instituted in the Court of Chan¬ 
cery, and that afterwards a bill was filled in the Exchequer, by tlie younger 
son, claiming as a legitimate child, against the mother who was administra¬ 
trix of her deceased husband. The mother in Iier answer averred, that the 
complainant was born before niamage and illegitimate. Now as she was 
entitled as administratrix to a distributive share of the husband’s efftets, and 
was tWeforc interested to defeat the right of any otlier persons, who might 
elahA a part under the distribution, her answer most clearly ought not tb 
have been admitted. This objection, however, was not adverted to; nor 
docs it seem to have occurred, that the statement in the answer was inad¬ 
missible, as having been made aficr the commencement of a suit. 

R 4? 
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it was necessary, for A. to prove that he was the legitimate son 
of J, S.) A., after proving by other evidence that J. S, was his 
reppted father, offered to give in evidence a deposition maile 
by J, S. in a cause in Chancery, instituted by A. against C.D.' 
in order to perpetuate testimony to the iilleged fact (disputed 
by C. D.,) that he was the legitimate son of J. S,, in which 
character be claimed tin estate in remaimler in White Acre, 
wliich was also claimed in remainder by C. D. B., tlie de¬ 
fendant hi the ejectment, <lid not claim Black Acre under 
cither A. or C. D., the plaintiff and defendant in the Chancery 
suit. According to law, could the deposition of J. S. be re¬ 
ceived in evidence upon tlic trial of such cjectinent against B., 
as evidence of declarations of J. S., tlic alleged father, in mat¬ 
ters of pedigree ?*’ Tlie Judges, who were present, aftemai’ds 
stilted their opinions at length, and, with only one dissentient 
voice, agreed in considering the deposition of J. S. to be inad¬ 
missible. Mr. Justice Lawrence ilclivereil his opinion in the 
following terms (I): “ The declarations of members of the 
family, in matters of pedigree, are generally admitted from the 
necessity of the case; but the administration of justice would 
be perverted, if such declarations could be admitted, which 
have not a presumption in llieir favour, that they are consistent 
widi truth. Where the relator hail no interest to serve, and 
there is no ground for supposing that his mind stood other¬ 
wise than even upon the subject, (which may be fiiirly inferred 
before any dispute upon it has arisen,) we may reasonably 
suppose, that he neither stops short, nor goes beyond die 
limits of truth, in his spoiuaneous declarations respecting his 
relations and the state of liis family. The receiving of these 
declarations, therefore, though made without die sanction of 
an oath, and without miy opportunity of cross-examination, 
may not be attended with such mischief as the rejection of such 
evidence, which in matters of pedigree would often be the re¬ 
jection of all the evidence that could be o/Iered. But mischiev-- 
ous indeed would be the consequence of receiving on ex parte 
statement of a deceased witness, although upon oath, pro¬ 
cured by the party who would take advantiige of it, aqd deli- 

> • 

(l) 4 Canipb. '109, 
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vered under that bias which may naturally’ opehite rtn dxe 
nund in the course of a controversy upon the subject. Not¬ 
withstanding what is said in the case of Goodright v. Moss, 

I cannot think that Lord Mansfield would have held, that' 
declarations in matters of pedigree, made after the controversy 
Jiad arisen, ought to be submitted to the jury. They stand 
(xrecisely on the same footing as declarations on questions of 
rights of way, rights of common, and other matters depending ■ 
upon usage; and although I cannot call to mind the ruling of 
any particular Judge upon the subject, yet I know that ac¬ 
cording to my experience of the practice, (an experience of 
nearly forty years,) whenever u witness has admitted, that 
what lie was going to state he had heard after the beginning 
of a controversy, his testimony has been uniformly rejected. 
If the danger of fabriccition and falsehood be a reason for re- 
jecting siicli evidence in the cases of prescription, that will 
equally apjily in cases of pedigree, where the stake is gene¬ 
rally of much greater value.” Then, after referring to the 
decided cases, the learned Judge added,— The authorities 
being thus balancctl, 1 think the point must be considered as 
without any ilecision, and we must resort to principle and 
the uniform practice, which has obtained in questions of pre¬ 
scription. Hardships may arise in rejecting declarations made 
between tlie commencement of the suit and the time of the trial; 
Imt such hardships are not confined to the case of pedigi'ee. 

In other cases, if witnesses die before the trial of the cause, the 
party who relied upon tlieir testimony must sustain the loss. 
For avoiding uncertainty in judicial prqceedings general rule's 
must be laid down and adliered to, without regard to our 
feelings or our wishes on particular occasions. Besides, the 
hardship may generally be avoided by a bill to perpetuate 
testimony. Although tlie exclusion of declarations matle in 
the course of the controversy may prejudice some individuals, 
it is better to submit to this inconvenience than expose courts 
of justice to the frauds, which would be practised upon them, 
if a contrary rule were to prevail. That this is not an ima¬ 
ginary apprehension, will occur from what happened in the 
Douglas and Anglesea causes; in the first of which, fiibricated 
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fetters were given in Evidence; and in tlie second, false declar¬ 
ations. Notwithstanding the danger of incurring the penAlti^fe 
of the crime of perjui*y, tliere is scarce an assize or sittiilgs in 
which witnesses are not produced, who swear in direct contra¬ 
diction, tlie one to the. other; and it may be feared, that per¬ 
sons, who have as little regard to triiUi, may be induced to 
make false declarations, when they run no risk of punishment 
' in this world, as no use cjui be inade of their evidence till after 
their death. We know that passion, prejudice, party, and 
even good-will, tempt many, who preserve a fair character widi 
the world, to deviate from the truth in the laxity of convers¬ 
ation. Can it be presumed that a man stands perfectly in¬ 
different upon an existing dispute respecting liis kindred ? 
His declarations post litem viotam^ not merely after the com¬ 
mencement of the law-suit, but after the dispute has arisen, 
(that is tlie primary meaning of the word lis^) are evidently 
more likely to mislead the jury than to direct tlicm to a right 
conclusion, and therefore ought not to be received in evidence.. 
I am likewise of opinion, that no <1eposition can be received in 
evidence as a declaration, to prove a fact, which it was the 
object of that deposition to esUiblisli. A dejiosltion is the 
answer of the witness to such interrogatories as it is thought 
expedient to put to him, to establisli certain facts whicfi the 
plaintiff alleges, and on wliich the case dejiends. Corise- 
quendy, a deposition is considered a partiiil representation of 
facts, as to all persons who have no opportunity of bringing 
out the whole truth by cross-examination; and on that ac¬ 
count, all admit that against a stranger it cannot be received in 
evidence as a dqiosition. How then shall it be received as a 
declaration? In that case, the circumstance of its being upon 
oath cannot be regarded. To consider it a declaration on oatJi, 
would be to receive it as a deposition. As a declaration, it is 
still subject to the same vice and infirmity, of being an answer 
to particular questions artfully put, with an interested view, by 
one party behind the back of the other. All th6 objections, 
on which it is allowed that this docuir 3nt cannot be receiVeeP 
as a deposition, apply with at least equal strength to rcceiviiig: 
it as a declaration.’^ 
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Xa a lutei* also^ at visi prius^ where the question-wos^ 
tUer the occupier of a particular farm was liable to< thie 
repair of a, public rood, and, to prove the affirmative^ t an 
award was produced, (which had been made some years before^ 
whcu the some question was the subject of dispute between 
the township, where die lands were situated, and a former 
occupier,) Uiis evidence was rejected as inadmissible; on the 
gl*ouad, that the account, which deceased witnesses might 
have given to tlie arbitrator on that occasion, could not have 
been received, as the declarations were made post litem motam, 
and that die opinion of dje arbitrator, formed upon such tes* 
timony, could not lie entitled to more credit (l) 

The same principle applies equally to depositions relating Deposition in 

to manorial customs: whicli therefore arc not admissible in ® fo*‘*uer ^it 

\ ^ upon a diner- 

evidence, wlien pi'ecisely the same custom, as is die subject- ent custom. 

matter of the existing suit, was contested in die former suit in 

which die depositions were made. But where the two suits 

are not upon the same custom, the depositions taken in th^ 

former suit are not liable to objection, as being matle post litem 

motam ; and where the former suit is very ancient, it will be 

unnecessary to prove by extrinsic evidence, that the witnesses 

who made the depositions, were in the situation in wliicli they 

profess to stand, or that they had the metms of becoming ao 

quainted with the customs of the manor, A question of this 

kind lately occurred in the case of Freeman v. Phillipps (2); 

where (loposili<>ns in an ancient suit, as to a copyhold 

custom, were adjudged to be admissible. The former suit 

was instituted against the lord of a manor, by a jierson who 

claimixl to be admitted to a copyhold for lives, upon a custom 

for any co}njhold teiiaid fot' life or litres to change or fill up his 

lives, paying to the lord a reasonable^fine to be set by the hml or 

his steward. The subse({uent suit w^as an action by a copy- 

holder against a lord of the same manor, and the question was, 

whether there existed in the manor such a custom, as the 

pUuptilf resfiect of copyholds granted for two lives, 

that the surviving life aliould renew, paying to the lord stich 

( 1 ) R. V. Cotton. 5 Campb. 444. ( 2 ) 4 Maulc & Selw. 466. 

before Dampier J. 
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(IS should be set hy the homage equal to i*mo yeari imprctoed 
value* It was not proved, farther tluin by the record itself that 
tlie litigating parties in the former suit were (as they claimed to 
be) lord and copyholder, or tliat the persons, making the depo¬ 
sitions, were such as they represented themselves to be in the de¬ 
positions. Thesp depositions were offered in evidence on behalF 
of the defendant, as showing that, at the time of the former 
suit at least, no such custom as the present was ever set up, 
but that the custom, which was applicable to all copyholders for 
lives (and therefore to copyholders for two lives,) was, that 
the copyholder shoidd renew on payment of a fine to be set 
by the lord or his steward, without mentioning any thing of 
tlie intervention of the homage or jury, and that such inter¬ 
vention was not an ingredient in the custom. The objections 
against tlie reading of the depositions were, first, that the former 
suit was res intc^' alios acta ; and, secondly, that the depositions 
were not admissible as doclaratiojis, having been madey^o.v^ litem 
motam. But the Court of King’s Bench determined, that the 
depositions hiid been projjcrly admitted in evidence. With 
respect to the first objection, Lord EUenborough C. J. said, — 
Considering these depositions as made in a suit, which may 
now be said to be lost in remote antiquity, we should give this 
record but little effect, if we did not attribute to it verity in 
many of the particular matters which itcontiiins, such as, that 
the parties litigant were clothed with tl)c riglits, in which they 
profess to stand, aiul were agitating the claim put forward on 
the rccoi'd. It appears then, tliat in 1693 a copyholder of this 
manor, or a person claiming at least to be a copyholder, was 
engaged in a suit with tlie lord, imd in the course of that suit 
produced persons, who apj>ear to have stood in pari jure or in 
codem jure^ and who made their depositions in siip])ort of the 
claim. These depositions I consider to be evidence, as being made 
by persons standing in pari jure; and so they have been consi¬ 
dered at all times. They furnish evidence not only against the 
parties making them, but against all persons standing in the same 
relation.” And, as to the second objection, Mr. Jui>tice Le 
Blanc said, — “ One answer to the objection (of their having 
been made post litem motam) is this, that treating the depo¬ 
sitions as hearsay»evidence only, still they are not to be consi- 



Sect .,70 Hearsay ^Qt Evidenc^^ 


tiered as made post litem motamy because the same thing is not 
in. controversy now, that was in controversy in the fonhef 
suit; tlie two customs, which gave rise to the two suits,’ are 
different. And tlie strong ground of observation, whicli 
arises upon these depositions, is, not that tliey are evidence of 
any particular thing, which the witnesses have affirmed, biit 
that at a time when a dispute existed between the lord and his 
copyholder concerning the copyholder's right' to renew on 
certain terms, it was never made a term that die fine should 
be assessed by the jury, I do not see how in this point of 
view it can be said, that this was not evidence applicable to the 
issue ; and it seems also to me to stand clear of objection, 
either on the ground of its being a declaration made after the 
commencement of a suit touching the matter in question, or 
on the other ground, that we ought to look for evidence 
to make it admissible." 
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On a question, whether a testator at the time of making Ins Hearsay as 
will was of lull age, a written memorandum by liis deceased 
fadier, stating the time of his bird), has been admitted to be 
good evidence. (1) 1 lore the controversy was not, as in a ques¬ 

tion of pedigree, from what parents he derived his birth, but 
at what precise time an undisputed birth had happened. Still 
however the observation, before matle, applies to this sort of 
evidence, namely, that the father had peculiar means of know¬ 
ing the fact in dispute without any interest to misrepresent it, 
mul the tagt itself was not a matter of Jiotoriety, but necessarily 
lying within the knowledge of a few individuals of the family- 
So, on a question of legitimacy, the declarations of deceasctl 
persons, supposed to have been married, (who might them¬ 
selves be examined, if alive,) are admissible to disprove the 
lUct of marriage. (2) 

The declarations oi' a deceased parent, though they are Hearsay as to 
evidence of the time of a cliiUrs birtli, will not be admitted 

( 1 ) Herbert v. Tuokal, Tr. at bni*, ( 2 ) R. v. Bramley, G T. R. sMO- 

cited in Btuiie v. May v. May, 17o;i, IV at bar, Buli, 

Rawlins, 7 East, ayo.; and sec to N P. 11:^. ' 
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fts evidence of the place of the birth. (1) “ The point in 

pute,” said Lonl Ellenborongh, in a case where the admissi-^ 
bility of sucli evidence was discussed^ “ turns on a singleJfuc^^ 
involving only a question of locality, and therefore not falling 
■within the principle of the rules applicable to cases of pedigree.” 
Nor can the declarations of a father or mother be received 
after their deaths to prove the want of access, so as to bas¬ 
tardize a child born during the marriage; for they could not 
be examined to that fact, if alive (2); and, even if tliat objeo- 
tioii w^ere removed, still tlie case would not come within the 
principle, on which such hearsay evidence can be made an 
exception to the general rule; as want of access (3), implying 
the continued separation of the parties, must be notorious to 
the whole neighbourhood, where they have resided, and is 
therefore capable of more satisfactory proof For the same 
reason, the declaration of a deceased person, as to having been 
believed by a parish (4), or as to being hired for a yeai' (5), are 
noi evidence of those fects, on an appeal against an order of 
removal. 


The case, in which the ileclanition of a parent was received 
as evidence of the time of a child’s birth, has been before 
mentioned. From analogy to this, the declaration or written 
memorandum of a deceased surgeon, respecting the time of 
a birth at which he attended, appears to be evidence, as 
having been made on a matter peculiarly witliin his know- 
le^e. (6) And, for the same reason, the accoiint, wliich a 
deceased person has given respecting his own bodily state 
during illness, or immediately after an injury, is admissi¬ 
ble. (7) In the cjisc of Aveson v. Lord Kinnaird (8), which 
was. an action upon a life-insurance of the plaintifPs wi^, 


(1) R. V. Eritb, 8 East, 5 J2. 

(2) R. V. Readings Rep. temp. 
Hard. 79. Stapleton v. Stapleton, 
ib. 277. Bull. N. P. 113. S. C. Ste¬ 
vens V. Muss, Cowp. 592. R. V. 
Luffb, 8 East, '203. R. v. Kea, 
11 Bast, 133. See supra, p. ] 54. 

(a) Bull, N.P. 113. 

(4) R. V. Chadderton, 2 East;, 29. 

(5) R. ?. Nundiaia Courtney, 


1 East, 373. R. v. Ferry Fristone, 

2 East, 55. R. V. Abcrgwilly, 2 East, 
03. 

(o) See’’ 10 East, 120. and Vin. 
Ab. Ev. T. b. 91- 

(7) Aveson v. Lord Kinnturd, 
0 East, 193. 198. Tbompaon and 
Wife V. Trevannion, Ski|K'402» 

(8) 6 East, 188^ 
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and where the question w^, whetlier her life was ip jn- 
surabl^ state, the account whidi she gave of herself, 
ing her appearance, in answer to enquiries a few days 
the certificate of her health had been obtained, apd her ac¬ 
count also of the state, in which she had previously been at 
the time of obtapiing the certificate, were received at tlie trijd 
and afterwards adjudged by the Court of King’s Bench to be 
admissible evidence, for the puipose of showing, that the wife 
was not iu the state of healtli described in the certificate* 

The substance of the conversation was, tliat she had con^^ 
tinned ill from the time of obtaining the certificxUe down to 
the time when die conversation topk place; and the dedar- 
atious w'cre held to be admissible, in the first place, as showing 
the opinion, wliich the deceased had of her own state of 
health, when the certificate was made out; and secondly, 
they wpre prcipcrly received as evidence to contradict a sur-i 
geon, who had been called on the part of the plaiiitifR S 09 
to prove seisin in a devisor, the declarations of a deceased 
occupier of the land in question, that he held as his tenant^ 
were received as evidence of tliat fecL (1) Without suph 
evidence it might have been impossible to prove an occupation 
by the deceased tenant under a particular person, though the 
simple fact of his occupation must have been capable of other 
pi’oof; and, in addition to the circumstance of his having a 
peculiar knowledge of the fact, it may be observed, that the 
declaration was in some degree against hiS'interest, since, lii 
case of ail action by liis landlord, it might have been pro¬ 
duced as evidence against him, or against any claiming under 
him. (2) For the same reason, where tlie point w'as, whether 
certain lands were parcel of A.’s or B.’s estate, the declarations 
of a deceased occupier, who lield under both A. and B., have 
bePn admitted in evidence. (3) 

In'questions upon a boundary l)ctM'een pai'ishes or ina- Hearsay a> 

boundaries 
custom*, & 

(l) Holloway v. Rakes, cited by Ilordwlckc C. J. Exr. Sp, Ass. 173^?,. , 

BuRer Ji itt Davies v. Pierce, 2 T. R. Vin- Ab. Ev. [A. b. 58.] pj. lo. Sir 
55. ■ Uncle-V. Watson, 4 Taunt. 16. J, Bridgman v. Jennings, 1 Ed, 

( 3 ) 4 Taunt. 16 / Raytu. 75^. Davies v, Pici'cc;, U, 

(. 5 ) Roll V. Fellowj before Lord 5.7, 
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nors (1), or on a customary right (2), or on parochidtor 
manorial customs (2), declarations as to the common opinion 
of the place, made by deceased persons, who from their 
situation had the means of knowledge and no interest to mis¬ 
represent, have been generally considered admissible evidence. 
So, perambulations are evidence of the extent of a partici^r 
parish or manor; since it may be inferred that those who 
perambulated, believed the line of their perambulation to 
be the boundary of the district, and such acts are in some 
measure an exercise of the right. (3) Such evidence has been 
admitted from analogy to cases of public rights, in which it 
is clearly established that reputation is admissible. (4) A 
right of common by custom is, strictly speaking, a private 
right; but it is also a general right, and therefore (so far as it 
regards the admissibility of tliis species of evidence) has been 
considered as public, because it affects a large number of oc¬ 
cupiers within a district But it is to be observed, the evi¬ 
dence is to be confined to what such old persons have said, as 
were in a situation to know what the rights were; and before 
a customary right can be proved by such evidence, a found¬ 
ation ought to be laid by showing an exercise of the right, or 
acts of enjoyment within the period of living memory; it is* 
the exercise of the right, that lets in the evidence of reputa¬ 
tion. (5) Wliere, indeed, the subject-matter does not admit 
of acts of enjoyment or the exercise of a right, there the 
opinion of the jilacc is of itself admissible in evidence. 
Thus reputation, unaccompanied by acts, is evidence of‘ 
porochiality. 


These declarations of deceased persons as to boundaries or 
customs, &c. ought to come fi'om persons who had no interest 
to misrepresent; if they appear to have had any interest to 


(1) Nichols V. Parker, 14 East, 
331.11. 1 Maule & Selw. 81. 

( 2 ) Dcnn V. Spray, l T. R. 466. 
Bcebec v. Parker, 5 T. R. 26. 31. 
Chapman v, Smiut, 3 Gwill. 854. 
2 Ves. 512. S. C. Doe d. Allason 
T. Sisson. 12 East, 62. Morewood 
v.Wood, 14 East, 327. n. Nichols 
V. Ftarker, ih. 331. 0 . And see 


■ Weeks v. Sparke,* 1 Maule A Sel. 
679, 684. 686 . Harwood V. Sinifipj 
1 Wightw. 112 . Freeman v. Phil- 
lipps, supra,p. 251. ^ 

(3) 1 Maul. & Sel. 687. 

see in.i'a, p. 268. , 

(4) See post, p. 263. ” ' 

(5) 1 Maui. & SeL 689. 690. J( 2 ' 

East, 65. 14 J8ast, 33dr ^ 
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make evidence for themselves or for others, what they said 
cannot be received. Any declarations made post litem mo%am^ 
that is, after the very same point or question lias become the 
subject of controversy, are not admissible. (1) But, unless 
there should appear to be a controversy as to the same point, it 
tnll not be enough, for the purpose of excluding the declarations 
of deceased persons, to shew that they claimed under the same 
custom. This kind of evidence has been received on a ques¬ 
tion of parochial modus, though the deceased was a parish¬ 
ioner, and liable to pay tithe (2); so also on a question of 
p^ochial or manorial boundary, although the persons, who 
had been heard to speak of the boimdary, were parisliioners, 
and claimed rights of common on tlie very wastes, which their 
declarations had a tendency to enlarge, (3) 


Altliougli on a question of boundary or custom, the general Tradition 
opinion of the place is evidence of the general right, yet the 
tradition of a particular fact, (as, that turf was dug, or such 
a post put down in a particular spot, &c.) said to have been 
done in tlie exercise of that right, will not be evidence (4); 
for the fact, which is the subject of tradition, may have been 
done under a licence from the very persons against wlioin, or 
against whose privies, &c. the right is afterwards claiineil; 
and, in general, single facts are so frequently misrepresented 
or misreported either from intention or from ignorance, and 
tlie various circumstances which have accompanied a fact, 
and which may be essentially characteristic, are often so little 
known, or, if known, arc so likely to pass unobseiTed and 
to be forgotten in the course of time, that no credit can safely 
be given to such a tradition- Tlius, on a question of parochial 
modus, evidence that a particulai* person, since deceased, 
paid a certain sum in lieu of tithes, would not be admissible; 
but if tbe witness says, he has heard from old inhabitants, that 
80 jlQuch per acre was always paid in lieu of the tithes, that 

(i) See supra, p. 246. 247. on this (4) 3 T. R. 709. 5 T. R. 125.', 

euKect. 14 East, 330,331. i Maul. & Set' 

p) Harwood v. Sims, i WJghtw. 687. Chatheld \ Frj'cr, i Prkc, 

1X9- ^ V 255, 

(a) NichoUs y. Paikei:; 14 East, 

3S1. ; tried bdbre}!«e Blanc J. 1805. 
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will be ^ood evidence*; for it does not consist of benr(»ay of a 
particular fact, but comes within tlie general rule of evidence 
of reputation, (1) And, in questions ofpcdigiw, as the repu¬ 
tation must proceed on particular facts, such as iluirriages, 
births, and tlie like, the hearsay of tlie family respecting 
these particular fuels, from the necessity ol' thv? case, is Jiot 
excluded. (2) 


Rector’s and 
Vicar’s books* 


Entries made by a deceased rector or vicar, of tlic jveeipt 
of ecclesiastical dues, have been in sevej’al casi^s admitted as 
evidence for his successor (3); because, it is said, he had no 
interest t<) mistate the fact, in making an cjilry which could 
not possibly be evidence for himself (4) ‘"This,” as Lord 
Hnnlwicke once said (5), is going a great way, but has been 
allowed, because the parson knows, that his entry cannot. 
benefit either himself (»r his rcj)rcsentative, who lias nothing' 
to do with the living; and it is not to he presumed (he added) 
that the pjirson would make filse entries for liis successor, who 
stands indillercnt to him.”* The cases have oven gone still 
further: and similar entries, made hy deceased impropriate 
rectors, have been received as evidence for their successors. 


(1) Harwood V. Sims, 1 

112. Adams V. Kvans, A Price, 20. 

(2) 4 Cainpb. 4H;. 

(.3) Legross V. Lovcinoor, 2 Gwill. 
529, Lord Arundel’s case, 2 GwilL 
620. Pcrigal v. Nicholson, Wiglitw. 
63. Armstrong v. Hewitt, A Price, 
218. In this last case, the vicar’s 
book was produced from the parish- 


chest; and it Mas said, that there 
were tM’O other legitimate deposit¬ 
aries for such hooks, besides tins of 
the parish-chest, namely, the bishoj)*s 
registry, and the registry of the arch¬ 
deacon of the dioccsc. 

( i) 7 East, 290. 1 Wightwick, fi3. 
(5) 2 Ves. 43. 


* Such evidence is said to have been refused in Lc Gross v. Lovenioor, 
2 Gwill. 527.; has been mentioned as a singular exception by Ld. Kenyon 
in Oiitratn v. Morewood, 5 T. R. 123 .; was disapproved of by Mr. Baron 
Wood in Perigal v. Nicholson, 1 Wightw. Rep. C.-., and in Biillen v. 
Miclicl ,.2 Price, 4,3C, also by Price B. in Woodnoth v. Ld. Cobhaiti, 2 
Gwill. 65.5. King C. J., in a case before him in 1719, said, this evidence 
bad been received per curium Scaccarii, tho-igb he could not give a reason 
for it; Vin. Aj. Ev. (T. b. ITS.) See ante p. 245 . as to the general ob' 
jections to which hearsay evidence is liable; and Outraiu v. Morewood, 
infra p. 2C2. ’ 
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although objected to as coming from the owners of the ifl- 
heritance. (1) So, in a case where a question arose bcUVecn 
an impropriate rector and a vicar respecting agistment tithe, 
the Court of Exchequer held, that the books of a deceased 
lessee of the rectory, stating the receipt of such tithe, were 
evidence, after the determination of their lease, for the im¬ 
propriator (2); and, on tlie otlier hand, entries by the 
steward of a former deceased owner of the estate, containing 
an account of payments to the vicar in lieu of the tithes of 
particular lands, have been admitted as evidence for a suc¬ 
ceeding owner against* the impropriator. (S) In the late case 
of Pcrigal v. Nicholson and others (4-), on a bill for tithes 
filed by the vicar against the defondants, who insisted upon a 
modus for hay and agistment, the Court of Exchequer ad¬ 
mitted, as evidence for tlic jilaintiff, an entry in the parish 
register, stating, that various inodnses were due from the 
diftercnt townships of the })arish for hay only, in which entry 
the Slim totid of all the modnses was in tlie hand-writine: of a 
preceding vicar, but it did not apjiear by whom the other part 
of the entiy had been made. The majority of the Court held, 
as the report states, that the entry was admissible, upon tlie 
gromid that the vicar had no interest bej'^otul Ins incumbency, 
and there did not appear to be any dispute at the time, or 
previously, respecting these tithes; and this entry, by admit¬ 
ting a modus in one article, was in abridgment of the rights 
of the vicar, anil it was the application only which now acci¬ 
dentally became favourable to his successor. 

It is essential in sncli cases, that llie rector or vicar, whoso 
books are ofibred in evidence, should appear to be dead; if 
not dead, he must be called to prove the receipt of tlic sum 
specified. There have, indeed, been cases, whore, from the 
circumstance of finding the books of a former vicar in the 
possession of a succeeding vicar so far back as between the 

(l) Anon, case, Bunb. *16. Anon. (2) Illingworth v. Leigh, 4 Gwill. 
case, before King C. J. Vin. Ab. Ev. 1G18. 

T. b. 7.1., and T. b. 117. art. 3. II- (3) Wooclnoth v. Lord Cobham, 
lingworth'v. Leigh, 4 Gwilh lGls. 2 Gwill. 653. 

Woodnoth V. Ld. Cobham, 2 Gwill, (4) Wightw. C3. ; Wood B. iliv 
G53. ; Bunb. 180. S. C. senting. 
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limes of Charies the Second and George the Second,' the'dfeatli 
of the vicar might be reasonably presumed. The case of Jones 
V. Waller, is an instance(l), in which the book of a collector 
of tithes in 1679 was admitted os evidence in 1753, because it 
was not reasonable to suppose that the collector was then alive^ 
In the late case of Manby v. Curtis (2), on the other hand, 
where the receipt purported to have been given in the yea? 
1762, the Court of Exchequer determined, that the death of 
the person, in whose name tlie receipt was signed, could not 
be presumed after a lapse of fifty years, and as this fiict hatl 
not been proved, tliat the document ought not to be received 
ui evidence. 

The cases in which a deceased rector’s books have been re¬ 
ceived as evidence, in favour of a succeeding rector against 
!i stranger, appejir to be very distinguishable from the cases 
before cited, in which the declarations or written entries were 
made by deceased persons, peculiarly if not exclusively ac¬ 
quainted with the fact. The utmost to be said of tliese is, 
that the declarations generally related to old facts, and were 
made by persons who could not have used them in their 
own favour; and the same may be said of a great variety 
of cases, in which the declarations of deceased persons have 
been uniformly rejected. The objection against hearsay 
(under which title such entries must be classed, for with re¬ 
spect to their admissibility it is not material, whether the de¬ 
clarations were written or merely spoken,) is, not that the 
]7erson, who asserted the fact, might have been interested 
to misrepresent it, but that the assertion was made not tinder 
tlie sanction of an oath, and that the party against whom the 
evidence is offered, had no opportunity of questioning the 
person as to the supposed fact. Here, the declarations were 
not against the interest of the person who made them, and 
were produced against a stranger; and further, the rights 
SQUght to be established by such declarations, were in thdr 

nature capable of various other kinds of proof. 

H ’ ■ 

t 

(l) 5 Gwill.847. ( 2 ) Ptice, 2*5. 339. SU. Mr. a- 

ron Wood disaenting. 
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Old leaser and pkl r^MoUs hav^ in certain .cases* been Counterparts 

received in evidence, hi favoqr of a party claiming UQder Entrfcsinrrnt 
the lessors. (1) Chi a question, whether certain lands, which rolls, 
had been approved fr<Hn a waste, were subject to a right of 
common, several counterparts of old leases kept among the 
itmniments of the lord of the manor, by which the land a[> 
peered to have been demised by the lord free from any such 
chaise, were allowed to be evidence for tlie plaintiff^ who 
claimed under the lord of the manor, against the defendant in 
trespass, who justified for cmnmon of pasture; tliey were 
admissible in evidence to prove this fact, tliat, at the time of 
tlieir respective dates, the lord of the manor granted the land 
free from common; and though possession under the leases 
was not shewn, yet tliat was not an objection against the ad¬ 
mission of the evidence in this case, as the leases were so old 
that no person could speak to possession under them. (2) So, 
where the question was, whether the plaintiffs were entitled 
to a prescriptive right of exclusive fishery in a navigable river, 
which they claimed under tlie lords of tlie manor, they were 
allowed to give in evidence old entries of licences on tlie court- 
voUb of the manor, stating tliat the lords of tlie manor had 
the several fishery, aiul had gi'anted the liberty of fishing for 
certain rents: nor was it tliought neces»sary to prove pay¬ 
ment .under these licences, as they were of sucli an ancient 
date, tliat evidence of payment could not reasonably be ex¬ 
pected. (3) The old licences were, tlieretbre, admitted; but it 
was added, that they would not be entitled to miy weiglit, 
unless payment under similar licences could be proved in later 
times, or that the lords of the manor had exercised other acts 
of ownership, which liad been accjiiiesced iiu 

In tlie former of the two last^mentioned cases, tlie evi¬ 
dence consisted of counterparts of ancient leases, from which 
k appeared that the demised lands were, at a certain time, 
not subject to common. In the latter case, tlic entries, 

(l) Newburgh v. Newburgh, Vin. ( 2 ) Clarkson v.Woodhouse, 5T. R. 

Ab. “ Evidence,” T. b. 43. 3 Brown. 412. 

Bu-h Cases, 553. Heath J. in ( 3 ) Rogers and otliers v. Allen, 

1 Campb. 309. 1 Campb. 309., before Heath J. 

s 3 
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offcml in cvltk’ncc, were entries on the cuwrt-rolls of' the 
manor, to whidi the tenants of the manor would have 
acr'^ss. Ihit entries by a deceased person, of the receipt of 
rent tor particular lands, would not be evidence for a party 
claiming under the deceasctl, to shew that the lands belonged 
to his ancestor. Tims in the ca^e of Outram v, Morewood(l), 
(vdiere one o( the points to be established was, v/hether cer¬ 
tain lands, described in ancient title deeds, were the same, for 
which certain rents had been at several times paid,) the Court 
of King’s Bench iletcnnined, that entries made by a deceased 
person, under whom the defendant claimed, acknowledging 
tlie receipt of ront for the premises in question, were not 
admissible evidence lor the defendant. Lord Kenvon on that 

to 

occasion said, This is distinguishable from ail the cases 
cited. In those, souiothing was producer! in respect of tlie 
interest of the party; and what the jiarty diil or saul may be 
evidence against himself. But here, the entry was a mere 
jnivate memorandum, to remind the person that he had n^ 
ceived tlie rent, and cannot be admitted to decide the right 
between these parties. Evidence of this kind can only be ad- 
initteii to restrain, not to advance, the interest of the jlarty 
who makes it. What a man does in his closet ought not to 
affect the rights of third persons. There is only one instance 
in which this is allowed, namely, the books of an iiicurnbeiiL 
respecting his tithes. But that has been always considered 
an excepted case.” “ The general rule,” said Lord Hard- 
wickc (2), in the case of Glyn v. 'J'lie Bank of England, ‘‘ is, 
that a man cannot make evidence for himself VV'hat he 
wTites or says for himself cannot be evidence of his right, and 
consequently cannot be for his representative claiming in his 
right and place. I will not say, (added Lord llardwicke,) 
how length of time jnay vary it; but otherwise it cannot be, 
anv more than for huuself” 


S'Tvev of 

ihd..jr 


A survey of a manor or estate, made Ijy tlic owner, is not 
evidence against a stranger, in Ihvour of a succeeding owner. 


(1)5T. R. 12.7. And seo Lord (li) 2 Vtrs. 47 . 
Pomfret V. Smith, 7 Brown, P. C. aBarn. Aid. 186. 
6TrR, 417.n. 


R. V. Debenhom, 
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tliat particular lands are parcel of the estate. (1) But a survey^ 
which was ilelivered by the owner to a jmrchaser of part of his 
estate, would be evidence against such former owner and 
against a purchtiscr of tlic other jiart; as in the case of IJridg- 
nuin V. Jennings (li), where Lord Holt ruled, that, if A, Ije 
seised of the manors of B. and C., and during his seisin of 
l)oth lie causes a sm*V('y to be taken of the manor of B., and 
afterwards the manor of B. is conveyed to E., and aftei-wards 
there are disjmtes between tlie lords oj' the manors oi B. and 
about their boundaries, this old survey may be given in 
evidencii: but it woultl be otherwise, said Lord Holt, iftiie 
two manors had not been in the hands of the same jiersoa at 
the time wlien the survey w'as taken, A survxy, then, which 
has been made by a former owner of the estate, is not evidence 
of the locality or identity of land against any person, who was 
II mere stranger to the survey. 



In questions concerning public rights, common reputation Hua-Li.y 
Is admitted to be evidence; ll*r such rights, being matters of 
jmbiic notoriety aiul of great local importance, become a con¬ 
tinual subject of iliscussiou in (Jiose jiarts of the coiuilry, 
where all Jiave the same means of iulbrniation and the same 
interest to ascertain the claim. (;}) ‘Jims, lor example, if a 
question shouhl be raised, wliether a corporation iias a j)re- 
scrijHive right to collect tolls on a jniblic navigation, it woultl 
b(‘ gootl t;videncti to shew, that deceasetl per.MUis have been 
Jieard to acknowledge the right, and to tieclare tliat they hatl 
been so informed l)v their predecessors. The same reason ap¬ 
plies, in a less degree, to (jiiestions respecting general customs, 
vvliich concern |)arislu\s, or iuaiu>rs, or tiie inhabitants of 
towns and othei’ places, (t) In such cases, general repuUitiou 
is some evidence t)f a right beyond the memory of living wit*- 
nesses, and thus teiuis to su])port the mudern usage. 


(l) i\nori. 1 Str. f).*;. 
l‘j) i Ld. hayiii. '.viK Gilfi. Ev. 
70. And SCO Davio v. I'icroc, 2 1'. 
K. .‘Jl. Allott V. Will iMM))!, 1 (j\nill. 
1.585-, 


(.1) Morewood v. W'ood, 14 East,. 
."■JD. See Weeks V. Sparkc, I Maul. 
&. Sel. (i79. tins. Supra, p. 25(i. 

(•I) H East, 527. Supra,p. 250*. 
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to . With respect to the admissibifity of common repata^ion) as 
evkl^ce of prescriptive rights fitrictly private^ there has bean 
consideraWe doubt. In one of the latest cases on tins sub^ 
ject^l), where, on a motion fora new trial, tlie question was, 
whether such evidence ought to have been receivedj us evi*' 
dence of a prescriptive right of digging stones on a waste, the> 
Court of King’s Bench was equally divided. A book ofi 
authority lays it down broadly, that in questions of prescript 
tion it is allowable to give hearsay evidence, in ord<‘T to prove 
general reputation: and tliat therefore, where the issue was on 
a ri^it of way over the plnintifPs close, tiie defendants were 
admitted to give evidence of a convei’sation between persons 
not interestetl, then dead, wherein the right to the way was 
acknowledged.”(2) But, on the other side, there are many 
great authorities against receiving this kind of evidence. (3) 
And there appeius to be good reason lor the distinction. For 
where individuals claim merely a j>rivate right, other people 
have not the same means of knowing it, nor, if they had, 
would they have the same interest to examine it. How, for 
instance, can the common belief among the inhabitants of a 
polish supply any kind of information, on a question of right 
of way claimed by an individual over a particular field ? (4.) 
In such cases, conunon rcpuUition apjicars to give no satisfac- 
tory information, and to be inapplicable to the point in issue.: 
In the case of Weeks v. Sparke (5), one of the latest cases jon 
this subject, which was an action for a trespass on the p]ainti4‘'g 
close, parcel of a common, &c. the defendant justifiarl for'W 
prescriptive right c'f common at all limes ovc r the place, &c. 
and the p!a|ntifi in his replication pi-cscribed to use the pJnc« 


(1) MorQwoody. Wood, l-l East, 
327. Ld.Kenyon C. J. and Ashnrst 
J. a^aimt the evidence; Bullcr J. 
and (irose J. for it. 

(2J Btdl N. P. 295. And *;cc tlic 
opinions -of Buller J, and Oiose J. 
in Morewood v. Wood, 11 East, 370 . 
n. 3T. K. 709. fn.Wcbb V. IVtts, 
•Noy, 44., it is said, the Court ajzreed 
that proof by hearsay, ofa inoclui for 
S'. particular farm, wis admissible. 
Sec also Price v. Littlcwood, .3 
Campb. 288. stated infra.; 

(3) Lord Kenyon in Rccd v. 


Jackion, I East, 357. Lord Ken¬ 
yon and Ashiirst J. in Morewood v. 
Wood, 14 East, 329. Lord Ken¬ 
yon in Withnell y. Garthain, 1 Esp. 
N. P.C. 324. S</c aUo Cibthicr vi 
Chapman, J4 531. n. 
bniy V. Thomas, 14 East, 325 . 
Barnes v. Mawson, 1 Maul. & Sel. 
8 1 . Blackct V. Lowes, 2 Maul. A Bel. 
494. J * ’ 

"t4) Sec 1 Manf ^ Sel 691,. 

1 Mfud.,^ 

ofLondou V, Clcrkf^j^^artli/^ ^. 



for tiUagep!^. iqnaiifying the d^ndant’s general nghtj^to ' 
suppbit this prescriptive right of tillage, the phiiiitifF offers " ' 

evidence of reputation, whidi was i*eceived at the trial; and 
tlie Court of King’s Bench were of opinion, that it had been‘ 
properly admitted, on the ground, that the right claimed by the 
plaiiitid^ although claimed by prescription, yet was an abridge 
ment of the general right of common over die waste, and 
afiheted a large number of occupiers within the district 

It has been said, indeed, that in tlie case of the Bishop of 
Meadi V. Lord Belficld (1) in a quare impedit, after the plain* 
tiff had given in evidence an entry, in the register of the dio¬ 
cese, of tlie institution of one K., (in whicli entry there was a 
blank, where the patron’s name is usually inserted,) parol evi¬ 
dence of tlic general reputation of the country was offered, that 
K. was in by tlie presentation of one, under whom Lord Bel- 
iield claimed; and that upon a bill of exceptions, this evidence 
was adjudged to be admissible, on the ground that a presentation 
may be by parol, and what commences by parol may be trans¬ 
mitted to posterity by parol, and that this creates a general re¬ 
putation. But Lord Kenyon ailvcrting to this case in the case 
of the King v. Eriswell (2), said, lie admitted that a present¬ 
ation might be by parol, and might be proved by parol, that is, 
by u witness who was present and heard it: but he denied, 
that in such a case common reputation could be given in evi¬ 
dence. If it can, he added, why might not such evidence 
decide titles to estates, at least before the statute of frauds, 
when no written instrument was required, to make a good 
feoftinent of the greatest landed property in the kingdom. 


Tlie declarations of deceased persons have also been ad- Declaration? 
mitted, in cases where they appear to be made against 
their interest; os, entries in their books, charging themselves 
w4th the receipt of money on tlie account of a tliird person (3), 


Xl) Bull. "N .P. ^5. and citi-cl by (3) Barry' v. Bebbia^n, 4 T. ll. 
Boiler Jf. in R. v. Eriswell, 3 T. tu 515. Harpur v. Brooke, 5 Woodc- 
719. si C. reported 1 'Wils, 215.. son, Lcct. 3.72. Stead v. Heatoo, 

(2)3 T.B. t43 . Tellardv.Shdi- 4T,R. 669. 
bcarc, 2 Wih. 
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or acknowledging tlie payment of money due to themselves. (1) 
In either case, tlie entry is to their own immediate prejudice, 
and strong evidence ot‘ the fact, in consideration of-which the 
money is said to have been i*eceived or paid. Thus, where 
the point in issue was, w hether a certain waste A*^as the soil of 
the defendant, entries by n steward, since deceased, of money 
received by him from dilicrent persons in satisfaction of tres¬ 
passes committed on the w^aste, are evidence to shew that the 
right to tlie soil was in his master, nndcr whom the plain¬ 
tiff claimed, (‘i) So rentals, in which a deceased bailiff or 
receiver charges liimscif with specified sums, are evidence-to 
shew for w liat ])arlicular tenure, or in what right the money 
was received. (3) So, a bill of lading, signed t)y tlic deceased 
master of a vessel, for goods to be delivered to a consignee, 
is e^mlcncc of property in the consignee, not only against the 
master, but also, as it seems, in an action of trovtT for the 
gixnls against a third ]ktsoii. (f) So, a written memorandum 
by a deceased inan-midwiie, stating that he had delivered 
a woman of a child on a certain dav, and referring to his 
ledger, in which a charge for his attendance was marked ns 
paid, was thought by the Court of King’s llencli to have 
been properly received in evklence, upon an issue as to the 
child’s age. (5) This entry was made by a jK'rson, who, 
so far from liaving an interest to make it, had an interest 
the other w^ay: lor it appeared distinctly from other evi¬ 
dence, that the work cliarged was actually ilonc; and the 
discharge in the book repels the claim, whicli he w^oulil 
otherwise have had. 

Upon the same principle, in a late case, in an action of 
ejectment by the first tenant in tail under a settlement (by 
which an estate was limited to A. for life, reinuiiKler to B. for 

(I) Warren v. Grenville, 2 Str. ( 2 ) Jiarry v. Bebhington, 4 T. 

1129. commented on by Lord Manb- U. 'll 5 . 

lifld in Brydges v. Duchess of Chan- (3) Ilar|>ur v. Brooke, 3 Woode- 
dob, 2 Burr. 1072. and by Lord El- son’s I.ect. 352. Vin. Ab. « Evi- 
lenborough in Higham v. Itidgwny, dence,” (A.h, 15 .) 13. 

10 East, ll4i. Doe JeiD. Recce and ■ ( 4 ) Iladdow v. Parry, 3 Taunt, 
others v. Robson and another, 15 305. 

East, 3 . 5 . • ( 5 ) Higham v. Ridgwgy, loStet, 

109,110. 'i •• 
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life, remainder to C. his eldest son for life, remainder to Cr’s 
eldest son in tail, &c. with a power to tlie*tenants for life to 
grant leases on condition of reserving the jincient rent,) against 
the tlelcndant who churned as lessee of C., to recover a part of 
the estate, which, as the lessor of the plaintiff complained, 
had been (remised for less than the aiicieut rent, the Court 
of Khig’s Bench held, that a letter addressed to B., by one 
intimately acquainted with the property, purporting to be a 
particular account of the ancient rents at that time, and 
recognized as such by B,, and })reservcd by tlie successive 
owners of the estate, ouglit to have been received at the 
trial, as evidence of tlie ancient reserved rent against C., (a 
succeeding tenant for life, subject to the restrictions of tlie 
same i)ower,) and also against the defendant claiming under 
C. This old paper, so accredited and adopted, was consi- 
dered to be equivalent to a declaration by B. himself Lord 
Ellcnborough, in delivcrhig tlxe judgment of the Court, said. 

The contents of the paptir were adverse to tlie title of the 
person who had possession of it, by diminishing the inte¬ 
rest in tlie fine on n'acwal, in the same proportion as it 
raised the. rent to be reserved. Then at such a distance of 
time, with the means of knowledge which he had of the 
fiict, and his interest in declaring it the otlier way, we 
think that his declaration is evidence of tlie fact to go to the 
.jury.” (1) 

And w here the question was, whether some horses, wdiicb 
Jiad been taken by the defendant under a heriot custom, 

Indongcd to the plaintifl’or to one A. B., a deceased tenant ol 
the deleudant, declarations by A. B. wxrc offered in evidence 
for the purpose of proving tliat the horses belonged to the 
plaintifl’ before A. B.’s death, in which declarations A. B. 

(l) Roe d. Brunc v. Rawlinjrs, 7 Price v. Littlewood, 5 Campb. 288, 

£ast, 27y. ^90. See uLo the t'ol- stated infra. And see Lady Dart- 
lowing cases, in which declarations month r. Roberts, 16 East, 334.; 
of deceased persons, against their Hodgson v.Fnllarton,4 Taunt-’7fi7.; 
interest, were received in evidence; Wadley v. Builiss, 5 Taunt. 752. ; 

Baggalley v. Jones, 1 Ciimpb. 367.; Scarle' v Lord Barrington, supra, 

Mdrowood v- .Wood, 14 East, 328.; p, 157. 

Doc d. Rcccc V. Robson, 1 5 East, 33.; 
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staled dial he had given up his farm and all his stock to the 
plaintiff This evidence was rejected at the trial; but the 
Court of Common I’leas, on a motion for a new trials held 
that the declarations ought to have been admitted, since they 
were against the hitercst of the person who made tlienv 
and^ might have been given in evidence against him Hi 
his life-time, if the plaintiff' had brought an action for did 
horses. (1) 

# • w 

Upon the same principle, a paper signed by many deoeasodE 
copyholders of a manor, importing what was the general 
ri^it of common in each copyholder, and agreeing to restrict 
it, is evidence of reputation even against other copyholderfe 
not claiming under those who signed it (2) So, a dedaratkm 
by die owner or occupier of adjoining land, that his neigh¬ 
bour’s land extends to such a spot, accompanying an act of 
forbearance to go beyond the spot for that reason, (or 
without such act, if he speaks against his interest,) is evi¬ 
dence that the land extends so far. (3) So, the declaration 
of a deceased occupier of land, that he rented it under a 
certain person, is evidence of that person’s seisin. (4) Such 
admissions or declarations against interest appear to be 
evidence upon the same principle, as the acts of a party 
against his interest; they differ in degree and in their effect, 
rather than in their nature. An act of foi'beanuice on one 
side is an atimission of right on the other; and proof of the 
exercise of a right, which lias been acquiesced in, is still 
stronger evidence that the right exists. It is the constant 
practice to receive such evidence on questions concerning 
tolls, rights of way, freehold in wastes, and other cases of the 
same kind. (5) 

TTie memorandum or entry, before it can be received in 
ev idence, must be proved to be authentic; as, by shewing it 

(0 Ivatv. Finch, 1 Taunt. Rep. (4) Unclev. Watson,^.4 Tuup^.Wf. 
^41 ^ Doc del... Eaggallcy y- Jones, 

(e) Chapman v. Cowlan, la East, i Canipb..?67. ’ 

(5) 1 Str. 0*59. 14 East, a4i?. 

(a) Sir T. Stanley v. White, 14 X Campb, 3lo, S Taunt. 752, 

East, 532. 335. 541. 
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to be the haud-^writing of the deceased person^ who knew t|ie 
fact there stated, or that it was signed, by him.(l): or, if 
signed by another, that it was m^e by his order, or after- 
wat^s acknowledged by him. And as to the question, whe¬ 
ther a book produced was a receiver’s book, that may be 
determined by internal evidence on an inspection by^the 
Court (3) 

In all the cases which have been mentioned on this sub¬ 
ject, tlie person, who made the entry or declaration in ques¬ 
tion, was deceased at the time of die trial: if the rule were 
not confined to such cases, there wdUld be great danger of 
collusion. It has, therefore, been held, that such evidence is 
not admissible, where the person is incapable of attending 
from illness. (3) This is the rule respecting the proof of mo¬ 
dem entries in private books. But entries in the pubHc 
books of public companies are admitted, without the proof 
of the oflicer who made them. (4) 

Entries in the books of a tradesman by his deceased shop- TradcflmanN 
raan, who thereiu supplies proof of a charge against himself, 
have been admitted in evidence, as proof of die deli¬ 
very of goods, or of other matter there stated within his 
own knowli^e. Thus, in an action of •-assumpsit, th© 
usual course of die plaintlfl'’3 dealings appeared to be, diat 
die draymen of the plaintifi^ who was a brewer, should come 
every niglit to die clerk of the hrewhouse, and give him an 
account of the beer delivered out by them, which he set down 
in .a book kept ibr the purpose, and the draymen signal it; 
the dniyman, who signed the particular entry offered in evi¬ 
dence, hud since died, but liis hand-writing was proved; and 

(1) 4 T. R. 515, 51G, Jones V. 255. Cooper v. Marsden, 1 Esp. 

WaUw, 3 Gwill. 847. Yatc v. Leigh, N. P. C. ‘i. «tnted infra, p. 271. 

3 Gwill. 861. (4) Hodgson v. Fullarton, 4 Taunt. 

(2) Doe d. Weblier v. Lord G. 787. by Mansfield Ch. J. The ofR* 

TlmAe, 10 East, 206. 4 T. R. 516. cer was prevented from attending, 

'(f)’ Hanison V. Blades, 5 Campb. by illness. This point was ppt sms- 
457. Manby v. Curtis, i price 282. gested afterwords, among die gfoundi 

* for entering a nonsuit, , 
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this entry was held to be good evidence of the delivery of- the 
beer, for which the action was brought. (1) 

This declaration of the tradesman's servant, ot luiving de¬ 
livered the goods, is an implied mlmission, that he received 
thenkfor that purpose, and would have been evidence against 
him, in an action lor not delivering them according, to his in^^ 
stmetions. But it is clearly distingiiiishablc from entries in the 
book of a receiver, who by making a gratuitous charge against 
himself, knowingly against his own interest, and witliout any 
equivalent, repels every supposition of fraud. A disposition 
to commit fraud would have tempted him to sujjjiross altogetlicr 
the fact of his having received any tiling, or lo jnisrepresent the 
amount of the sum, but not to mis-state the ground or consider¬ 
ation for which it was received; that is, not to mis-state the 
only fact souglit to be established by the proposed evidence;. 
On the other hand, tlie declaration of tlie tradesman’s servant 
is offered in cx'idcnce to prove the fact of delivery, and as he 
<rives the account not airainst his own interest, which is some 
security for the tmth of the statement in the otlior case, the 
probability of his account being true or false is neither greater 
nor dess than the probability of his being lioacst or dishonest, 
which is nothing more than may be saiil in t^very ra.se of hear¬ 
say. The circumstance of his thereby acknowledging tlie 
receipt of goods, which, it may be said, would be evidence 
in an action against him, seems to amount to litUe or no¬ 
thing. It was the least he could say: to liavc said nothing 
at all, would, as he must have known, necessarily lead to 
some inquiry. These considerations may scr\'e to shew, 
how cautiously such declarations by shopmen are to be 
admitted in evidence, to charge third persons with the re¬ 
ceipt of goods; more particularly, ns the tratlesrnan may 
easily be furnished with evidence of delivery, by Udeing a 
memorandum from the purchaser, or by requiring some other 
security. 

(1) Price V. Ld. Tcwlington, l Salk, a copy of a licence, in a 
285.; 2 I.d. Raym. 87S. S. C. Sec letter-book, written by a. ideijici^sed 
pitman v. Madox, 2 Salk. 690.; Cal- clerk, and proved to be in t-h^ u^al 
vert V. Archbishop of Canterbury, course of business, admitted 
2 Esp. N. P. C. C-t5. The entry of dorn v. Ucid, 3 Couipb. 379. 
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**rhe entry ^ in the tradesman’s book ought to have been 
made by tlie shopman; or, if not actually -written by him, 

should at least appear to liave been observed by him soon 
aftdr it was made, so as to enable him to speak to its cor- 
r^tness, and that the entry may be tantamount to one mode 
by the shojm^an himself (l) If the shopman is livings he 
ought to l)e produced as witness, that he may explain the 
ciraimstances and dealings on which the entry was founded. 
When he is examined, lie may use the entry as a memo- 
raridum; and tire other jrarty, charged with the debt, will 
then have an opjrortunity of examining into its correctness. 
If the person, wlio made the entry, was employed as shop¬ 
man or clerk to tieliver goods, ike. and he is since dead, an 
entrj' made by him will be evidence under certain restrictions. 
But proof of the hanrlwriting of the clerk, and that he is gone 
abroad, and is not likely to return, has been held not to be 
sufficient to make such an ex-farte memorandum admissible in 
evidence. (2) 

III the case of l>ans and Lake (3) a merchant’s books 
were received in ( vidence under particular circumstances. 
The question tluTo was, whotlicr certain goods, which had 
l)con bought in tlie name of Mr. Lake, w'ore purchased on his 
own account, or in trust for Sir Stephen Evans. To prove 
the latter oi these positions, the assignees of Sir Stephen 
Evans, who wT-re tlie plaintifls, first shewed, that there was 
no entiy in the books of Mr. Lake relating to this transaction ; 
they then produced several receipts in the possession of Sir 
S. Evans for the payment of part of the goods, and on the 
back of the rc?ceipls there was a reference in the liand-writing 
of Sir Stejdien’s book-keeper, since deceased, to a certain 
shop-book of Sir Stephen. L^pon this, the question was, 
whether the book so referred to, in which was an entry for 
the payment of money for the whole of the goods, should be 
read. And the Court of King’s Bench on a trial at bar ad- 

' (l) Digby V. Stedman, I Esp. (a) Bull. N. P. 2R2, 285. and see 
N:P.c. 527. Cooper v. Marsden, i Esp. X. P 

Cooper V. Marsden i Esp. C. i. 

C* 2. 
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mitted entty, not only as to the part nJentiwi^ flti? 
receipts, but also as to the remaiiKler of the goods then Itf ttfe • 


tfands of Mr. Lake’s son. In this case (which Lord Hard- 
wicke has observed upon, as “ new and having gone a gi^ 
{!)»”) the entry was not offered by the assignees as evi¬ 


dence of payment against t}»e seller of the goods, butas^di^ 


roborating evidence to shew, that while the books of the othi^ 
party concerned took no notice whatever of the goods, those 
Sir S. Evaits, under whom the plaintifEi claimed, treated 
goods as bought on his account. 


In another case, where the plaintiff, to prove delivery of 
wine to the defendant, produced a book belonging to his 
co(^>er, since dead, whose name was subscribed to severat. 
articles, which it was proposed to read after proof of the hand*- 
writing, Lord Raymond C. J. would not allow it, saying it: 
differed from Lord Torrington’s case. (2) And Lord Kenyon 
ruled, in the case of Calvert v. Archbishop of ConteTi- 
bujy (3), that in an action for the hire of a pair of horses 
an i^try by the plaintiffs servant, since dead, stating the 
terms of the agreement with the defendant, ought not to be 
admitted. 


In an action by a tavern-keeper (4), it appeared, that the 
defendant belonged to a club, which was held at the plaintiff ’s 
house, and that in a room, where tlie club met, a book used 
K^gillarly to be kept open, in which the plaintiff’s scrvmite 
entered the articles, as they were ordered by the members ofi 
the club, who had thereby an opportunity of inspecting 
correcting the account. Lord Kenyon admitted the booh ffk 
evidence of the delivery, though it was not proved th^ the 
servants, who made the entry, were dead, nor was their alv 
sence accoiiQted for, and only thpir }mnd-wri)ing 
daily account in the book was in thitf case 


(l) Glyn V. Bank of England, 
S yes ^3 

(«) Ciwk V. Bedford, Bull, N. P. 
See Gooperr. JlfandeB, l£sp. 
jV«P.G< 1* 


(3) 2 Eep. N. P. C. 646. 

(4) WiltzicT. Adamson, 
after Mich* teiBiJTit. 

// 'i 

f'H Hi a. 
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tantamount to-a^^iU delivered ^nd admitted the . de¬ 
fendant. 

. -r ' ■ \ 

.The state 7e J* !• c. 12. enacts, that the shop-book of a 
tradesman shall not be evidence, in any action for wares deli¬ 
vered, or work done, above one yetarbefore the bringing of thA 
action, except the tradesman or his executor shall liave ob^ 
tuned a bill of debt or obligation of the debtor for the said 
debt,- or shall have brought against him some action, within a 
year next after the delivery of the wares, or the work done. (1) 
And the 2d section provides, that nothing in the act shall ex¬ 
tend to the mutual trading and merchandize between trades¬ 
man and tradesman. At the time of making this act of 
parliament, there was an opinion growing up, that, after a 
certain length of time, a man’s shop-books would be evidence 
fbrhim, after the 3 ^ear: to prevent which the act was made. (2) 
However, the book is not evidence, even >vithin the year, ex¬ 
cept under particular circumstances. An entry made by a 
tradesman himself, stating the delivery of goods, is not evi¬ 
dence for him; but, whether made by him or not, it may often 
serve as a memorandum to refresh the memory of the shop- 
hian, and for that pi^pose is admissible. An entry by a 
tradesman, stating a debt due from himself to a third person, 
is manifestly good evidence of the debt, as a statement against 
his interest; thus, entries by a bankrupt, and an. account 
signed by him before his bankruptcy, charging himself with a 
briance, are admissible as evidence of the petitioning creditor’s 
debt in an action by the assignees. (3) It is essentially necei^ 
sttlfy, in such cases, to prove the signing of the account, or the* 
nvdeing of the entry, before the act ofbankruptcy, and to prove* 
thl^ by extrinsic evidence. 


^ It has been already stated, that admissions by one of the 
p^tflfeato a suit, against his interest, arc evidence against him; 
and that statements made by a third person, on being referred 


(l) Sikes* Vii Menhstl, S Sip, N. (5) Watta v. Th.orps, l Caraph. 
P. C, 705. 575. Hoare r. Corrton, 4 Taunt, 

(s) 1^ Ld^ Hsrdwicke, u Ves. 4S, sso. 
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.af^p??« My ^'Pw*y’« agent,^?V.ve 

fg^st thft Jpriiicipal. To sudi 'e^AsW^M^ 

Nor does the. olgectipn /spply Jo 
lias been given by a witness on a former^ 
dying declarations. . 


Te$tiinoiiT 
(Hi Mmif 
trial. 


a witness) who has been examini^ in a fonner lifqtion 
the sa^e parties, and wM^re the point in issyei^ras 
t^ saine as in.Jtbe second action, is since dead, what hi^ 

•aj the trial may be proved by one wbo heui'd hiin^^vo 
jiieiice (3); for such evidence was not given iii a{i extriyud^ciAl 
pnmner, but upon oath: the parties to the suit wiera 
some, the point in issue was the some, and an opportuni^ 
was given ibr cross-examination. These circumstances pliunly 
distinguish the proposed evidence from hearsay. So, where a 
person, who had been sworn on a former trial beta^een jtihe 
jwne parties on the siune issue, and subpoena’d to af^ear na 
witness at a second trial, did not appear in obedience to.ithp 
vp^tj the Court of King’s Bench, seeing reason to believe 
he had been kept away by the contrivance of the ad^^r;^ 
partjy, admitted other witnesses to prove what he bad 
pn the former occasion. (4) 

' A 

^13ie ptfson called to prove what a deceased wilneBs::aald, 
-most undertake to repeat predsely his very words, .and^ not 
\inarely t» swear to their effect (5) Thus, in a eese-befeSe 
Lord Kenyon, a witness was not allowed to sp^ to Iii4^^etfoet 
of what the deceased witness had sworn on ^the former trial. 
** He ought,’* said Lord Kenyon, ** to recollect the ^aeji^jftirds; 
for the jury aksie can judge of the eifoct of wvtfds^' i^qsl^tid 


^ (I) See ante, p. lot. 

‘ See ante, p. loa 

J R. T. C^irpefiter, a*Show.47. 

woith'i cBte^ SirT. Rayro. 170. 
. Mb. ^ Evidimee^'* (T. b. 88.), 
Coker T.PareweH, 8P. Wins. 
•Mt.< ESie V. CffTiChr 1 Ld.Rayin* 
'By£ardKeajodt^T.R.890. 


V » M . I -'i 

Mayor of Doneufecr V, Day^b Ikkint. 
SS2. <• 17'*) 

(4} Green vl Gatark^^RvILoMNP. 
243. i mIj I fmaS. 

(3) Lend Pal]nenton*ecife/7;dited 
by tOrd Kenyeh ip B. 

4 T.R.290. n i . ,MD> ii rfrfol 
'(s) Btafil.tuPuniphidacfUgetni 
BiXm^AsKAiTeej^MEP^ s'odol m 
' < i Wad i s>ip iSrnodle a ttu 



SeA7i] ^ 

Wmsmai^ &PWe XMxMHmi^'aU^'^ 

^/^’th'^^’sliii^^iibiitt. ^'9'or$li(‘‘j^(j^^2)fintro»i](^ifii 
'mt>d’fle«eAsed sWore oh' the iirst^tM/^iife 

'fiHd p(iu)i’j*eCbi^ ittd'the posieft'indbrsed ftre g0dd!evidihf(^4> 
diat a' cMish Was bronght on for ttM4' or that itf 
actually tried. (1) ' 

''^^lP^e’'dyirtg declamtiotii^ bf a ]f^rson, who has reterivdd a 

that is, dcfdaratimis madeiunii^ th^ apjpi^heM- '-.it 

6f' death, yte cMtstanily admitted 'hi triihliMd ‘prosetd- 
tkmS; and n<3it liable'to die cornttion objection against 
^heaHay evidence. (5) The principle of this exception to tftfe 
-j^nei^ rule is founded partly on the awftd situation of thte 
dyirig person, which is considered to be as powerful over hfs 
'Conscience as the obligation of an oath, and partly on a snj^- 
^posed absence of interest on the verge of the next WorM, '^fd49i 
^penses with the necessity of cross-examination. But Beibrfe 
'^ch declarations can be admitted in evidence i^inst a prt- 
abner, it must be satisfactorily proved, that the deceased, at 
time of making them, was conscious of his danger, ailO 
had given up all hope of recovery. This tonscfiousness*'^ 

^approaching death is to be collected either from the circmti- 
stances of the case, (as, from the nature of the wound and the 
state of body,) or from expressions used by the deceased. (3) 

{And Jt'iias been decided by idl the Judges^ that: theque^on, 

'whether the deceased made the declaratioaB under the appn- 
kcbtioB of death, is a question for the Judge, not for the Jury 
to deMnuino^^previous to their admissicm. (t) 

. » ■) 
^l[)]dllgdeollto*atioDs have been admHtedht evidence^ although 
diat the deceased made a subsequent statement, 

(\) Pitton V. Walter, 1 Str. 162. 359. In Woodcock’s case, which 

Rtwoor and Traater, was before the two last, thhaun|ioii 
1 Str. 499. 6 St Tr. 202 —205. S. C. had been left to tba jiiiy by .fiyre 
1M^(Sodtuttk*scaae,a Ipeach, Cr.(X56S. €. A, 1 East, PLO. 360. SlDl^ how- 
Bambridge’s case, 9 St. Tr. 161. ever, it in the practioe aatli eudly 
o9Jif0j*iWaadoaBk’acti^,9 Ltach|Cr. ^ learned Judges to dbrect tUe.jst^, 

12in|)cr^ar«a»e, ib«' apb. that, if they believe the dadtafaileqi 
John’s case, l East, PI. Gri S37^ ^ Uot made nnder thekforcAam- 

ynfdji^ ah a i hp i mda ofaBaht Judges, rion efjdiath, ihdj 011^1^^ 

in John’s casa^Kl^tU^'ShiCcidW., them ftora their consideration, 
and in WelbomeTs caM^l Baift,PhCr. 
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which had beed taken in writing before a magiatfate, blit thb 
written examination was not ready to be producediat the triaL 
This sobject was much discussed on the trial of Reason 'imdi 
Tranter under the following circumstances (1): •*-The de*- 
ceased stated the particulars of the injury, which occasioned 
his death, at three several times in the course of the same 
day, with an interval of about an hour between eacli: the 
first and last account had not been written; the second 
was reduced into writing, in the presence of a magistrate, by 
the same person to whom the former account had been given; 
this written statement was retained by the magistrate, and as 
lie liad removed to a distant part of the country, and it was 
not known to what place, the original was not produced, and 
an examined copy was rejected. An argument then ensued 
with respect to the admissibility of the first statement of the 
deceased. The Chief Justice (Sir John Pratt) was of opinion, 
that evidence of tlie first and third statement ought not to be 
ceived, considering all three as statements to the same efiect^ 
and forming one entire narrative, of which tlie written exa¬ 
mination was the best proof. But the other Judges (2) were 
of a different opinion; they held, that die three accounts 
given hy the dcceaseil were distinct facts, and that there was 
iK> reason to exclude the evidence as to the first and third 
declaration, because the prosecutor was disabled from giving 
an account of the second. The witness was therefore directed 
to repeat his evidence, laying the examination before the 
Justices out of the case; and the first as well as the third state¬ 
ment was admitted. 


The dying declarations of an accomplice have been> held 
to be admissible; for the accomplice himself would have 
been a competent witness, if he had been living. This waa 
determined all the Judges in Margaret Tinkler’s case. (S) 
The greater part of the Judges were of opinimi iitthis* case. 


(I) 6 St. Tr. 202—205. 1 Stra. 

4P^S.C. 

' 1 Stra. 500. 1 ne reporter was 

pne of the counsel for ttu prosc- 
cufion. From the rc{)ort in the State 
Trials it would appear, that the Chief 
Justice and Mr. Justice Powis were 


against receiving the evidence; Mr. 
Justice Eyre and Mr. J^tiu ^r- 
tcscuc were for tpceTvfnj^Jt’,jllie 
evidence, howev^, accormg to thl^ 
ixport, was at lost received., - ^ 

(5) ; Sait, PI.' ti, jr54rw. * 



Hmrga^. nQt Eividetwi, 

that the .declarations of the'deceased were alone^fficient cfvS* 
dence to convict the prisvmer; on the ground^ tiiat the^ were 
ilot to be consideretl as evidence coming from a paFtio^& oei^ 
minis, as she thought herself dying at the time, and bad n6 
view or intei'est to serve in excusing herseli^ or iixiilg tiie 
(durge luijustly on others. But otliers of tlie Judges held, 
that lier declarations were to be so considered, and tharefbrfe 
required tlic aid of confirmatory evidence. J'he declarations of 
a criminal at the time of lus execution cannot be received eu 
the trud of an accomplice; for after attaituler he could not be 
swoni as a witness. (1) 

The some kind of mdence is admissible in civil cases, os 
well as in trials for murder. Thus, the declaration of a pCT* 
son, who, liaving set his name as subscribing witness to a 
bond, in his dying moments begged pardon of Heaven for 
having been concerned in forging the bond, was admitted 
as evidence of the forgery by Mr. Justice Heath (2), on the 
autliority of Wright on the demise of Clymer v. Littler(3), 
where similar evidence of a dying confession, by a subscrib¬ 
ing witness to a will, had been received by Chief Justice 
Willes, amd afterwards approved by the Court of King’s 
Bench. Lord Mansfield on that occaision said, The account 
was a confession of great iniquity, and as the dying person 
could be under no temptation to say it, but to do justice and 
case his conscience, I am of opinion the evidence was proper 
to be left to the jury.” 


As the declarations of a dying man are* admitted, on a sup¬ 
position that, in his awful situation on the confines of a fiiture 
worid, be had no motives to misrepresent, but on tlie con¬ 
trary the^ strongest motives to speak without disguise and with¬ 
out malice, it necessarily ftdlows, that the party, against whom 
they are produced in evidence, may enter into the particulate 
of his state of mind and of his behaviour in his lost moments ; 

\tf 1 \ 


JXi) tfrfijiimond’* case, l, Leacli, 

» •* •P*' Cr. 353. 

( 2 ) 

T 3 


in Aveson v. Lord Kinnoird, d 
195. 

(3) 3 Burr. 1344. 135^. 1 Vitx- 
Rep. 346. S. C. 


y t 




cliaracter, as was likely to be impress^ by a reli^yufr^fq^^Pi^ 
his approaching dissolution. 

-eirj Si'll} ‘.v-j'/rT • ■ . ;■ i :)rni.j uri 

JSe trwba’t :iaj admitted in evideijcci, a« pi«t 

tion. the subject of ipquizy; 

'^S/iSsikk> seems diat wb^ it> is nocessafy. in 
%'Ct^e to inquire i|ito the nature of'a.pnrtic^btriact/pci^eri^r* 
of tl^e^pfiifsop) who did die aet, prpof of what B^-SW 

the time doing h i/s adipissihle in eri/clenc^ fpf 
inp^osq of shewing its true character*. T^iS) for e:f^pl«^ fn 
^ action by the assignees of a bankrupt, the declarations;!^^ 
the trader at the time .of his absenting hii^elf iro)n 
immediately subsequent, are properly received in evidence, 
.to shew the motive of his absence: for it is the intent'mth 
f^k^h he departed from his dwdling-bouse, that constittUct^ 
of bankruptcy. (1) His order to a servant, to .doriy 
jt^ to a creditor, is evidence, and for the same reason^,,^ 
jsbewing his intention at the time of the refusaL In the jcase 
Bateman v. Bailey (2), the Court of King’s Bench were .of 
opinion, that the reasons, which the party gave for his .abseopp^ 
his return home on the following day, ought to havehOpif 
admitted in eajAanation of his own act. The conyer5atio]q.)Pf 
person on his return home,^ as it has been justly ohsarye^{3>jp 
naturally connects itself with the occasion of his. absence 
is ap iqclication of the existing state of his mind r and wkep^ 
ever the expressions can be so connected with the ap^iops, 

A t 

be regarded aa the mere result and cons^uen^e of; the 
cn» ^ jd ^fa‘ng raodves, they form a proper criterion for 
pf the person’s intention ^ conduct. But k. n^ov^^ hfi.foo 


j»acb to infers generally h^pm this decisioBi, that , the «diei^ 4 Miv 
.Utipns pf » b^ivpt, made, at. anyr time ailej^afdstPfm.he>^- 
mitted as evidence to explain an antecedent absence or any 


other past transw^pn; which is completely finished. ;, ^ych 


AmliroMj V. .Clindab, Rep. ft Str.^ so... Jhvdbs’v.tO^^uU. 
temp. Hard.S 67 . Meifger, . K«P.c 40 . r .h.omsxi 

’ * K tPMWr, 

fi|s\^«Ri»-5lgft. M iy tui ' f.f{Eyjoe^ 's'Kov^oH jI^rwuHibH .v 

d / ^ siii v?.> -vj/ ,Iuv aT .JB 









iBiftfSSfflbKi^^^'^** ^ Iiu"'::aqt*i(.' -^i v*J ri-.rr r ^lamifjrb 

.■:'^ '':J .' iii i!n''r-')*.M-rqqa 2if5 

For the same reason, letters written by the payee of a pro^ 
xttllibrj^'note td flie-mitke!^, tsdhtempor^neocn iHth tli^^^ing 
iff anU forming a part of thd original tr^saiMii^ 

ii¥ eViden6e^'td pfdve tha <^iulderat|oti»pflj$0iHg 

also, In an ttfttibtf l^ thsfr bifc 
em^B o^inst fliViiifiker. («) It mli^t 
c^ifi phr^ Wrofe,' thah fA (if a Verbirt^^^gi^ 

fflent tb edll iti6 p^rty whb spofee tlie wordSi A '#riteeti'-fig#e^ 
ifterit'is'jiiwed by the wridfig,' a5 a verbariigt^ment'-ifijiy be 
|)fof<6^dl^b^*withc8S who Hdardthe pairies a^rei. - > 




■ ‘i.o! i 
.^rJ'irs 
aoij 




' ‘ . 7 J, 


In tRe case of Thompson and wife against Trevartfon 
i^i^h was an action of trespass and assault, Lord C. J.^K^ 
allowed what the wife said immediately on receiving the hin^ 
and before she had time to devise or contrive apy thing for 
her Own advantage, to be pven in evidence, ‘ So, on an fif»- 
dictment for a rape, what the girl said so recently after the 
fact as'to eicclude a possibility of practising oii her, haa be^ 
held to be admissible in evidence, as a part of the traAsad^ 
tioii;'her description of herself and of her stsite' lOay be' pjt>- 
perly adndtted; but the particulars of her^com^idiit arenrjt 
ctidehce as to the truth of her statement^ (¥)' ■ So in the case 
of Aireson v. Lord Kinnaird (5), (where, in’Order to ascertoih 
whether the deccaseil was in a gOod itkte of he^ih on the day 
of the insurance, it became material to consider'What the state 
of health was both before and after that day,) the account, 
WhitA tho decOaied’ gave sonie days idteT obtaining the ciilift- 
Oite ^ good ^health, respecting her state On the former ds^, 
Was*'iidmfttcd at Re trial,'a^ Cduirt of Klhg^s Bendi WOte 



25a, N. F* 17. 

.IIu$K}bKaSt,w:2tik«Wcn, Gaflifib. i (0} jayiKfiStf. cibd^bytM&Q^iut; 

177. ISO, d. For other exm(9&idn . O&a; lasl, Siftli 

.WUttlltfian ofblbe wncinibi^ M R. (4)Bkwer’8 case,^ 

V. Hathaway, Howeirs Oottcdbeiaor n.l7UAe,;a StirKle^ft> 

St. Tr. vol. xiv. e54. Du Bost v. (5) 6 East, 188,198. 

T # 
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of opinion, that it had been properly admitted. And it is in 
every day’s experience, saul.Mr. justice Lawrence in this cose, 
that what a man has said of liimself to his surgeon is evidence 

in an action of assault^ to shew what he has suffered by reason 

• . * * 

of the assault. 

^ ‘ i 

It should seem also, in an action for criminal conreh^ 

r 

ation, the declarations of a wife at the time of her elope- 
meht, ^ fetating the reason of her eloping, (as, that she lied 
from an immediate fear of personal violence,) would fee 
evidence against the husband (1); but a collateral declaration, 
fesi^ecting a matter which happened at another time, would 

not be admissible. And where, in an action for criminal con- 

• 

versation, the defence was, that the plaintiff had connived at 
his i^afe’s elopement, evidence was received, on the part of the 
plaintiflj of tlie wife’s declarations as to her intention and pur^ 
pose in going (2): for the question in effect was, whether die 
husband knew that she was about to elope, or whether he be¬ 
lieved that ller intention was as she represented. 


MTiat a third person has said or written is admissible, In 
many cases, as amounting to an act done by him, or as shew¬ 
ing his knowledge, or as evidence of his conduct. If, for in¬ 
stance, it is material to enquire, whether a certain person gave a 
particular order on a certain subject, what he has said or writ¬ 
ten may be evidence of the order; or where it is material to 
enquire, whether a certain fact, be it true or false, has come 
to tlie knowledge of a third person, wliat he has said or writ¬ 
ten may as clearly shew his knowledge, as what lie has done. 
So, where it is relevant and material to inquire into the coii- 
duct of rioters, what has been said by any of the party in the 
act of rioting must manifestly be admissible in evidence, as 
shewing their design and intentions. 

t . • • 

II) 6 East, 193* on the motion for a new trial, were 

(2) Iloarev. Allen,3£!>p. N-PX*. of opinion, that this evidence ought 
S76. before Ld. Kenyon on 2d trial, to be admitted. 

'wbo^iaid, thdt sonusof the 

X ■> f ^ ‘ ‘ ’ 
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CHAP. VIIJ. 




f' 


fA, . .L ' ; 


Oy the Ea^amination of Witnesses. 


^ J'TEB considering, in the last chapter, what kind of evi¬ 
dence ought to be produced for ascertaining the points in 
^spe, the next subject of enquiry relates to the manner in 
whiich witnesses are to be examined. 


The ordinary mode of proceeding in the courts of common Examination 
law, j)reparatory to the examination of a witness, is to swear 
him in chief, unless an objection should be made to his com¬ 
petency j in which case, the practice formerly waste examine 
him on the voire dire, and this was so strictly observed, that, 

If a witness were once examined in cliief, he could not after¬ 
wards be objected to on the ground of interest. (I) Bu4 in 
later times, the rule has been to a certain extent relaxed, and 
now, if it should be discovered in any stage of the trial, before 
the close of a witness’s examination and before his dismissal, 
that he is interested, his evidence will be rejected. This is as 
well for the convenience of the Court, as for the purposes of 
justice. Tlie examination of a witness, to discover whether 
he has any interest in the cause, is frequently to the same 
effect as his examination in cluef; it therefore saves time and 
is more convenient, tliat die witness shouhl be sworn in chief 
in the first instance; and if it should afterwards appear, in the 
progress of die exominadon, that he is interested, it will then 
lie time to take the objection. (2) This relaxation, however, 
of the ancient rule, does not extend so fiir, as to allow the 
counsel on the cross-examination to ask the witness eveiy sort 
of question, which might be proper on the voire dire. For 
example, after an examination in chief, a witness is not to be 
cfosjs-examincd as to the contents of a will not produced in 

« V 

(1) SceLonl LovatN case, 9 St. Stopev. BUckbura, 1 Eip. N.P«C* 

Tr. 639. 646. 7(M. 37 , Beeching v. Gower, 1 Holt, 

( 2 ) Turner v. Pcartc, 1 T. R. 717. N. P. C. 515. 

.Perigal v. Nicholson, 1 Wightw. 64. 





cbui^t,' liild^ #hich 
iltJfalugK' Such' (jtiesytos ihf^iit 

i^matSbn bn tKe voire dire. (1) i- 


•>ftla .lOJl 


Examination 
in chief. 


'When the witness has te^ r^uliirly sWdlii(J‘ fee is^nrs: 
examined by the party which'produces him j hfter 
other party is at liberty to cross-examine, llle' iexdlnlfeaflon 
is in open court, in the presence of the parties, their attornies 
and counsel, and before the judge and jury, who h^b'itl^d^an 
opportunity of observing the understanding, demcabbli^^ afed 
indination of the witnesses. It may ofteh be ad\isable 
examine witnesses separatdy, and out of the hearihg'bf 'feaefc 
other, with a view to obviate the danger of a cotiielHkd 
ahiong the witnesses, and to prevent the influence whi61i' tUh 
account given by one may have upon another. • * 


Leading 

questions. 


Leading questions, that is, such as instruct a witness hdw 
to answer on material points, are not allowed on the examine" 
ation in chief; for, to direct witnesses in their evidence wou^fl 
only serve to strengthen that bias, which they are gmihlBf 
too much disposed to feel, in favour of the party thut 
them. Questions which are intended merely as introductory, 
and which, whether answered in the affirmative or negative, 
would not be Conclusive on any of the points in the cau^eS, ^e 

4 

not liable to the objection of leading. If it were ndt allbw^H 
do iqrproach the points in issue by such questions, 
ation of witnesses would run to an immoderate !Pbi‘ 

example, if two defendants are charged as partners^ a witn^s 
be properly asked, whether the one defendsMt feUd iliteir- 
fered in the business Of the other. (2) This ir h6t^ ii leodiflg 

(i) Howdt V. Lock, 3 Campbu (2) Nicholls ir, a&fl«to- 

14. other, 1 Starkie^si,by Xord £U^« 

borough. “ -n*ir 


i f) 

M/t 


qfnfy th. lav of Seot^WKl, this separate exainiiiMi«n^,ti)k«t niliCAdni*)! 

• . ••_ «n___i_ aU _.. e_ ..a. - . ...A . .. I. _ . 
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dencfl, he will be rejected. See 

2 vol 365. Burnet's Treatue,467. 





a witness, called to prove the p^o^rsbjp of ,the,^ay^^j,.j^ 
not able at the moment to specify the several names of the 
"Wpl^r <»ntianii)g those pf the pw^rs 

Iw siji^sted to the witness for th^ a?i^ 

K'jiinotio rvtf'. ■ *"»'' '.'i^' ‘ ... 

ilhould appear, to be in ^erinter^st iqC 
o^p 9 ^i)i^ P^rty, qr, univi^kg to give evidence, the Court 
^ill jp its.dlscj^etion ellow the examinatictti in chief to asaotne 
for^fi, jtpf cros&^Xumination. And in examining a witness 
the ppjcpose of directly contradicting another witness on the, 
opposite .sidcp as to some particular parts of his evidence^ 
which no general examination in chief would be able to tonoh^ 
leading questions have been allowed. Thus, for example, after 
^sdmustiug the witness’s memory as to the contents of a letter, 
i^itten by the plaintiff amd afterwards lost, he may be asked 
sfhetber it contained a particular passage, which has been 
|Worn tp* by a witness on the other side; otherwise it would 
bp scarcely possible ever to come to a direct contradiction. (2) 


m 


V.’irio ni 


JUepj^g questions are admitted in the cross^^amination of 
a,wit|i^Sj| where much larger powers are givpn to counsel tliop 
original examination. Witnesses,. , upon the cross* 
^^^q^hiftion, may be led immediately to the point, op. whi<^ 
£^w,e.i[s arc reqiured.(3) If they betray a zeal against 
(^ 9 ss-exam,ining party, or shew an unwillingness to speak 
„4\rly ap;d ^partially, they may be questioned with minutenew 
.ps \q p^ti^qlar facts, or even particuhu* expressions. Thepe 
can be no danger in leading too much, where the witness is 
'obdtinatoly^'detennined not to follow. On die= other hand,' in- 
'^‘tl^'ces ^requendy occur,, where the witness is adverse to the 


— Acerre -and etbm T,- P e t rotii^ ing ? Watfon's case, S Starkie, N. P. 
1 Starkic, mo. In a criminal prose- C. 128 . 

edrt^ (j) Coui^n r. Totneyt tSkijpb. 

*i__ ... .L.. r : — I /-\ - »T — J.J, .fcV M 
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ike lEiar^nutimi qf. COhi/B; 

party who calls himj and leans strongly to the oth«: >5ute:C 
here, there must be, in reason and justice, some restric^aons.-as. 
to tlie form and manner of putting questions. How often, tit 
liappens, that a witness, in cross-examination, waits only for> 4 
hint, to shape a &vourable answer, and is in effect the witness, 
of: the cross-examining party, though technically called the- 
witness of the opposite side. To put strong leading questions 
to such a witness without limitation or reserve, is substantially 
preparing a statement for him, and appears to be inconsistent’ 
with justice and a fair trial. An instance of the kind}, here 
described, occurred on the trial of Hardy for high treason. (1) 
A witness, who was a member of the same corresponding 
society as the prisoner, liaving been examined on the part of 
the prosecution, and having made, on his cross-examination, 
a favourable representation of tlie political opinions and de¬ 
signs of the society, was asked, whether some of the menibers 
liad not used certain expressions on the subject of t^titioning; 
upon which, the Lord Ch. Justice Eyre reminded the counsel, 
tluit he could not put the very words into the witness’s mouth-; 
tliat this was contrary to the practice of his Court and to his 
opinion. And on the following day (2), when the subject oc¬ 
curred again, Mr. Justice Bullcr referred to the rule laid down 
by the Chief Justice, as the correct rule of practice; and 
added, ** You may lead a witness upon a cross-examination, 
to bring him directly to tlie point as to tlie answer; but not to 
go the lengtli, as was attempted yesterday, of putting into tlie 
witness’s mouth the very words, which he is to echo back 
again.” 


Cross-cx- 

Biiiination. 


In cross-examinations, the object of which is to sift evi¬ 
dence and try the credibility of the witnesses, a great latitude 
is allowed in the mode of putting questions. The rule, Iiowk 
ever, is still subject to certain limitations. A witness cannot 
be cross-examined as to any fact, which, if admittpd^. 
be collateral, and wholly irrelevant to the matter in issue, for 
the purpose of contradicting him by otlier evidence 
he should deny the feet, and in tliis manner,.1^.' 


a) P. i55, ■ ' 

; ikV.' 




(i) 24 Howeir$ 6t» Tr. 650\ 



(^v4be^^JSi6dniinatii(m^ WitrMss^> 

te$iitnan^(l) ^)landr if thd wltiiesft ansairers such an imlemnt 
(fueM^u befove it is disallowed t)r withdrawfty evidence cannot 
aftei^ttfds admitted to contradict his testimony on tbe^ 
cbthti;etul matter. (^) In the application of this ruley the 
thing to be considered will be, whether the question^ 
isiiiri^l^vant to the points in issue between the parties. 
mv^aOtion for usury, it would be entirely immaterial and 
irt^li^nt, to cross-examine the witness respecting other conk 
traeta supposed to have been made by the defendant, unlesa^ 
thus Witness had first said that the contracts were the samet^ 
and that was the point in the case of Spenedey v. De WilloU* 
So it Would be irrelevant, to ask a witness in cros&-examination^' 
whether he had not attempted to dissuade another witness 
frmn‘ attending the trial. (3) But it is not irrelevant, on tho- 
trial of a prisoner, to cross-examine the witness to this poinV 
whether, in consequence of being charged with robbing thCr' 
prisoner, he had not said that he would be revenged upon 
him, &c.; and if the witness should deny having used such a' 
threat, evidence may be given to contradict him. (4*) 

If a witness is called by a party merely for die purpose of 
producing a written instrument, belonging to the party, which 
is to he proved by another witness, he need not be sworn; and, 
uniess sworn, he will not be subject to cross-examination. (5) 
But if a witness is swoni, and proves an instrument (however 
formal the proof may b^,) on tlie part of the plaintiff, he is to 
be considered a witness for all purposes, although lie may be 
substantially the real defendant in the suit, and the defendant 
on the record a mere nominal party. (C) 

When a witness has been once sworn to give evidence, the 
oth^r patty may cross-examine him, though he gave no’evi- 
detibe fbr the party that called him. (7) And it is reported t6 
hhvc Iieen ruled at nisi prius, that if a witness has been once 

4* » ^ ,* 

(•l.)^enctle)ry*DeWiliot, 7Bast, (s) See Parte. Ch. s. &,3. 

108. . V ^ (6) Morgan v. Brydgos, S Staricic,. 

({Urri8V.^ippot,sC8fnpb.6a8. 514. ‘ . 

(3) Ibid. 657. ( 7 ) Philips v. Earner, l E»p. N P.C. 

4) Yewin’Bcaae, aCampb. 636. n, 557. 

ore Lawrence J. 
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b^^ifols-aaBitticM sm- 

tihueef itf ■feves-y'^^- bf Ihb' 'bfeiiSt*;- 
may ^1 die s^ime witni^s to ah^ 

fdm me^ as^ leading questi6i^; (f) In ihe 
Ae i^biess might possibly hav^ shewn a strong biilSf i^}'^SI¥i^fc^ 
first party that called hStai and on this 
a greater scope was granted to the adverse% 
uiftially idlowed. It may happen, on^die other htilifi, 
plaintiff calls a wkne^ unwillingly, ^<i‘ftom' 
knowing him to be finro^rable to' the odieT side 
case to allow the defendant, on calling him up after^^effdS'l^ 
his own witness, to put leading questions, would be giving him 
an unreasonable advantage; on the conttuiy, the ISoiirt'^^ht 
perhaps be induced to invest the plaintiff’s coilniseI.With''inHih 
of the powers of cross-examination, at the same time that It 
Wootd probably oblige the defendant’s counsel .to treat-aii<A 
s strictly as his own, and confine him wkhin the limits 


a wi 




of an examination in chief. 


.:o 


Privilege of 
witness in not 
answering. 


TTie privilege of witnesses, in not being compellabfe to. an^ 
swer certain questions, is a subject of some importance^ The 
cases, here considered, are those, in which the witness might 
by answering subject himself to a penalty or criminal pro^ 
cation, to civ3 process, or to any kind of forfeiture; and 
lastly, where the question, put to him, is degracUng to lifs 
Cwacter. ' V ' 


ans^^mighT * witness caimot be compelled to answer any'quest- 

subjecttopen- tion, which has a tendency to expose him td apektlhy/’^ 
ttlties,&c. arty kind of punishment, or to a criminal char^.^ 

on an indictm^t for a rape, the woman is not^obllg^ 
awer, whether on-some former occasion she hurl Irtlf n rfiitrfwj 
eonnection with other men or with particular Irtdixddiuils'f 9^ 

A ‘ -y 

<i) Dickinson v.Sbee, 4£ 9 .N.P. Freamb. St. 48G>.s.«J^tuoHaa^ 

%§-Sir J. FreindVc« 0 . 4 St. tr. ^ 

Lord ■ Mactt l ai fisli yi case. & Blf. ‘ 






Jm spww^ 

^<f»\!flB#I»B4#«®W»t.«Wi/9>;der pf bas^jr^ « 




,^ifc!»fi^ tjw?e MHb*? .objection to his being,swoipo, 8^(1^ 

opnfess the fact. (2) So it boa h^ brf4» .J» 
^jip^i»,fpi:, ;(3), which was published by ^p,4cf«#mt 
jp„|^y<^J^,afl^vijti .sworn e?:trqudicially bef«w.#j|n^ 

the;.n)^gi^tpV derh is .notrboMnd tp. jm- 
l?ie W^WtlEr t|^.»flMftvit and. ,de%et6d, Hi tosihf 
,|i^fj^tt^, ..because .thp; b»ro Maying nOuts ^;,^vhbel;nis 
sfSFWWi-i'■ r!. I .-:.'b :•.'■•■.'! :■• oj 

j'^i'#i V1 ^' V * ' ^ ' • '• •‘*^' ” • ' t 
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jiujSffWdlyt BB to thecas^, where the /iritnesS): by answering 2 . Where the 
.| 9 ^ti$ubject himself to a civil {tction^ or charge himsdf with subject 
:H ^bt . Considerable doubts have been entertained upon this 
f^tt spme judges being of opinion^ that he is not cotnpeUaUe 
i^..,c^wer such questions, and others being o£ a contrary 
opinion.* To settle the rule of law on this sul^ect, the stat. 

^) 3ytbe opinion of all the Judges ( 3 ) Malon^ V .Bartley, before 
ih^odgs 6 n*s case, MS. Wood B. S Cfampb, 210 . A bill of 

. 4 ^) R. V. St. Bfary*s, Nottingham, exceptions was tendered, butato>- 
1 J East, 58. n. wards dropped. 


I'X/.-.T 


Thu xul^pt was much disoussed, in the course of the impeachmeia 
i^nst 1^^ Melville, and rrferred to the Judges for their opinion.. The only 
repoitj which the author has seen, of these proceedings, is that tobefound in 
the sixth volume of Cobbett’a Parliamentary Debates; from which the follow¬ 
ing brief accoiintis extracted. A bill had been brought into theHouse ofLords, 
ethapdanuiy witnesses from crimiiial prosecutions and fhnn civil process, 

xifight be exposed by^ving evideni^ Ihe indemnity from 
onn^d pyosecuUons was f^eed to; but from doubts arising whh respect 
lo ^ndeitiniflcatrbh from civil process, several questions were refehwl 
t3*'t]iti With the view of ascertalnih^ whether persons were l^^y 

|a«tt 0 iinretaSdg ^46 answer quesHOns, the result of which might si^ii^ 
jtls|^;^f>:a.ir&y{rri#tf (ii v<d* P^rl. Deb. p. IC7.> Three questions WerW pro^ 
posed; the object of the first and second was to ascertain, whether a 
WhjikwM could demur to aa^dr n qoestUm/tho result of which n^t r^er 


WihaMtrlo'fto fbr ddbt.dr to a wit for the recovery of the. 

^ agcurtwi, wbethwA wi^ 
,<)Pi^^b^.'9a>>tlMn,><4iA>ll>.4od fiiii^. d fa ri M ure, liM to boHxcusOdMbi 
««flihMidbti/ cMtfle 6 of 
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7bi«h 4eclM3e» l<ka(|'^i«9tMKw 
ccw^rjjg^^ r^uK to amswer a Question} raleiw)$!>^M^ 
xnat^^j issu^^the answering of whkh has nf»r tendeacjMis 
aGpi|^h|ms^ otto expose him to penalty or fi)rfeitor^>i#6 
aa^^^A^urey^habsoever,) on the groundi that the answeshll^" 
of siic)v<}|iei^nniay^ .)^ or tend to establishi fthati^hSh' 

owp a ^bt, or is otherwise subject to a civil suit. , 
pardes 40 a suit haye^j^Q 
is Wt #ny degree affected by tbis;8ta|u»*|n^ld? 
thj^^Oinson a^iqi^sdoii of scttlcs^ent, a*rated..p^i$hiatier »• 
nj(>t compellable.,by; the adverse parish li(^. gb’Q .evidpaciVi 
as he is directly -interested as party tQ ;,the^4ppes^,i >tu9d^ 
does not co^e> witliin. the wcards-or meanil^j ipf > tbftJ 
act (1) 

3 . Where the Thirdly, a witness is privileged &om answering any ^queSfr 
rabj^ to^OT tG^ which might subject him to a .forfeiture of 

fdture his estate* The declaratory statute, before referred to^ iuff*. 

pUes» that a witness may legally refuse to answer any question^ 
which has a tendency to expose him to forfeiture of any natmis;. 
whatsoever* At the time of passing tins act, when tho; general / 
privileges of witnesses were much discussed, it was propofitd^ 

pt 

( 1 ) R. V, Inhabitants of Woburn, 10 East, 595. 


tercsted* '' (P. 22 s.) Tho Lord Ch. Justice Mansfield, who ddivered the " 
opinion of the Judges, stated, that upon the two first quetttions tbcJfrlVtfo 
di^^ in opinion; and that on tlic third question thej were upujjii^guslj 
of opinion, that a witness, in the situation described, could not be rejected 
on the ground of interest, since whatever might be ofiered, bn conditioh 
of his making a &ir and full disclosure, could legally make do d i fi fe rt i ffec’''’ 
with respect to hb evidence, the witness being bound by his oath,^ tiy laalf 
morality, and honour, to declare the truth, the whole truth, 
bnt the truth. (P. 225.) The House ofLords then called upon the 
to deliver their opinions terialim on the proposed questions. (P. 226,227<‘]f ^ 
The Judges accordingly delivered their opinions in order. i?our of the 
Jud^ O^ord Ch. Justice Mansfield,' Grose y., Rooke J., and*ThdmtMi^i| 
weae oTbpinion, Aat jp vtoms wae wat tompoUable to^ answer-imy qiMfllMi^'' 


the answer to which might subject him to a civU action; the other Judges, 

topiher with ihodUiMl Ghm»UQ«jup4 hiMAiKldoD, waft oMe mmmf 
opinion. (P. 234. 245.) 
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dr iaM^ ^ 

pdteha8«^ <tt> possewOT of an ‘Mate sheuM be eoiBi|Nlllid*^ 
tttBWat My questicm, the answering of which proha^ 
thnd tb defeat his title, or incur a fbrfeitare of his eitite; 

'Blis proviso was afterwards withdrawn. However, s^terU 

*1 

of''the Judges, who on that occasion were of opinion, that 
tbs’liability to a civil action or to a pecuniary charge ot^ht ndt 
to itocempt a witness from answering questions, yet considered 
the probability ot danger of incurring a forfeithre of estate to 
be a legal ground of exemption. And it is an established 
principle in courts of equity, that a party is not bound to 
aftswer SO as* to subject himself to pains or penalties, or to any 
kiisd of punishment, or to any forfeiture of interest. (1) 


The last case, to be mentioned on this subject, is, where a 4. Where the 
question is asked, the answer to which has a direct ten- 


character, 


dency to degrade the witness’s character, though it may not 

sulyect him to a criminal prosecution. If a witness, for in^ 

« 

stance, were to be asked, whether he had not suffered some 
infiimous punishment, or if any other question of the same 
kind were asked, imputing guilt to the witness in some past 
transaction, and not relevant to the matters in issue, would he be 
compellable to answer ? The inquiry here made, it is to be 
observed, relates only to such questions as are not relevant to 
the matters in issue; for if the transaction, to which the wit¬ 
ness is interrogated, form any part of the issue,- he will be 
obl^ped to give evidence, however strongly it may reflect upon 
htf'^duiracter. There seems to be no reported case, in which 
th|$ point has been solemnly determined; and, in the absence 
of ^ express authority, opinions have been much divided. 
The advocates for a compulsory power in cross-examinatioa. 
mrintam* -that^ as parties are frequently surprised by the ap*^ 
p^riuice of a witness unknown to them, or, if known, en-^' 
tii^ly unexpected, without such power they would have no ., 
adeiputfo .m^s of ascertaining whatcre^t is due to histje^; 
tiiMgs that, on the ' cross^exanunation of spies, i 

f i f f l Mf ajm dakml 
Chanc. Pleadings, p. 157—165. 
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aud iiccoiiiplices, this power is more parjipiijflkrly necessary; 
j\!ul Uiat if a witness may not be questioned i\s to. his chfU’acter 
at the inonient of trial, the propeity and even. Uie life of a 
party must often be endangered,—Those, on the other side, 
who maintain that a witness is not compellable to answer 
such questions, argue to the following effect: they say, the ob¬ 
ligation to give evidence arises from the oath which evejry wit» 
iiessUikes; that by this oath he binds himself only to speak 
touching the matters in issue; jmd that such particular facts as 
these — whether the witness has been in gaol for felony, or suf¬ 
fered some inlamoLis })uiushmeut, or the like,—cannot ibnn 
any part of ihe issue, as appears evident from this consideration, 
that tiie j^Jarty, agaixibt whom the witness is called, would not 
be allowed to prove such particular facts by other witnesses : 
that it would be an extreme grievance to a witness to be com¬ 
pelled to disclose pxist transactions of his life, which may have 
been since forgotten, and to expose his character afresh to evil 
report, when, perhaps, by his subsequent conduct he may 
liave recovered the good opinion of the world : that if a wit¬ 
ness is privileged from answering a question, though relevant 
to the matters in issue, because it may tend to subject him to 
a forfeiture of properly, with much more reason ought he to 
be excused from answering an irrelevant question, to Uie dis¬ 
paragement and forteituve of liis character: tliat, in the case 
of accomplices, in which this compulsoiy' powder of cross- 
examination is thought to be more particularly necessary, 
the i)ower may be properly conceded, because accomplices 
stand in a peculiar situation, being admitted to give ovwlen^e 
only under the implied condition of making a fidl and true 
confusion of all the offences, about which they may be ques¬ 
tioned; but that, with respect to other witnesses, the Wst 
course; to be adopted, both in point of convenience and jus¬ 
tice, is. to allow the question to be asked, at die smne Uiqo 
allowing the witness to shelter himself under his, jirivilegeof 
refusing tp apswer, and, if he refuses, to lc;ive it to.the^jmy.. 
to draw their own conclusion as to his motives for such re¬ 
fusal.—AWiough there appears not to be any express decision 
0 ji the point, .whether a witness is coinpelhible. to answer 
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ddgriiditi^g' ^to his character, yet several opinions 
have' been prononnced by Jud^s of great authority, from 
which it may be collected, that the witness is not compellable 
tO'^nsWer such questions* They are as follows: 

1. In Cooke’s case, reported in the State Trials (1), where a 
question arose, whether a juryman, who had been challenged, 
might be examined as to his having asserted the guilt of tlie 
prisoner before the trial, C. J- Treby said, “ You may ask 
upon the voire dire, whether he has any interest in the cause, 
nbr shall we deny you liberty to ask, whether he is qualified 
according to law by having a freehold of sufficient value : but 
that you may ask a juror (2) or wiffiess every question that will 
not make him criminous, that is too large. Men have been 
asked vikether they have been convicted and pardoned forfehny^ 

whether they have been whipped for petty larceny^ but they 
have not been obliged to anmer ; for although their answer iu 
the affirmative will not make them criminal, nor subject them 
to punishment, yet they are iiiatters of ijilamy, and if it he 
an itfamom things that is enough to jweserve a man from being 
tyoiind to answer, A pardoned man is not guilty: liis crime is 
purged. But merely for the reproacli of it, it shall not be pitl 
upon him to answer a qnestum^ v:ihercon he will be forced to for^ 
swear or disgrace himself, persons haxT. been'excused from 
answerings whether they have been committed to hidewelly as 
pilferers or vagrants^ ^c, ; yet to be suspected is only a mis¬ 
fortune and shame, no crime. The like has l)cen observed in 
other cases of odious and infamous matters, A^hicli arc not 
crimes indictable.” 


% On the trial of Sir John Freind for high treason (3), a 
question arose as to the propriety of asking a witness, whether 
he'Was a Roman Catholic. 1 he Cx)urt determined, tliat the 
question could not be asked, as* the witness might by his 
answer subject Iiimself to several penalties. C. J. Treby, on 

I 

' (l) 4 St. Tr. 74S. S. C. 1 Salk, of Ch. Justice Treby was approved 
155. of by Lord Ellcnboroiigh m the 

See also Co. Litt. 158. b. case of R. v. Lewis, 1 £sp. N.F.C* 
(5) 4 St. Tr. 259 This opinion 225. 
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diat occasion^ sddy No man is bound to answef,aiijy ,q^f;^r 
tioas, that mU street him to penalties w* to ir^iimif,^ 
dioidd ask him, whether he were, a deer-stealer, or wlmjthjej^ 
he Were a vagabond, or any other thing tliat will subjectj,hjin 
to -ptoiishment either by statute or by common law, wheli|f|: 
he be guilty of a petty larceny, or tlie likc^ the law 
oblige him to juiswer any such questions.” . , ,f 

• ' I'r I 

3- In Ijayer’s case (1), on an iiidictiiicut for high tireaspit, 
the prisoner insisted duit a witness should be examined on 
the voire dire^ whether he had a promise of panlon, or some 
other reward, for swearing against lihn; the. ))oiiit was ar¬ 
gued by his counsel, and over-ruled by the Court, ITie 
Lord Ch. J. Pratt said, “ You see, the most you can make 
of it is, that it is an objection to his credit; and if it goes 
to his credit, must he not be swoi-n, and his cretlit left to 
the jury? He must be examined as a legal wiliu'ss. But 
if this man under expectation or jn'tfmise of a pardon^ comes 
here to swear that which is not true^ and you would ash him 
to theUy he is not obliged to a7isxver it. Nobody is to disc7’cdit 
himsel/l but alw'ays to be taken to be innocent, till it appear 
otherwise. If theyf who ask the question^ ipishiuate a7iy ihin^ 
like ihat^ (namely, that the witness can give' no evidence ex¬ 
cept what is false,) it ought not to have an answei' : but if lie 
lias a promise of pardon, if he gives true evidence, it is no 
objection to his being a witness, or to lus.credjit.” IVIjr. 

' Justice Fortescue Aland, referring to a case cite!d,|Wl^]:^^a 
similar point was made and over-ruled, said, reason 

the Court gave, (that it was improper to ask this qfu^6tibn 
on the voire diref) was, that if he had this promise,‘’^iich 
promise was made either to speak the truth, or to sp^ a 
falsehood; tf it we 7 'e to give just and true evidence^ ’ 5 ^^ 

' no hdrm in it; and if it was a promise of pardon far ^e^iug 
wdxat was not t7Tie, ike mlness was not hound, td 
qiiesfionJ^* '* * 

M Whether. qyiestions, of, such » descriptiop/. 

legally asked, is a very different point from that befer«,con- 

(l) 6 St.Tr. 25D. 
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didwed, Vhtethfer the witttcsss is compellable to ansM^. >lt may 
bejlilt to nlloiv^ 'a witness the privilege of not answering- in 
'c^iiain cases; but that the party, against whom the witness 
shall not l>e allowed to ask the question, and force 
Min to his privilege, is a pro}x)sition, which, if caMed into 
'^'HicHce, might often be attended witli dangerous consequences. 
There arc two 7 nsi jmm decisions, in which it seems to have 
been held, that a ejnestion, the object of wliich is to degnule 
'thfe witness's character, cannot be properly asked.* How- 


• R. V. Lewis, 4 Esp. N. P.C. 225. Macbridc v. Macbride, Ib. 242.— 
Tlie cuse of R. v. Lewis was a prosecution for an assault. The report states, 
that the prosecutor, who was a common informer^ and a man of a suspicious 
character y was asked, in the course of the cross-examination, whether he had 
not been in a house of correction; Lord Ellenborough, it is said, interposed^ 
and statedt that this question should not be asked. The Chief Justice, in sup« 
port of this opinion, referred to the rule laid down by Ch. Justice Treby, 
before mentioned, that a witness is not bound to answer any question, the 
object of which is to degrade or render him infamous; and added, that he 
thought the rule ougiil to be adhered to. Now, it seems probable, from 
the reasoning of Lord Ellenborough, and from the former part of the re¬ 
port, stating, that the witness was a common informer and of a suspicious 
character, (which shews, that questions, reflecting upon his character, had 
been already asked without objection, and had been also answered,) it seems 
highly probable from these circumstances, that the witness, on being ques¬ 
tioned as to the particular fact of his having been in a liousc of correction, 
cither appealed to the Court for protection, or shewed an unwillingness to 
answer; and if, after this, the question had been repeated, it might be thought 
necessary to interpose, and intimate, that the witness could not be compelled 
to answer, and that the question, therefore, ought not to be pressed; tin's 
shews the application of the rule, which Lord Ellenborough cited as having 
been laid down by Ch. Justice Treby, as to the privilege of the witness in 
not answering, which would have been cited prematurely, if the single point 
in discussion were, whether the question could in the first instance be 
l^lly asked. The observation, here made, will perhaps have more weight, 
when it is remembered, that Lord Ellenborough continuaily permitted such 
,4^estions to be asked without the slightest disapprobation, a fact well known 
to all who are acquainted with the practice of that great master of the law 
of evidence. — Macbridc v. Macbridc, was an action of assumpsit; a woman, 
having given evidence of the plaintiff’s demand, was asked on the cross-exa- 
minhtion, whether she did not live in a state of concubinage with ttie plain- 
tifl^ when Lord Alvanley interposed, and it reported to have tsud, he thought 
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eveiv there are many other cases, in wjiich questions of this de¬ 
scription have been allowed by the Court. (1) The opinion of 
Ch. Justice Treby, and the other Judges, before cited, upon the 
point, whether the witness is compellable to answer, imply, 
that there is no objection, in point of law, to the .asking tlie 
question; but that the objection arises in a later stage of the 
cross-examination, namely, when an attempt is made to com¬ 
pel him to answer. They are as strong authorities for the 
one position as for tlie other. The same observation may 
be made also with respect to the statute before referred to; 
which seems to imj)Iy, that there is no legal objection to 
a question whicli may subject the witness to forfeiture, al¬ 
though, if the question is asked, he may legal!}' refiise to 
aiiswer. In addition to this, it may be obser\'cd, the common 
practice of courts of justice, before the most approved 
Judges, will abundantly furnish Instances of such questions 
being asked, and not being disallowed as contrary to the 
rules of law: and it is diflicult to see, how a question 
can properly be deemed illegal, when, if the witness chooses 
lU) answer, his answer must undoubtedly be received as evi¬ 
dence. 

Thcni is another privilege, relating to certain kinds of iii- 
Ibrmation, in the knowledge of a witness, which courts of 
justice will not ficTinit him to disclose. This is not the privi¬ 
lege of the witness, but may be justly called a public privi- 

(l) In the cKseof tt, v. Edwards, In Watson’s case, for high treason, 
lT, K.'140. on an application to bail cjuestions of this description were 
a prisoner, the Court ullo^ved the Ireqnently asked. An instance oc- 
ivunsel to usk one of the hail, who- ciirred also in Lord CochriUie’s trial ; 
thcr he had stood in the pillory lor and in Hardy’s case, 24 Howell’s St. 
perjury; the question was objected Tr. 725. See also, 11 East, Oil. 
to, but the objection was overnded. 


Prl>iie?cd 

k 

comniimica- 

tionLi. 


questions as to general conduct might be asked, but not such as went imni&i 
diately to degrade the witness. On the trial of O’CoigIcy and O’Connor, a 
question was asked in cross-exaiuinatioti, which threw an imputation on tlic 
witness, and the counsel was not allowed to repeat tlie question or follow 
it up by another; but here the witness hud first appealed to the Court foe 
protection. (26 Howell’s St. Tr. 1355.) 
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lege, xind is obseirved by courts of justice on a principle of 
public policy, and from regard to public interests. On the 
trial of Hardy for high treason, a witness, who had heon 
employed by an officer of the executive government to collect 
information at a meeting of one of the corresponding societies, 
was not allowed to disclose the xiame of his employer, or the 
nature of the connection that had subsisted between himself and 
tlie officer. (1) 

Another witness, in the Course of the same trial, had 
made reports, from time to time, ol’ the proceedings of 
some corresponding societies, and liad made these reports 
by the advice of a third person, and under the iinprc-^:- 
sion, that the infonnation, contained in tlie reports, would 
be transmitted to another quarter for the purpose of dis¬ 
closure; this witness was asked, whether he had communi- 
CHted his reports to a magistrate of any description (2); Lord 
Ch. Justice Eyre corisideretl this a proper question; the wit¬ 
ness, on answering in the negative, was tlicn asked, to whom he 
had made tlie communication. 'Fhis question was objected to; 
I-^rd Cli. Justice Eyre, upon this, said, It is perfectly right, 
tliat all opportunities should be given, to discuss the truth of 
the evidence given against a prisoner; but there is a rule, 
which has universally obtained, on account of its iinpoi'tance to 
the public for the detection of crimes, tliat those persons, who 
are the channel l)y means of which that detection is made, 
should riot be unnecessarily disclosed; if it can be made 
ap^^r, that it is necessary to the investigation of the Initli of 
the case, fliat the name of the person should be disclosed, I 
should be Very unwilling to stop it, but it does not appear to 
me, tliat rt is within the ordinary course to do it, or that there 
is any rieccssity for it in this particular case.” 

The cross-examination of the same witness then pro¬ 
ceeded, and the witness admitted, that he had conimuiu-' 

(i)2'iUoweirsSt.Tr.755.oncross- treason; niul \n the prosecution of 
oxiunfnatton of Groves. ITic same Walker and others for a conspiracy, 
princiidc was acted upon in the pro- (2) Ib. p. 808; on cros.-exaiiMna- 
Kccution of Horne Tooke for higli tion of Lyuuni. 

L' 1 



<8ted w^t .he kiiew tp a friend,, advis^ 
municatp hi$ reports of the proceedings itp .aiKiSh^ peiTfiiOW, 
Wp w^S'tbeii asked, wliethei* Uiat frjepd. 
this he answered in the negative: then <wme 
wlio was the friend ? This was objected to(l): and th# 
tion was, that the person, by whose advice. 
was given to a person standing in the. situaiion.^p^ tq^QIpIgna 
trate, was to all intents and purposes tjie hitbrmer, and, jthfttj 
his’ntune thorforee, could not be di$<^sed. (2), The. Judge,^: 
difiored in opipim upon this pomt; the Lo?:d Chief Beropr 
Macdonald, and Mr. Justice Buller, were of opioicoi, thj^ the-, 
question was proper; but the majority of the Courf, consisting 
of tlie Lord Chief Justice Eyre, Mr. Baron Hothfun, and Mr.^ 
Justice Grose, were of the opposite opinion. Lord Chief 
Justice Eyre said, “ those questions, which tend ta the dis¬ 
covery of the channels, by whom.the disclosure was made to, 
tile officers of justice, ore not permitted to be asked; that such 
matters caimot be disclosed, upon the general principle-of thci 
convenience of public justice; that all persons in that situation, 
are protected irom discovery; that it is no more competent tO; 
ask, who the person was that advised the witness to make a 
disclosure, than it is to ask, to whom he made the disclosure in 
consequence of that advice, or than it is to ask any other 
question respecting the channel of information, or what was 
done under it.” Mr. Justice Grose considered the adviser of 
tile witness to be substantially in the situation of an informer, 
and that his name therefore ought not to be revealed. Mr. 
Baron Hotham also considered the person to be an informer; 

witness, he said, had mode the communication to his iriend, 
under an impression and full persuasion, that through him the 
intelligence might be conveyed to a ma^strate; and that there 
w as no distinction, he added, between making a disclosure to 
tlie magistrate liimself, or making it to ano^er person, who, 
was to communicate it to the ma^strote. The Judges, who, 
w'erc of opinion, that the question might properly be usked^, 
admitted the general rule, and differed only in the application 

of tiiat rule to the particular facts of the case. The Lord Chief 

■ 

(d)tb.p.8U. 


(i) ‘Ji Howclffi St. Tr. p. 811. 



was in any way a link in the 
cd&MH(mi^ti<^» iHi should certainly agi'ee, that th^ "rule applied 
to ihtm;. but this person'not being connected eithet* with the 
nill^tracy, or die executive government, the case did not 
him'to fall within the rule, Mr. Justice Buller 
adfilitted the rule with-respect to the informer to the utmosf 
diltymlv if the name of the informer,” he said, “ were 
(disclosed, no man wOuId make a discovery, and public 
jdSttfey would be defeated.” ^ He admitted also, that ’if a 
n^cOe'mari i£r made the channel 'of communication, he ought 
toflf^cedve the saihe protection, as the first person to whom it 
is^ ifhentiofled. But he differed in opinion only as to the 
situation of the friend, respecting which this question arose: 
in his view'd!'the evidence, he considered that tlie witness had 
communicated the information to another map, not for the 
purpose of prevailing upon him to make the ilisclosure to a 
magistrate, but merely to consult him for the purpose of 
making up his omi mind, whether he should himself make 
the discovery; he was therefore of opinion, that the witness 
ought to be allowed to answer the question. 


As it would not be proper to enquire, to wiiat " officer of 
government the information had beeii given^ so lieidier caii it 
be asked, whefter die communication liW *bfeen made by that 
offlc^ to the'government. (!) Upon the same principle, 
official communications, between the governor and law-officer 
of a colony, respecting the state of the colony, are privileged, 
and ought not to be disclosed.(2)—Apoint, whidi occurred in 
Lay€?r*s case, may also be properly mentioned in this place. (3) 
The Attbni^-Gencral, in that case, objected to the production 
df the tifiinbtds bf the prisonet^s examination, which had been 
taken ih'Witaiig before the pfivy tOuricil; he objected, on ac- 
courtt of the danger and public inconvenience, which might 
result from the disclosure Of other matters contained in tlie same 


( 1 ) R. V. Stone, cited by Lord El- (2) Wyatt v. Gore, I Holt, N. P. C. 
lenborough in R, ?• Watvon; 2 Star* 299. 
kie, 1J6, • . . ' (. 3 j Q gj, 
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writings; and tlie I-ord Chief Justice (Sir J. l^att) defcicfed, 
that tliey could not be produced without his consent; in don- 
soqiienee of whicli, parol evidence of the examination wa& 
admitted. 

A witness can depo se cnlytosuch facts as are w'ithin his Own 
recollection. Ihit, to assist his memory, lie may use a written 
entry in a book, or a momoi'anduin, or tlu^ copy of a memo¬ 
randum ; such entry or memorandum Imviim been made af tlic 
time when the fact occurred, or recently afterwards: and if, 
after looking at the memorandmn, he can positively swear to 
the truth of the fact there stated, such evidence will he suffi¬ 
cient, Ihit if he cannot, from recollection, speak to the fact 
any further, than as finding it sUited in a w^ritten entiy, his 
testimony will amount to nothing. (1) The entry, to which 
the witness has recourse for assisting his recollection, ought to 
fiavebcen made by the witness himself, or, if made by another, 
examined by him, wliile the fact was fresh in his memory. (2) 
It is always usual, and very reasonable, wlien a witness speaks 
from nieiTioranda, that the counsel should have an oppor¬ 
tunity of looking at them, when lie is cross-examining the 
witness. (3) 

In general, the opinion of a witness is not evidence: lii‘ 
must speak to facts. But on <|uestioiis of science or trade, 
or others of the same kind, j)ersons of skill may speak noJ, 
only iis to facts, but are allowed also to give their opinions wi 
evidence. The opinion of a medical man is evidence as to tin* 
state of a patient. The opinion of a person conversant w'ith 
the business of insurance, on the question, whether a proniium 
would have been increased by the comirninication of particular 
facts, has been thought admissible, as judgment in a matter Of' 
trade, (4) So, ship-builders have been admitted to state their 

(1) SancJwell v. Sandwcll, by Holt (. 3 ) By Lord Ch. Just. Eyrr, ir 

C. J. Cornberb. 445. Doc v. Per- Hai Vs case, 2 '! Howell’s St. Tr SC i. 
kins, .3 1. K. "52. Tanner v,Taylor, (^J) Barthon v. Loiiijbnian, 2 Star ■ 
lb. 754. 6 Bast, 284. 289. kic, 258. 

( 2 ) Burrough v, Martin, 2 Carnpb. 
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qpinion on the sea-worthiness of a ship, from examining a snr-' 
vey, which had been taken by others, and at which they were 
not present. (1) So, in an action of trespass for making an 
embankment, which was said to have gradually choaked up 
a harbour, an engineer was permitted to prove from his own 
experiments, what were the effects of natural causes upon 
that ixirticular harbour and on other harbours similarly situ¬ 
ated on the same cojist, and that the removal of the bank 
Would not, in his opinion, restore the harbour. (2) So, 
where the <|uestion is, whether a seal has been forged, seal- 
engravers may be called to shew a difference between a ge- 
iwiine impression and that supposed to be false. (3) Persons, 
much })ractised in examining hand-writing, and in detecting 
forgeries, may give their opinion, whether a particular speci- 
iiieii of writing is in a natural or imitated character. (4) Ami 
tlie opinion of an artist in painting is evidence as to the ge¬ 
nuineness of a picture. 

There are several Avays of impeaching the credit of a Creditof wit- 

. nesses iin- 

AV'itness. peached. 

1, The piirty, against whom a witness is called, ina\ dis¬ 
prove the fiicts stated by him, or may examine other wit¬ 
nesses as to his general character: but they will not be allowed 
to speak of particuUn* parts of his conduct; for, tliougb 
every man is supposed to be capable of supporting the one, 
it is not likely that he should be prepared to answer tlu^ 
otlier without notice (5);” ami even if he sliould happen to be 
prepored to defend himself, such evidence might generally 
afford a very slight and imperfect test of his credibility. The 
regular mode is, to enquire, whether tliey have the means of 
knowing the former witness’s general cliaracter, and whethe^r 

(1) Tliornton v. Koytil Exch. (3) By Ld. Mansfield, in Folkcs 
Ass. Company, Peake, P. C. 25. v. Chad, ib. 

(diaiimnd v. Ani^ertitcin, do. 4.3. ( 4 ) Revet v. Braham, 4 T, R. 497. 

Beckwith v. 8ydcl)othain, 1 Campb. (5) Bull. N. P. 396. RookwoodS 
117. case, 4 St. Tr, 693. Layer’s case, 

( 2 ) Folkcs V. (^.had, 1783, MS. 6 St. Tr. 399. 316. De La 

S. C. cited by Biiller J. in Goodtitlc case, 81 flowcllVCoH. St. Tr. 811. 
r. Brahuiu, 4 T. R. 498. 
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from- sueli'kno^kdge thfey woiild b^flieTe him on hik oath. \T) 
In answer'ti siieh eviden<?e‘against character, the oth^ 
may crdasf-fejttaiine the witnesses as to their means of 
ledg^-the ^'ounds of their opinion; or may attack their 
^nCral'^haracter, and by fresh evidence support the charaCtm* 
of his own witness. 




If a witness, on being questioned, whether he has nb^i)e^h 
guilty of a felony or of some infiunous offimee, 
charge, the party, against whom the witness has been called^ 
will not be allowed to prove the truth of the charge {2 ): such 
evidence is not admissible, either for tlie purpO^ of tontra- 
dicting, or of discrediting him. This principle has ' bfem 
established by many cases of great authority. In the case'of 
Rookwood, %vho was tried for high treason (3), the point was 
considered as too clear for argument:—“ Lookyc,” said Lord 
Ch. Justice Holt, “you may bring witnesses to give an account 
of the general tenor of the witness’s conversation; but you do 
not think, that w'e will try at this time, whether he be guilty of 
robbery.” And on the trial of Layer for high treason (4), 
Lord North and Grey being called, on behalf of the prisoner, 
to give a report of the character, wliich one of the witnesses 
for the prosecution had given of himself much to his disadvan¬ 
tage, the Lord Chief Justice Pratt said to the prisoner’s counsel, 
“ You know what the rule of practice and evidence is, when 
objections are made to the credit and reputation of the wit¬ 
ness; you cannot charge him with particular offences: for if 
that were to be allowed, it would be impossible for a man to 
defend himself. You are not to examine to particular facts, 
to charge the reputation of any witness; but you are to ask in 
general, wbat is his diaracter and reputation.” And in sum¬ 
ming up the case to the jury, the Chief Justice said, “ The 
• 

(1) Rookwood’B case 4 St. Tr. also Spenedey, q. U v. De Willot, 
€93, MawsonT.Hart8iDk,4£sp.N. cited supra. 

P-C.102. ( 3 ) 4 St. Tr. 695. Fol. Ed. 15 

' ■ (e) Rookwood’s case, and Lay- Howell, St. Tr. 211 . 
j^s^,dted(5JfpPec.page. R.v. ( 4 ) s St Tr. aas. 516» Fok Ed. 

Howell, St I>. 2«. 38^ , 

1 HWk N. P. C. 541. S«e 



m 



noj: be ^ven,^ 

is, that if it ,^eri^,|)^ 
Wtt^jiit be^ impossible for that.witnes?, haying xp^nf^ 
tjij(;grOfv^liat.i»f^ ]^e sworn against him, to come pfeparedto 
^answ^ to it; and thus tlie characters pf y^itnesses 
might be vilifiec^ without having any oppprtunity of bring 
vindicated.” The point was much discussed in the late trial 


Wilson 4 for high tjreasoiij and die principle above laid 
^|pwn^.^hich ha4before, was again recog- 
ancj, fuhy 

, • t • 11^'* 


The credit of a witness may be impeached, by proof 
.^lat he has made statements out of court, on the same subject, 
pcHitrary to wjiat he swears at the trial. (1) A letter, therefore, 
written by him, or a deposition signed by him, may be used as 
evidence to contradict his testimony; but a conviction before a 
magistrate, purporting to set out the deposition of a witness, is 
not evidence for this purpose. (2) 


In answer to such contradictory evidence, and for the pur¬ 
pose of corroborating the testimony of die witness, Ch. B. 
Gilbert was of opinion, that the party, who called the witness, 
might shew, that he affirmed the same diing before on other oc¬ 
casions, and that he is still consistent with liimself. (3) This 
liowever has been doubted, and with good reason. Mr. 
Justice Buller Lays it down, that such evidence is clearly 
not admissible in chief, and it seems doubtful, he adds, whether 
it is so in reply. (4-) And Lord Ch. Justice Eyre is repre¬ 
sented os having rejected such evidence, even when offered on 
"ijehalf of a defendant in a prosecution for perjury.* It may 

■ G) V. Morgan, 2 Esp. v. Retnril, 1 Mod. 222., and Sir 

291. Christian v-Coombe, Freind’s 't St. Tt. 61a., 

2 Esp. N.‘ P. C. 489. this confinnatory evidence was oiler- 

.( 2 ).R. V. Howe, c Esp. N. P. C. cd *« cAi^; which would not now be 
1234. 1 Gwnpb. 461. ft. C. allow^. 

(3) Oilb- Ev- 135. See Lutterel (4) ‘Bull. N. Pi ^4. 

‘ 3 I' ! • • 

, ; r ■ ' ■' ^IJ. . 7 i , - - 

iJFftc^rid by Lbrd^Redesdalc, in the Bcrkriey«peera^ 
isn. fhd decBSfdin bf the discussion,*^€5 took 
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be observed on tliis kind of evidence, in geiJWrfd, that a repre¬ 
sentation without oath can scai’cely be consklered as any eoniim- 
ation of a statement upon oatli. It is the oatli, that confirms; 
and the bare assertion, that requires confirmation* Tlie pro¬ 
bability is, that in almost every case the witness, who swears 
to certain facts at the trial, has been heard to assert tlie 
same facts before the trial, and it is not so much in support 
of' his character that he has given the same account, as it would 
be to his discredit that he should ever have made one different, 
'f he imputation on his veracity results fi*ojn the fact of his 
havbig contradicted hiinselt^ and this is not in tlie least con¬ 
troverted or explained by the evidence in question. If a wit¬ 
ness has made a statement a hundred times in one way, and a 
liiindred times in another way directly contrary, the only in¬ 
ference must be, that he is utterly destitute of all title to credit. 
In one point of view, a former statement by the witness appears 
to be admissible in confirmation of his evidence; and that is, 
where the counsel on tlie other side impute a design to misre¬ 
present from some motive, of interest or relationship, &c.; 


One of the peers enquired of a witness, wlio had been cross-examined anti 
re-examined, as to statements made by Lady Berkeley, on a former occa¬ 
sion, respecting her supposed marriage. The Solicitor-Oeneral suggested to 
the Commitee, whether this was the regular course of proceeding, and 
stated what he conceived to be the general rule upon the subject. The ad- 
luissibiHty of the former statements was then much discussed. After the 
arguments of counsel on both sides, Lord Redesdale sai<l, lie iuid always 
understood, that for the purpose of iinpngning the testimony of a witness, 
his declarations at another time might be enquired into, but not for tlic pur¬ 
pose of confirming his evidence. And the Lord Chancellor expressed his 
decided opinion, that this was the true rule to be observed by the counsel in 
the cause; but considering the House as in some degree standing both ill 
the situation of the counsel for the claimant, and of the counsel against 
the claimant, he was of opinion, that the question might be properly asked.,- 
by the House, though it could not be asked by the counsel on one side; 
l)ut with respect to the answer to the question, it might lie the subject of 
future (Consideration, whether it ought to stand ujion the minutes as evidence. 
The question, respecting the former representations of Lady Berkeley, wait'’ 
therefore re|>catcd by one of the Lords, and me answer entered among the 
tilinutes, subject to future revision. MS. 

19 
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tliere, indeed, in ql^er to repel such an imputation, it might 
be proper to shew, that the witness made a siimlar statcnKAit 
at a tiiue when the sup{X)sed motive did not exist, or when 
inbtivcs of interest would have prompted him to make a different 
statement of the facts. 

If an attesting witness to a will or deed impeach its validity 
on the ground of fraud, ami accuse other subscribing wit¬ 
nesses, who are dead, of- being accomplices in the fraud, tlm 
party claiming under tlie instrument may give evidence of 
tlieir general good cliaracter. For, if living, they might be 
produced as witnesses, and their cliaracter would then appear 
in cross-examination; and afior tlioir deatli an opportunity 
ought to be given, to shew wliat credit is to be atUiched to their 
attestation. (1) But in a case, where a witness for the plaintiff* 
asserts one thuig, and a witness for the defendant asserts 
another, and direct fraud is not imputed to either, evidence to 
gcHoral character is not admissible. (2) 

A parly will not be permitted io produce general evidence, 
to discredit his own witness. “ This,” says Mr. J. Bnller, 

would enable liiin to destroy the witness, if he spoke against 
him, and to make him a good witness if he spoke for him, 
with the means in his hand of destroying his credit if he spoke 
against him.” (3) Tlio meaning of this rule is, that a paity 
cannot prove liis own witness to be of such a general bad 
character, fis would make him unworthy of credit. If he 
knew the infamy of liis cliaracter, he Was practising a fraud 
njK)n the court in producing him as a witness. But if a wit¬ 
ness unexpectedly givcevidence against the party that calletl him, 
another witness may be called to prove those facts otherwise; 

for such facts are evidence in the cause, and the other wit¬ 
ness is not called directly to discredit the first, but the impeach¬ 
ment of liis credit is incidental only, and consequential.” (4) 

(l) Doc deni. Walker v. Stephen- ( 2 ) Bp. of Diirliam v. Beaumont, 
son, 5 N. P. C. 28*1., 4 Esp. N. 1 Cainpb. 207. 

P. C. 50.;, cited and approved in (.'5) Bull. N-P. 297- 
I Campb. CIQ. (4) Ball. N. P. 297. 
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< 

Thus, where die question was, whether the defendant’s ser^ 
vant, wlio had been employed to sell a horse, had warranted 
him sound, he swore on being called by the plaintiff, that he 
, had not given any warranty; and Lord Ellenborough allowed 
the plaintiff to call another witness to prove, that at the time 
of the sale he had expressly warranted its soundness. There 
can be no rule of law, said Lord Ellenborough, by which the ^ 
truth on such an occasion is to be shut out, and justice pen* 
vferted. (1) 

(1) Alexander v. Gibson ,2 Campb. v. Allan, 2 Starkie, N. P. C. 334., U 
55b’. Bui!. N. P. 297. Richardson another example. 


CHAP. IX. 

Of Bills (f ExcejUions, and Demuners fo Evidence. 

competency of witnesses and the admissibility of 

Evidence are to be decided by the Judge who tries tlie 
cause, and from his judgment there is an appeal by a bill of 
exceptions, ^ 

At common law, a writ of error could not be brought for 
any error in law, which did not appear on the record; and 
therefore, where the plaintiff or defendant alleged any thing 
ore tenus, which was over-ruled by tlie Judge, the party 
aggrieved had no redress. (1)| To remedy this defect, it was^ 
enacted by stat. 13 Ed, 1. s. 31., “if one impleaded- before 
any of the justices allege an exception, praying tliat tlie 
justices will allows it, that, if they will not, and if he write the 
exception and require the justices to put their seals to it, the 
justices shall do so, and if one will not, another shall;” 

This statute extends to the plaintiff as well as the de¬ 
fendant (2), and to a trial at bar as,well as at nisi prius. (S) 

(1) 2 Inst. 426. 155.' Adm. per Cur. in Duohess of 

(2) 2 Inst. ^27. Grafton v. Holt, Skin. 354. R, v- 

(3) Thurston v, Slatford, 3 Salk. Smith, 2 Show. 287 ., contra. 
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But it hu$ been doi^tedl, whetlier it extends to criminal cases. 

♦ 

Lord Coke^jn his exposition of the statute, states, that it ex¬ 
tends to all actions, real, personal, and mixed; but of crimi¬ 
nal cases he makes no mention. In the case of Sir H. 
Vane )» ^ho was tried for high treason, the Court refused to 
sign a bill of . exceptions, because,” they said, ^^ crinunal 
cases were not within the statute, but only actions between 
pwty ai)d party.” From this authority Mr. Seijt. Hawkins 
infers only, that a bill of exceptions is not allowable on an 
indictment for treason or felony. (2) “ Whether a bill lies 
not in any criminal case,” said Lord Hardwicke, “ is a point 
not settled.” (3) It was allowed in the case of the King 
against Lord Paget and others, on an indictment for a tres¬ 
pass (4), and also on an information in the nature of a quo 
warranto. (5) But Lord Hardwicke, in tlie case before re¬ 
ferred to» after saying ** that he had known a bill of exceptions 
allowed in informations in the Court of Exchequer, which are 
civil suits for the king's debt^” .added, it has never been 
tennined to lie in mere criminal proceedings in other 
courts.” (6) A bill of exceptions cannot be allowed by the 
justices of die peace at the quarter sessions on*the hearing of 
an appeal against an order of removal. (7) It can be used 
only on.i writ of error, and therefore where a writ of error 
will not lie, there cannot be a bill of exceptions. (8) 

A demurrer to evidence is a proceeding, by wliich the 
judges, whose province it is to determine questiUns of law, ate 
called upon to declare what the law is upon the facts in evi¬ 
dence. And it is analogous to the demurrer Upon facts alleged 
in pleading. (9) 

When the admissibility of die evidence has been establislfed, 

( 1 ) 1 Lev. 68.; Kel. 15. S. C.; (6) Rcp.temp. Hard, 251. R, V. 

1 Sid. 85, S. C. Stratton and oth^rs^ Howell's Goll. 

(2) PhCr.b. 2. c. 46.S. 210. St. Tr. 21 vol. 1187. 

(s) jR, V. Inhabitants of Preston, ( 7 ) See ( 3 ). 

Rep. temp. Hard. 251. (8) Ball. N. P. 316. 

(4) 1 Leoii. 5. (d) See the jadgment of Byre 

(5) R. V. Higgins and others, €• J. in Gibson and Johnson r< 

I Ventr, S66. Hunter, 2 H. Bl. 205. 206 
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the questloiijrhow fdr it conduces to the pi'oof of the facts, 
which are to be ascertained, is not for the judge to decide, but 
for the jury excliisiively. Ami when the jury have ascertained 
the fact, if rc question arises, wiicthcr the fact thus ascertained 
maintains the issue joinctl between the parties, or, in other 
words, Avhether the law arising upon the fact is in favour of 
one or other of the parties, that question is for the judge to 
decide, (1) Ordinarily, he declares to the jui^' what the law 
IS upon the fact which they find, and then they coinjwund 
their verdict of the law' and tact. But if the party wishes to 
w’ithdraw from the jury the application of the law to the fact, 
and all consideratioii of w^hat the law is. upon the fact, he then 
demurs in law upon the evidence. (2) 

It is reasonable that either party should have such a power 
of referring to the Court to decide what the inference of law is 
upon the facts; as the jury may refuse to find a special verdict, 
in which case the facts would not appear on the record. On 
the otlier hand, as it is tlie peculiar province of the jury, to 
^scerUiin the truth of facts and tlie credibility of witnesses, the 
jMirty ought not to be allow'ed, by a demurrer to evidence, or 
any other means, to refer the trial of such questions to an¬ 
other tribunal. A demurrer must therefore admit tlie truth 
of all facts, which the jury might find in favour of the other 
'paitj-^upon the evidence laid l)efbre them, whatever the na¬ 
ture of tliat evidence may be, whether oi* record, or in 
writing (3), or by parol. (4*) Accortling to Alleyn's report of 
the case of Wright v. Pindar, it %vas resolved, “ that he tliat 
demurs upon the evidence ought to confess the whole matter 
of fact to be true, and not refer that to the judgment of the 
Court; and if the matter of fact is uncertainly alleged, or 
it is doubtful whether it be true or no, because offered to 
be proved only by presumptioift or probabilities, and the other 
party demurs thereupon, he that alleges this matter cannot 
join in demurrer with him, but ought to pray the judgment 
of the Court, that he may not be admitted to his de- 


fi) 2 H. BL 305. 
(t) Ib. 


(3) Baker’s ca&c, 5 Co. Rep. 104. 

(4) Wright T. Pindar, Alleyn, i a. 
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murrer, unless he will confess the matter of«tJie fact to be 
true.” And now it is ah established rule, that in a demurrer 
to circumstantial evidence,, the party offering the evidence 
is not obliged to join in demurrer, unless the party de¬ 
murring will distinctly admit upon the record every &ct and 
every conclusion, which the proposed evidence conduces to 
prove, (1) 

ft 

If in an information, or any other suit, evidence be given 
for the king, and the defendant offers to demur upon it, 
the king’s counsel cannot be compelled to join in demurrer, 
but in such case the Court ought to direct the jury to find 
the special matter; and upon that they shall adjudge the 
law. (2) 

When all matters of fact are admitted, the case is ripe 
for judgment in matter of law upon the evidence, and may 
then be properly withdrawn from the jury; and being entered 
on record, it will remain for the decision of the judges. (3) 

The whole proceeding upon a demurrer to evidence is 
under the control and direction of the Judge at nisi prius, 
or of the Court on a trial at bur. The Court, said Mr. J. 
Doddridge in the case of Worsley v. Filisker (4«), may deny 
and hinder a party from demurring, by over-ruling the matter 
in demurrer, if it seem to them to be clear in law. And in 
that case the Court did over-rule the demurrer, and left the 
Oise to the jury. 

(t) GibsonanclJohnsonV.Hunter, (3) a H,Bl. 208. 

2 H. Bl. 187. (4) 2 Roll. Rep. 119. Bull, N. P, 

.(.9).5CQ.RPpl04. 3M. 
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PART ITIE SECOND. 


SOS 


ON WHITTEN EVIDENCE. 


the prccedmg chapters iiaviiig treated of the competency 
of witnesses and of parol or unwritten evidence, it 
now proposed to enquire into the several kinds of written 
evidence. 


Writings are either public or private. Some public 
writings are of record; others, not of record. And public 
writings, not of record, may be distinguished into such a& 
are of a judicial character, iuul such tis arc of a public na¬ 
ture, but not judicial. In tliis order it is proposed to treat 
of tlic several kinds of written evidence; and to consider, 
first, ill what cases they are admissible; and, secondly, if 
admitted, how they ought to be prc»ved. 


CHAP. I. 


O/' Acts of ParUamcni, 


Accords. 


J^ECORDS are the memorials of the proceedings of the 
legislature, and ol tlie King’s courts of justice, preserved 
in rolls of parchment; and they are considered of sucli au¬ 
thority, that no evidence is allowed to contradict them. (I) 
Thus, if a verdict, finding several issues, were to be produced 
in evidence, the opposite party would not be allowed to shew 
that no evidence was offered on one of the issues, and that the 

^ding of the juiy was indorsed on the postea by mistake. (2) 

• _ 

An officer, who has the'care and custody of records, may be 


(I) Co. Lit. 117. b. 260. a. Lamb, l Barn. Aid. 156. R. v. Hopper^ 
Just.B. I. c. 13. p. 71. Gilb. Ev. 5. 3 Price, 495. 

Bull. N. P. 221 . Glynn v. Thorpe, (2)'Reed v. Jackson, 1 East, 555. 
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examined as to their condition, hut he cannot be examined as 
to their matter or contents. {1) 

A record, then, is conclusive proofs tliat the decision or 
judgment of the Court was, as is tlicre sliJtcd: and evidence 
to contradict it will not be admitted. But it will not be con¬ 
clusive as to the truth of allegations, whicli were not material 
nbr traversable. (2) Thus, for exuni[)Ie, a j>arty will not be 
estoppetl fro;n averring in an action of debt on a bond, that 
the bond was mailc at A, though in a former action upon 
the same bond, ho averred it to have been made at B.(3) 

8o, in the case of a conviction for felon/, &c., where the jury 
hfltve given a general verdict, the record will not be conclusive, 
that the oflence was committed on the dav mentioned in the 
indictment, for the time is not of the substance of the charge; 
and, therefore, a party interested to dispute the forfeiture^ 

(which, in tlie case of real property, relates to the time of the 
offence,) may fidsify the record, and shew that tlie offence was 
committed on another day. (I-) But if the jury find specially 
the precise day, all parties are concluded. (5) 

The first sort of records to be considered are acts of par- Acts of par¬ 
liament ; anil these, says Ch. B. Gilbert, are the highest and 
most absolute proof. Acts of parliament relate either to the 
kingdom at large, when they arc called general acts; or only 
to particular classes of men, or to certain individuals, in 
which case they are called private acts- Laws which concern 
the king, or all lords of manors, or all officers in general, or 
all spiritual persons, or all traders, &c. are public laws. But 
such as relate to the nobility only, or to spiritual lords, or to 
particular trades, are private acts. (6) This distinction ber 
tween public and private acts is not applied, in collections of 
the English statutes at large, to any statutes previous to those 
of Richard the Third. From tliat period the distinction 

(J) Leighton v. Leighton, 1 Str. (4) Ives’s case, 5 Inst. 330. Gilb. 

3Jlp, , Ev. 230. 

( 2 ) Co. Lit 332, b. (5) Gilb.)Ev.j WO. , 

Big. tit. Estoppel,. £• 6. (6) >(Jilb. Ev. 
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commences in the sevefal tables prefixed to the respective 
collections. (1) 

The general rule is, that public acts of parliament are to 
be taken notice of judicially by courts of law, without being 
formally set forth; but. particular or private acts are not re^ 
garded by the judges, unless formally shewn and pleaded. (2) 
In some cases, however, the necessity of pleading a private 
act has been dispensed with; as, where tliere is a special 
clause, enabling the defendant, in answer to any action for 
matters doneUnder the act, to plead tlie general issue; or, 
where tlie private act has been recognised by some public act 
of the legislature. Thus, the statute 23 H. 6. c. 9., relative 
to sheriffs’ bonds, (even supposing it in its original consti¬ 
tution to be a private act, as relating only to officers of a 
certain description, which however according to the best 
authorities it is not,) must now be token notice of judicially, 
because the statute 4 & ,5 Ann. c. Ifi. s. 20. enables the sheriff 
to assign the bond, and thus makes it a general law. (S) 


The preamble of an act of parliament, reciting that certain 
outrages had been committed in particular parts of the king¬ 
dom, has been adjudged by the Coiirt of King’s Bench in a 
late case to be admissible in evidence, for the purpose* of 
proving an introductory averment in an information for a libel, 
that outrages of that description had existed, (4) Public acts 
of parliament, it was said, are bineling upon every subject; 
the Judges are hound to take judicial notice of their contents; 
eveiy subject is, in judgment of law, privy to the making of 
them, and supposed to know them; the passing of an act of 
parliament is a public proceeding in all its stages, and when 
the act is passed, it is, in the contemplation of law, the act of 
the whole body of the kingdom. I'he Court of King’s Bencli, 
for these reasons, were of opinion that the preamble in question 
had been properly admitted in evidence. 


(1) See pr«face to new edit, of 
Statutes at Large. 

(a) Bull. N P. S 2 J. 


(?) Saxby V, Kirkus. Bull. N: P. 
224. Samiid v. Evans, fi T R’./575. 

(4) R. V. Sutton, 4Miiu)e 
# 52 . 
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la wapy cases a defendant will be precluded, by tlie nature; Public act, 
of the pleadings, from taking advantage of a public act of pleaded! ^ 
parliament. Thus, in an action of debt upon a bond, the 
defendant, cannot, under the plea of non cst factum^ avail 
himself of the statute 13 Eliz. c. 8. s. 4. (1), which makes usu-> 
rious contracts utterly void. But if he pleads tluit the bond 
was void on account of usury, he may insist upon the statute, 
though lie has not formally recited it. (2) In an action of 
assumpsit, indeed, where the defendant may give in evidence 
ajiy thing that discharges the debt or proves nothing due, he 
luay shew under the general issue, that the contract was usu* 
rious ( 3 ), or founded on an Illegal consideration which makes 
the contract void. (4) 

If an action or information be brought upon a penal statute,, 
and there is another statute which exempts or tlischarges the 
defendant from the penalty, this latter act, as some books 
lay down the rule, camiol be given in evidence under the ge¬ 
neral issue, but ouglu to be pleaded; for the general issue is 
but a denial of the ])laintiff’s declaration, and the plaintiff^ it 
is said, has proved him guilty, when lie has proved him within 
the law upon which he founds his declaration. (5; it ir», in¬ 
deed, enacted by statute 21 Jac. 1. c. 4. s. 4., tliat, in actions 
on penal statuU*s, it shall be lawful for the defendant to plead 
npt guilty, or that he owes notliing, and to give in evidence 
^uch special matter, which, if pleaded, would have discharged 
the defendant at hnv; but this statute has been gcnei*ally con¬ 
sidered to attach only on antecedent penal laws, and not to 
extend to those subsequently onactc*d, (6) Ho\vever, witli 
j^eiipect to these also, it should seem, according to the modern 
jiractice, the defendant may plead nil debet, and give in evi- 
.dcncc the statute; which w^ould show, that he docs not owe 

( 1 ) See also IS Ann. St. £. c. 16 (.'J) 2 Roll Ab.683 pi. 13. Bulf 

(2) Com. Dig. tit. Pleader, fi W. N. P. 225. 

23 . (G) Gniil’s ease, 1 S^k. 37^!, 

( 3 ) Ld. Bernard v. Saul, 1 Str Hicks’s case, ib. by Lord MauNfield 

>498- Bull. N. P. 152. S. C. in 4 Pun. iiul]. N. P, 196. 

., .( 4 )Adm. per Cur. in Husscy.v. French ij. t. v. Coxon, 2 8lr. 

^,Jgcob,. l Jxl. Raym, 89. S. fl. more tully staled in* 2 Se!w. 

N. P. # 62 . n (n^O 

\ 4 
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the penalty. Thus, on a prosecution for exercismg a trade 
contrary to tlie provisions of a statute, the defendant may 
show, under the general issue, that he is exempted from pe¬ 
nalties by a subsequent statute (1); and on the trial > of \as^ > 
indictment against a parish for not repairing a higliway, the 
defendants may on the general issue give in evidence an act 
of parliament, which exempts them from tlie repair,, aipe 
trtmsfers it to commissioners. (2) And if tlie same act, which , 
imposes the penalty, contains also the proviso of exen^tiouy ) 
it is quite clear that this proviso may lie shewn under the , 
general issue. (3) 

(1) R. V. Pemberton, i Blac. Rep. (.'5) Sutton v.Bishop, 4Burr.2SS4» 

230. tSbly V. Cunring, 4 Burr. 8469. BulL 

(2) R. V. Inhabitants of St. George, N. P. 22,5. 

3 Campb. 222. 


CHAP. 11. 

Of Verdicts and Judgments of Courts of Records 

JN treating of judicial proceeclii^, and inquiring in whal 
cases they are admissible in evidence; it is proposed to 
tidefi first, the Verdicts and judgments of coui^ of record $ ‘ 
secondly, the judgments of courts of exclusive jurisdiction ? 
and, thirdly, certain other proceedings of an inferior ktnd« 

lit 

* . I' 

The admissibility of veniicts and judgments of courts of re^- 
cord is the subject of the present chapter, in which will bet' 
considered, first, their admissibility, with reference to thd ' 
parties in the suit; secondly, their admissiWlity, with refer- ' 
encB to the subject-matter of the suit; thirdly, the admissi*^ ■ 
bility, in civil cases, of verdicts, wjiich have been gi^n i» 
criminal prosecutions. 
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Sect. I. 

* , > i 

Of VetditH and Judgments^ with rferavce to the parties tn ike 

Suit. 

TttE general principles, which govern this subject, are 
cltiariy laid down in the celebrated judgment delivered by the 
Oiief Justicie De Grey, on a question referred to the judges 
in tile prosecution of the Duchess of Kingston. (1) 

“ It is true as a general principle,” said the Chief Justice General rule. 
De Grey, in delivering tlie opinion of tlie judges, “ that a 
transaction between two parties in judicial proceedings ought 
not to be binding upon a tliird; for it would be unjust to bind 
any person, who could not be admitted to make a defence, or 
to examine witnesses, or to appeal from a judgment which he 
might think erroneous. Hence the depositions of witnesses 
in another cause in proof of a fact, the verdict of a jury find¬ 
ing a fact, and the judgment of the court on facts found, 
althougli evidence against the parties and all claiming under 
tliem, are not in general to be usetl to the prejudice of 
straUgcra* (^) To this general rule there are some exceptions^ 
founded upon particular reasons, which will be stated in the 
cous^ of the present chapter* 

** From the vexiiety of cases,’’ continued Ch. J. De Grey$ 
relative to judgments being given in evidence in civil suits, 
these two deductions seem to follow, as generally true: first, 
that the judgment of a court of concurrent jurisdiction, 
directly U})on tlie point, is, as a plea, a bar, or, as evidence, 
conclusive between the same parties, upon the same matter 
directly in question in another court; secondly, that tlie judg* 
ment of a court of exclusive jurisdiction, directly upmi tlie 
point, is in like manner conclusive upon the same matter 

(i) 11 St. Tr. J61 Howcirs Duchessol KingslonS ca^, 11 State 
Si. Tr 5.78. S.C. Tr, 1161 

Judgment ofDc Grey G J in 
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coniijig incidentally in question in another court, between the' 
same parties, for a different purpose. But neither the judgpient 
of a concurrent or exclusive jurisdiction is evidence of any 
matter, which cainc collaterally in question, though within their 
jurisdiction, nor of any matter incidentally cognizable, nor of 
any matter to be inferred by argument from the judgment.” 

mrarbetweeu* then, a judgment directly upon the point, is, as a plea, 

winie parties, ^ bar between the same parties. A party may be estopped by 
when pleaded. ^ verdict on record: as, in an action of trespass, if the defend¬ 
ant prescribes for common, and the plaintiff traverses the pre¬ 
scription, the defendant may say, that in a former action by 
tlie plaintiff against the defendant, the same prescription was 
found against the plaintiff. (1) 

A recovery in any suit, upon issue joined on matter of title, 
is conclusive upon the subject-matter of such titl<, if pleaded 
by way of estoppel; but, unless so pleaded, it will not be con¬ 
clusive. (2) In Trevivaii v. Lawrence (3), it was held, that if a 
party will not rely on the estoppel, wlicn he may, but takes 
issue on the fact, the jury shall not be lK)und by the estoppel, 
for they ai'e to find the truth of the fact. And hi the late 
case of \'ooght v. Winch (4), an action on the case for 
widening a water-channel to tlie damage of the plaintiff’s mill, 
the Court of King’s Bench held, that a verdict obtained by 
tlie defendant in a former action, brought by tlic plaintiff for 
the same cause, was not conclusive as evidence under the 
general issue, though it would have had that effect, if it had 
been pleaded in bar by way of estoppel. When a judgment 
is pleaded as an estoppel, the plaintiff will not be allowed to 
discuss the case with the tlcfendant, and for the second time to 
disturb and vex him by the agitation of the siunc question: but 

(1) C?otn.D^. tit Estoppel, (A. 1 .) subject, see the judgment in the case 
p. 7.7. citing 1 Show. 28. The case of Outram v. Morewood, 3 East, 

IS Incledon and another v. Burgess. 3^4, 355. 

The doubt there was, whether this ( 2 ) 3 East, 354, oG5, 

vm a good estoppel as against a co- ( 3 ) Salk. 276. cited bv Ijolroyd j; 

plaintiff, a stranger to the former 2 Barn. Aid, ^ 72 . 

action; and the Court gave judg- ( 4 ) 2 Barn. Aid, 662.. 

rcent on another point. On this 
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if the defendant plead not guilty in the second action, he has 
thereby elected to submit his case to the jury, who. are to 
give their verdict upon the whole evidence submitted to them. (1) 

The juiy, upon the general issue, are to try, not whether the 
plaintiff Is estopped from trying the question, but whether the 
defendai?t be guilty of the wrongful act imputetl to him. (2) 

In the case of Moses v. Macferhm (3), the Court of 
King's Bench held, that the plaintiff might recover back 
money, which he had paid under a judgment obtained against 
him by the defendant in an action in a court of conscience, 
which action the defendant bi'Ought against him as indorser of 
a bill of exchange, in breach of a written agreement. They 
admitted it, however, to be a clear principle, that the merits 
of a judgment can never be overrnIe<I by an original suit 
either at law or in equity ; and that the judgment is conclu¬ 
sive, as to the subject-matter, until it is set aside or reversed, 

ITie ground of the decision in that case was, that the breach 
of the agreement was no defence to tlie action in the court of 
conscience, being a collateral matter not within their cogniz¬ 
ance. But this has been since questioned (4?); and it has 
been thought, that the breach of the agreement went to the 
essence of the debt demanded, and was necessarily as much a 
defence in that court, as it would have been in the Court of 
King's Bench. The case of Moses v. Maclbrlan, therefore, 
does not in any manner infringe, but rather confirms the 
general rule, that the merits of a question, which has been 
directly determined by a court of competent jurisdiction, 
cannot be tried over again, between the same parties, in any 
sh 2 q)e whatsoever. 

The authority of a former adjudication of the right pre- Who, the 
vails between the same parties, that is, between the same same partio*. 

persons suiug or sued in the same quality or character. A 

( 1 ) By Ch. Justice Abbott, 2 Barn. ( 4 ) By Eyre C. J. in Philips v. 

Al^: 608. ' Hunter, 2 H. Bl. 414. AndseeMar- 

( 2 ) By Baylcy J. ib S69. riott v. Hampton, 7 T. R. 269^ Brown 

(at) 8 Burr. 1006 . loo9i v. M'KInnally, 1 Esp. N. P.C. 279. 
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woman is not estopped after coverture, by an admissioli upoit 
record by her husband and herself duriug-coverture. (1) Ah 
heir, claiming as heir of his father, shall not be estopped by 
an estoppel upon him as heir to liis mother. (2) A parly 
suing as executor, in an action of debt upon a bond, will hot 
be estopped by having been barred in an action upon the same 
bond, when he sued as administrator; but he may shew thjit 
the letters of a^lministration have been since repealed. (3) For' 
the same reason, an acquittal of a person as accessory cannot 
be pleaded by him in bar, on a charge against him as princi¬ 
pal; for tlie quality and nature of the offences are quite 
different. (4) 

A verdict against two defendants will be evidence in an 
action, upon the same subject-matlei', against one of the' 
d'efendtmts alone, if lie alone was substantially interested in 
the former action, and the other defendant was joined with' 
him merely for form. Thus, wlierc a person brought ’ah' 
action of trover against a creditor and the sheriff, for goods 
levied under an execution, in which action tlic plaintiff failed, 
and afterwards he brought an action of assumpsit against the 
creditor alone, to recover the proceeds of the sale of the goods, 
the judgment in the ftrst action was held to be a bar to the 
second action. (5) 


Who, the real 
parties. 


In considering the effect of verdicts and judgments, courts 
of justice will always take notice of the real parties to the suit. 
In an action of ejectment, the lessor of the plaintiff and the 
tenant in possession, are judicially considered the real par¬ 
ties. (6) For the same reason, in the case of Kinnersley v. 
Orpe (7), which was an action for a penalty incurred by destroy¬ 
ing fish in the plaintiff’s fishery, a verdict for the plaintiff in a 
former action, for a trespass committed in the same fishery, 
against one who justified as servant, was allowed to be ev.ir 

(l) Com. Dig. tit. fistoppel {(’). ('») Ilitrhin v. Campbell, 9 Btadt.". 

(9) lb. ' H‘J7. - ' . ft 

(S) llobiii.-)Uii'!t case, 3 Rep. 39. h. (<) Aslin v. I’arkhi, Burr. 669. .< 

{ 4 ) 2 Hal. P. C. 244. fosl. Disc. (?) 2 Doug. 517 - See . 

3€f, vation on this case in Oitcrim 'V. 

Morewood, 3 Eaiit, 366. 
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clence against the deicndant. At the trial of the cause, this 
was admitted af)er argument, as conclusive evidence of the 
plaintiiPs right of fishery; as it appeared, that the defendant 
in the second suit acted by the command of the same person, 
under whom the defendjint in tlic first action liad justified, and 
wJio was consider^ by the judge to be the true party in botli 
causes, llic Court of King’s Bench, afterwards, on a motion 
for a new trial, considered the evidence admissible, though 
not conclusive. 



Estoppels by verdict, admissions on record, &c. bind privies Effect, be- 
in blood, (as the heir,) privies in estate, (as feoffee, lessee, &c.) pnriei. 
and privies in law (as lord by esclieat, tenant by curtesy, 
tenant in dower, tlie incumbent of a benefice, and others who 
come in by act of law in the ; in the same manner, per¬ 
sons standing iii either of these relations will be bound, equally 
with the parties themselves, by a judgment in a former action 
for the same matter, if pleaded in bar. (1) 


A verdict or judgment in a former action, upon the same 

matter directly in question, is evidence for or against privies 

in blood, privies in estate, and privies in law, as well as 

for or agiiinst the parties to the suit. If an ancestor has i. Privy iu 

obtained a verdict, the heir may ^ve it in evidence as 

privy to it. (2) If several estates in remainder be limited *• Privy in 

estate 

in a deed, and one of the parties in remainder obtain a ver¬ 
dict, in an action brought against him for ^grt of the land, 
that verdict may be given in evidence by another person in 
remainder, in an action brought against him for the same 
land, although he does not claim any estate under the first 
reipainder-man; because they all claim under the same 
deed. (3) So, a verdict tor or against a lessee is evidence for 

or against the reversioner. (4-) A verdict on a question of Pdvy in 

law. 


(1) Ce. Lit. .759. a. Coin. Dij;. tit. ' 750 . Com. Dig. tit. EvMefiee^ 
Estoppel (fi). Outramv. MorewoocI, (A .5.) Bull. N.P. 9-72. 

3 In^ $46. lAdy Dartmouth v, (4) Per Cur. in Rashworth v. 
Roberts, 16 East, 354. Countess of Pembroke and Currier, 

( 2 ) Per Cur. in Lock t. Norbonne, Hardr. 472. Com. Dig. ib. Bull. 

3 Rep. 14S. N. P. S5S. Gilb. £v. 35,34. Bp. 

( 3 ) I^ke V, Crouch, i Ld. Raym. of Lincoln v. Sir W. Ellis, 2 Gwill.' 

632. 
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titheS) between a vicar and an occupier of Iwd m'tbe parish^ 
is evidence between him and another occupier, tlie vicar in 
both suits claiming the same general right to titlies. (1) And a 
decree in tlic Court of Exchequer in a cause between the vicar 
on one side and the impropriator on the pther, (eshiblishitig 
the vicar's title to small tithes under anjpncient endowment 
against the deiendant, who insisted that ne was otily entitled 
to an annual payment in lieu of tithes,) is evidence in suits 
between succeeding vicars and jiatroiis; but not conclusive 
evidence, as it would be, if the ordinary had been a party to 
the first suit. (2) So, a judgment for or against the school¬ 
master of a hospital, concerning the rights of his office, has 
been admitted to be evidence for or against his successor. (3) 
And so, where, on an information in the nature of a quo war¬ 
ranto against the defendant, for acting os bailiff of a corpor¬ 
ation, the defendant pleaded that he had been duly elected 
under a nomination by two ])ersons, who were bailiffs of the 
corporation, and the point in issue was, whether tliey were 
bailiffs at the time of the election, the record of a judgment 
of ouster in a quo warranto against them, was adjudged to be 
good evidence against the defendant, who claimed under 
them.* (4-) These cases fully establish the rule above laid 
dowri, that a verdict or judgment directly upon the point is 
good evidence, not only for or against the parties to the suit, 
but also for or against any persons standing in the relation 

(1) Travis v. Chaloner, 3 Gwill. (4) R. v. Hebdcn, Andr. 388.; 

1257. And see Ashby v. Power, 2Str, 1109. S. C. Bull. N. P. 231. 
5 GwilL '1239. Benson v. Olive, S. C.; 2 Selw. N. P. 1047., cited 
2 Gwill. 701. from MS. R. v. Grimes, 5 Burr. 

( 2 ) Carr V. Heaton, 5 Gwill. 1261. 2 G 01 . S. P. 

(5) Lord Brounker v. Sir R. At- f 

kins. Skin. 15. 


* Judgment of ouster has been considered in the nature of a judgment 
in rent. In the case of the King v. the Mayor of York, 5 T. R. 72-,. where 
the cases of R. v. Hebden and R. v. Grimes were cited in argument, in 
order to shew that such a Judgment cannot be conclusive against third per¬ 
sons, Lord Kenyon is reported to have 'aid, If you derive title to a cor¬ 
porate office tiirough A., and the prosecutor shew, a judgment of wster 
against A., it u condusive agmnst you, unless you can impeach 'die juig* 
ment as obtained by fraud/* ^" 
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before mentioibsd, of prmes in blood, privies in estate, or 
privies in law. C( 

The general rule is, that a verdict cannot be evidence*' for Verdict, not 
. either party, in an action against one who was a stranger to a 

the former proceeding, who had no opportunity to examine stranger. 

: witnesses, or to defend himself, or to appeal against the judg¬ 
ment. Thus a verdict in an action between A. and B. is not 
evidence against a tliird person C., who w^as neither party nor 
privy to the first suit. The case of Green v. the New River 
Company (1), where Lord Kenyon said, that a verdict, ob¬ 
tained in an action against a person for the negligence of his 
servant, is evidence in a subsequent action by the master 
against the servant, as to tlie quantum of damages, is not an 
exception to the general rule. Such a verdict would not be 
evidence of the fact of the injury, but admissible only as 
evidence of special damages, to shew the amount of what die 
master was by process of law compelled to pay in the action 
brought against himself. 


It is laid down also, as a general rule, that a verdict is N'or, fora 
not evidence for a stranger, against one who was party to 
the former suit. Thus, it was resolved by Ch. J. Holt and the 
other Judges of the Court, on a trid at bar, that no record 
of conviction or verdict can be given in evidence, but such 
whereof the benefit may be mutual, that is, such as might 
have been given in evidence either by the plaintiff or the de¬ 
fendant (2) And Ch. B. Gilbert lays it down, “ that no 
body can take benefit by a verdict, who had not been preju¬ 
diced by it, had it gone contrary.*' (3) The same rule applies 
to depositions as well as to verdicts. Thus, if A. prefers 
his bill against B., and 6. exhibits his bill against A. and 
C. in relation to the same matter, and a trial at law is di¬ 
luted, C. cannot give in evidence the dqiositions in the 


(1)4T. R 590. And sec 2 East, 

459. 

' ■ (2) R. V. Warden of the Fleet, 
temp, ^olt, 134. Bull. N.p. 
233. S. P. 


( 3 ) Gilb. Ev. 28. Bull. N. P. 
232. The same principle is adopted 
by Eyie C. J. in nis judgment in the 
Duchess of Kingston's case, 11 St. 
Tr. 261. 
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cause between A. and B., but the trial must be entir^ 
a new cause. (1) 

■ ‘ ' 

The reason why a verdict is not evidence against a person^, 
who was neither a party to the former suit, nor claims under^ 
one of the parties, >s because he had no opportunity 
calling witnesses, or cross-examining those on the other sidcj^. 
nor of appealing against the judgment. And tlie reason, why 
the verdict would not be evidence for a stranger, even against 
a party who was engaged in the former suit, seems to be, 
because, if he liad been party to that suit instead of the person 
who gained the verdict, the result might have been different;, 
for as die parties would in that case have been constituted^ 
differendy, the evidence might have varied; part of the evi¬ 
dence might then have appeared inadmissible, or of a doid>t&l 
character, or perhaps other evidence might have been pro¬ 
duced by die party who lost the verdict. Under such circum¬ 
stances to admit a verdict as evidence, would be giving a party 
indirectly the benefit of testimony, which he might be pre^ 
eluded from availing himself of direedy in his own suit. But 
this reason, it is evident, only applies, where the verdict is 
offered in evidence by a third person, against the party who 
failed in the former action, and not where it is produced against 
the party who succeeded. 


Exceptions to There ai'e several exceptions to the general rule, which 

requires, that verdicts or judgments should be admitted ia 
evidence only between the original parties to the suit, or their 
privies* 


1 . Verdict, as U On a question of custom, or toll, a verdict is evidence, 

although between other parties (2); for the custom or toll ia 
lex loci, and it is as reasonable to give in evidence a verdict 
between other pardes, as to prove a payment of the duty by 
strangers. So on a quesdon of customary right of common 


_ 

(I) RusM drth V. Countess of (s) City of London v. Clafke,' 
Panmke and Currier, Hardr. 473. Cartn. isi. Bull. N. P. 

•(5) I East, ZS7. 5 T, B. 419, \ 
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or*a puWic right of way (I), or on the liability to repaff^k 
highway (2), or on manorial or other customs (3), or on the'’ 
public right of election to a ])arochial office (4*), a verdict in a 
firmer action between any other persons is admissible in evi¬ 
dence. The conimon reputation of the place would be evi-' 
dehce of the right; a fortiori, the finding of twelve men upon 
their oaths is evidence. (5) On such (juestions, therefore, a 
verdict in an action between A. and B. is eridence of the point 
there directly determined, in an action between C. and D,, 
w'^here tlie same point conies in issue; but it is clearly not con¬ 
clusive.-(^) And it seems not to be conclusive evidence for of 
a^inst A. or B., in an action between either of them and a 
thiftf person C. (7); it could not be pleaded, in such a case, by 
wii^ of estoppel. Another exception to the general nile, sayy 
MiV Justice Buller, is in a question of pedigree, where a spe-■ 
cial verdict between other parties, finding a pedigree, would . 
IhV evidence to prove a descent. (8) “Of this opinion,” he 
adds, “ was Mr. Justice Wright, in the Duke of Athol's case, 
which opinion is geiicralh^ a})j)roved, tliough the determination 
o^the rest of the Court was contrary.” The other Judges con* 
sldefed the special verdict “ inadmissible, as res inter alios 
acta, and, for any thing they knew to the contrary, die same 
evidence, that was laid before the former jury, might have been 
then ju’oduced.” (9) 




■ 2. A judgment in rrm in the Exchequer is conclusive as to 2 . 
all the world, (10) The sentence of a Coiitt of Admiralty is gxdusWe ju- 
equaliy ctmclusivc ujion all persons. So is die sentence of risdiction. 
ecclesiastical courts iu some few particular instances, in which 


;^l) Bdceil V. Jack»oii, I East, .li;.!. 
R. V. St. Pancras, Peake, N, 
Ft Cr «19. 1. 


(3) By Holt C. J., Carth. I8I. 
Case of the Manchester Mills, cited 

v«Bid^beck, 1 Doug. 22^2. 

n. 03-) 

(4) Beny v. Banner, Peake, N. 

J., ,1 East, 357. 
£v. SV, See Freeman y* Phil- 
lip|if^ fiipra, p. SSL 


(g) Biddulph V. Atlicr, 2 Wils. 
23. 

( 7 ) See the cases above cited, and 
see Mayor of Hull v. Horner, Cowp. 

(8) Bull.N.P-233, ' ■ 

( 9 ) Neal d. Duke of Athol v. * 
Wilding and another, 2Str. 1151. 

(10) See i'-ilKi, c. 3. s. 3 . And 
sec K> V. Hebdcfi, supra, p. dl8« 
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they have ftn exclusive jurisdiction. This stibject be. fully 
. considered in u subsequent section. 

3. A judgment by tlie court of quarter sessions, discharging 
an order of removjal, (not for defect of form, but upon the merits,) 
is conclusive as between the contending parishes, that the; set¬ 
tlement of the pauper was not in the appellant parish at the 
.time of the removal (1); but it is binding only on these pa¬ 
rishes, not on a third parish. An order of removal executed, 
and not appealed against, is conclusive of the pauper’s settle¬ 
ment at tlie time of the orxler, even as between third parishes, 
who were not parties to that order. (2) Anti a judgment by 
the quarter sessions, confirming an order of removal, iscoiicju- 
sive upon tlie appellant parish as to all the world, and uuiy be 
given in evidence against them by a third parish on any subse¬ 
quent appeal. (3) Here, it may be observed, tlie party, ;igaiust 
whom the judgment was pronounced, had an opportunity of 
discharging themselves by proving the liability on a third 
parish; and this not having been done, and the court of quar¬ 
ter sessions having confirmed the order of removal, the last 
settlement is adjudged to be in the appellant parish; and this 
point being once determined, the judgment must be final, tliat 
there may be some end to litigation. (4) 

A record of conviction on an indictment against u parish, 
for not repairing a road, has been lield to be conclusive 
evidence of the liability c»f that parish to rejiair, on a plea 
of not guilty to a scconil indictnient. (5) If the parish can 
shew, that fraud has been practised in obtaining the former 
verdict, this would vitiate the judgment; otherwise, it is said 
to be conclusive. Fraud, as it lias l>een observed (G), is only 
put for an example. If the jiarish consists of several districts, 
which have immemorially repaired the respective highways 

(1) R. T. Samtt, Burr, S. C. 73. (4) By Holt C. J. in R, v. Rislip, 

Harrow t. Riilip, Salk. 524. 2 Salk. 524. 2 Bott, 705. 

(2) R* V. Kennclworlh, 2 T. R# (5) R. v. St. Piincras, Peake, 

598. R, Y. Corshain, 11 East, 588, 0. 2 if)., l»y Lord Kenyon. 

(3) Admitted, R. V. Ridip. 2 Bott, (r>) 2 Saua4- 159. «. note by xhc 
700. R. V. Bentley, 2 Bott, 704. editor, 

R. Y. Sarrat, 2 Bott,702« 
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lying within them, and if the districts, in which the foad 
dieted is not situate, can shew that they had no notice of the 
former indictment, (thedefence having been made and conducted 
entirely by the district within which the road lies,) the Court 
will consider the indictment as being substantially against that 
district, and give the other districts leave to plead the prescrip¬ 
tion to a subsequent indictment for not repairing the highways 
in the parish. {1) 

Criminal proceedings, on which a person has been at¬ 
tainted, are between the king and the party only, but they 
are evidence, as was before mentioned, to prove the attainder 
between all parties, and on all occasions. A conviction and 
judgment prove the incompetency of a witness; the reversal of 
the judgment on writ of error restores his competency, (2) So 
a record of conviction for felony is admissible in evid^ce 
against an accessory, to shew that the felony has been commit¬ 
ted by the person convicted, as principal. (3) These facts the 
conviction of the principal has established with certainty, at 
least sufficient to put the accessory to his answer. The rule is 
founded on a legal prestimption, that everything in the former 
proceeding was rightly and properly transacted. Another 
weighty reason, says Mr. Justice Foster, is, that the witnesses 
against the principal may be dead, or not to be found, when 
the accessory is brought upon his trial, especially after a long 
interval between the trials. It is admitted, however, that the 
record of conviction is not conclusive evidence against the 
accessor}', because it Is as to him res inter alios acta. 

5. A judgment is evidence, in many cases, for or against S. Judpircnt 
parties w'ho were strangers to the former suit, when offered 
as proof of a collateral fact, by way of inducement to the ac- ducement. 

( 1 ) R. V. Townsend, 1 Dong. 421. Cr. C. 2SS. Though the judgment 
R, V. Eurdishind, 2 Cainpb. 494. on the reci»rd is drawn up irregularly, 

(2) See ante, p. 34. Lord LovaCs and erroneous, proof of the convic- 

case. tion will be sufficient. R. v. Bald- 

(3) Fost. DUc. iii- c. 2 . s. 2. n. 364, win, 3 Campb. 265. 

365. 367. R> V. Smith, 1 Leach, 
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tion. Thus, where a party claims under an execution, the 
jud;yinent in the former suit, under which the execution issued, 
is part of his title, and admissible in evidence, though the 
other party may be a stranger to that suit. And where the 
defendant is liable to pay tlie ainoxuit of damages, whicl) a 
third person has reci^vered in a suit against the ])1aintifl^ the ver¬ 
dict in that suit wdll be evidence to prove tlie amount. (J) So, 
in an action of debt between A. aiwl D., for rent due from a 
certain day, it has been held tliat a judgment in an action cf 
replevin betw^een B. and C., (in which C. made cognizance as 
bailiff of A., and one of the issues found against B. in that 
action w'as, that he held the premises at the lime of the dis¬ 
tress as assignee of the original tenant, a bankrupt,) Ls evi¬ 
dence, and conclusive evidence, of B/s tenancy; if lie had 
joined issue on this point with a mere stranger, the judgment 
would have the same conclusive effect. (2) So, where, in an 
action of assumpsit for goods sold and delivered against two 
defendants, (one of whom suffered jiulgment by deiaull, and 
the other dclendei!,) the question at the trial was, whether iJie 
defendants were partners at the time when the goods had been 
delivered, Lord Kenyon held, that a verdict on an issue, 
directed by tlie Court of Kxcherpier to try tin* I’act ol' partner¬ 
ship, was conclusive evidence of a subsisting partnershi}), and 
that it could not propi.'rly be ilecmed res inter alios acta, as 
■both-the defendants had been the parties on record in that 
suit, and it w^as open to either of them by any evidence to ivbut 
the idea of a partnership. (3) 


(I) On this account the defendant 
would not have been a competent 
witness in the former suit. See Green 
V. N. R. Comp, supra, 54. and other 
cases there cited. 


(‘J) Hancock v.WelcIi andt'oopor, 
1 Si ark if, .3-17. 

(3) Whateley v. Menheiin and 
f.cvy, 2 Esp. N. P. C. 608. And see 
Low field V. Bcncroft, Bull.X P 40. 
a New Rep. 371. 
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The judgment of a court of concurrent jurisdiction di- General rule, 
rectly upon the t)oint is, as a plea, a bar, or, as evidence, 
conclusive, upon the same matter directly in question in an¬ 
other court. (1) And it is a bar to any other action of the 
same nature as the first. (2) By actions of the same nature 
is meant actions in a similar dcgi'ec; not merely those, which ^ 

have a similitude of form. All j)ersonal actions are of the 
same degree; therefore each is a pcrjxotual bar. (3) Thus, a 
Judgment in an ac tion of debt is a bar in assunq)sit on tlie 
same contract. (4) And a judgment in trespass, when the 
right of property is determined, will be a bar in trover for the 
same taking. (5) So, a verdict for the defendant in trover is a 
bar in an action for money had%n(l received, for the money 
arising from the sale of the same goods. (6) One great crite¬ 
rion for trying, wlielher the matter or cause of action be tlis 
same, is that the same evidence will maintiiin both the actions.' 

But wlicre the j)laintiif failed in Ins first suit on account of 
some defect in pleading, or from liaving mistaken the form of 
action, the judgment will not be conclusive, and he may bring 
another action to try the same right (7) 


If the jilaintiff -on llie trial of his action attempted to Judgment 
prove a demand against tlie defendant, and tiiiled in the at- 
lempt, lie cannot set it up again in a second action. But if ject-matter. 
lie omitted lo give any evidence of the demand on the former 
occasion, though lie had an ojiportunity of doing so. he. is not 
jirecluded fi'orn doing it afterwards. I'hus, when th? plaintiff 


( 1 ) See ante, p. (5) Coni. Dig. Ib. Putt v. Ros- 

(:>) Ferrer's ease, gRc|>. 7.; Cro. ter, i Mod. .'519. a Mod. 1. S. C. 
El. 667. S. Sparry’s ease, .5 Rep. Sir T. Raym. 472. S. C. 2 Black. 
61 . llitchin V. Caiupbeli, 2 Black. Rep. 831. 

827. H.3I. (6) llitchin v. Campbell, 2 Black. 

( 5 ) 2 Black. 851. 827. 

( 4 ) Slade’s case, 4 Kcp. 94. Com. (7) Robinson’s case, 5 Rep. 33. 
Dig. tit. Action, (K 5.) 6 Rep. 8. a. Com. Dig. tit. Action, 

(L 4.) 2 Black. 851. 

y 3 
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in a former action declared on a promissory note and for goods 
sold, but, upon executing a writ of enquiry after judgment by 
default, gave no evidence on the count for goods sold, the judg¬ 
ment was not a bar to his recovering for the goods in another 
action. (1) So, it has been held, that an award, made on » 
reference of all matters in difference betw'cen the parties, is 
no bar to any cause of action, which the plaintiff had against 
the defendant at the time of the reference, if it appear that 
the subject-matter of the action was not inquired into before the 
arbitrator. (2) 

In considering the effect of a former judgment, it is to be 
observed that the judgment, wdiether it be pleaded in bar, or 
given in evidence where special pleading is not required, can 
be final only for its own proper puqiose and object, with 
reference to the subject-matter of the suit, and upon the points 
there put in issue and direedy determined. Therefore, in an 
action for obstructing a watercourse^ where a verdict for the 
plaintiff in a former action, which had been brought against 
the defendant for another obstruction to the same watercourse, 
was offered in evidence under the general issue, Lord Mans¬ 
field held that the plaintiff* had not obtained sucli a determin¬ 
ation of his right by the former verdict, as the law considered 
conclusive. (3) And this decision has been recognized and 
confirmed in a very elaborate judgment, before referred to on 
the nature of estoppels. (4) 

There is a diff(!i*ence, it has been said, between real actions 
and personal actions, as to the conclusiveness of a judgment. “ In 
a personal action, as debt, account, &c. the bar is perpetual; for 
the plaintiff* cannot have an action of a higlier nature, and has 
no remedy but by error or attaint. (5) But if the plaintiff be 
barred in a real action by judgment on a verdict, demurrer. 


(1) Seddon v. Tntop, 6T. R. GO*?. 

(2) R»vee V. Farmer, 4 T. R. Hg. 
Martin v, Thurnton, 4 E^p. N. P. C. 
280. 

(3) Sir F. Evelyn v. Haynes, cited 
in Outrun v. Morewood, 3 East, sC'S- 


Aiul see Cross v, Salter, 3 T. R. 639. 
Sinizcn-ck i. Lnca", 1 E^p. 43. 

(4) By Ld. Ellenlwrough in Ou- 
train v. wood, ib. 

(5) ikt Res. Ferrer*» case,c Rep. 7* 
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confession, &c. yet he may have an action of a higher nature^ 
and try the same right sigain; because it concerns the freehold; 
and inhei’itance.” (1) Now, although it is true that the ^ame 
matter may be thus tried again, yet the former judgment is no 
less conclusive upon the immediate right then in demand, as 
far as that former judgment purports to bind, aiA against all 
such persons as it is competent by law to bind. A judg¬ 
ment is final for its own proper purpose and object, and no 
further, A recovery in any suit, upon issue joined on matter 
of title, is conclusive upon the subject-matter. Thus, a find¬ 
ing upon title in trespass not only operates as a bar to the 
future recovery of damages for a trespass founded upon 
the same injury, but operates also as an estoppel to any 
action for an injury to the same supposed right of pos¬ 
session. (2) 

A judgment in one action of ejectment is not conclusive, ia Judgment 
another, in consequence of the fictitious nature of ^he pro- 
ceedings. However, it is conclusive evidence of the plaintifFs 
title against the tenant in possession, in an action for mesne 
profits; for the plaintiff^ to entitle himself to recover in an 
ejectment, must shew a possessory right not barred by the 
statute of limitations. This judgment, like all others, only 
concludes the })arties as to the subject-matter. It proves no¬ 
thing beyond the time laid in the demise; because beyond that 
time the plaintiff'has alleged no title, nor could be put to prove 
any- As to the length of time also, during which the tenant 
has occupied, or its to the value, the judgment proves nothing, 
for the same reason. (3) 

(!) See the judgment in Outran! (-7) Aslin v. Parkin, 2 Burr. 6S8. 

V. Morewood, 3 £ai>t, 359. See Hunter v. Britts, 3 Campb, 455,^ 

(2) lb. 354. as to the effect of a judgment egainiit 

the casual ejector. 
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Of. the Admissihilitij^ in Civil Cases^ of Verdicts in Criminal 


Proceedings, 


A gUKSTff)N lias iVe(|uently arisen, whetlicr verdicts, wliicli 
have been given in criminal proceedings, can be admitted as 
evidence in civil cases. The principal cases on this subject 
lire the followiinr: — 


1 . Sentence in In the case of Ilillyard and Grantham (1), wliich was 

Kcclesiastical . ^ 

Court. issue directed by tlic C ourt ot Chanceiy to try a (]uestion 

of legitimacy, a sentence against the sujiposed hither and mo¬ 
ther upon a proceeding against them in the Consistory C'ourt 
of Lincoln, for living together in tbrnication, was offered in 
evidence to prove that they were not married; but the whole 
Court of King’s Bench were of ojiinion on a trial at bar, that 
the sentence could not be given in evidence; “ because, first, 
it was a criminal matter, and could not be given in evidence 
in a civil cause; next, because it was res inter alios acta, and 
could not affect the issue: but thev held, that if it had been 
a sentence on the point of marriage in a ijuostion on the law¬ 
fulness of the marriage, it miglit have been given in evidence, 
being the sentence of a court having proper jurisdiction.” 

2, Record of 2. Tn the case of Gibson v. Maccarly (2), on an issue to try 

the genuineness ot some promissory notes, depositions of a 
deceased witness having been read on the part of the plaintiff^ 
(in which depositions tlie witness swore, that the defendant 
had acknowledged tlie notes in question and also another note,) 
it was proposed, on the part of the defendant, to shew by a 
record of conviction, that the plaintiff had since been con¬ 
victed of forging this other note, mentioned by the deponent; 
for such evidence, it was said, woidd go to the credit of the 
dejionent’s evidence, as to the acknowledgment of the notes 

f 

(I) Cited by Lord Hardwickc in (2) Rep. temp. Hard. 311. And 
Brownsord v. Edwards ^ Ves. uMU. tee supra, p. 322, 323, 

:ind in Hop. tctiip. Hard. 311 
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in question; and, secondly, because there is at all times 
liberty given to examine into the plaintiff's character. But 
this evidence was opposed on the part of tlie plaintiff on the 
ground, that no record of a criminal action can be given in 
evidence in a civil suit, because such a conviction might have 
l)een upon the evidence of a party interested in the civil ac¬ 
tion, and Lord Hardwicke is reported to have said, “ that 
the general rule was as had been stated by the plaintiff’s 
counsel (1), and that it had been so strictly kept, tliat in the 
case of the Hillyards, on a question of legitimacy, the Court 
refused to admit a sentence of cxcomniunication in tlie spiritual 
court, for fornication between the father anti mother of the 
party, whose legitimacy was impeached.” 


3. In a third case (2) to be found on this subject, upon an 3 . Coroner’s 
issue to tiy the question of devise or no devise, a coroner’s inquest, 
inquest, finding tlie deceased a lunatic, w^as offered in evidence 
against the plaintiff^ who claimed as executrix, for the pur- 
jiosc of shewing, that the deceased was incompetent to make 
a will; this evidence was tihjcctcd to on the part of the 
plaintiff^ anil the court were equally divided in opinion. 

The Chief Justice (Parker) was of opinion that the inquest 
ouglit to be admitted, “ because it w'as for the plaintilPs 
advantage, us the jicrsonal estate would be saved by the 
finding of lunacy,” and he added that in T^ord Derby’s case 
an inquest post mortem was allow'ed to be given in evidence. 

Mr. Jnstice Powvs am'ced with the Chief Justice. Mr. Jus- 
ticc Eyre said, ‘‘ Tliis is a criminal matter, and ought not to 
be given in evidence in a civil proceeding, A verdict on an 
iiidictnicnt for battery cannot be read in an action for the 
same buttery. An in(|ucst post mortem is in the nature of a 
civil proceeding, but this is criminal, for it might induce a 
forfeiture oi’ the goods, if he had been found felo de se.” 

And Mr. Justice Pratt said, “ If a verdict be given in evi- 
ilciice, it must be between the same parties, and, therefore, an 


( 1 ) Acc. by Sir J. Mansfield C. J. ( 2 ) Joncb v. White, Tr. at bar, 
in Hathaway v. Barrow and others, I Str. 65. As to Inquisitions, see 
I Cainph. 1.51. post. ch. 4. sect. 2. 





The objections, then, against the admissibility of such 
evidence, seem to be, first, that the parties are not the same 
in the civil suit as in the criminal case; and secondly, that 
tlie party in the civil suit, on whose behalf the evidence is 
supposed to be offered, might have been a witness on the 
prosecution. On the other hand, it may be said, that, 
although the prosecution was conducted in the name of the 
king, no kind of injustice can be done to the defendant in 
admitiing the record of conviction as evidence against him on 
the points there in issue, since he had a full opportunity at 
the trial of defending himself) and, if he could, of disproving 
the charge: and with regard to the second objection, it cannot 
at least apply to cases where the party, who offers the judg¬ 
ment in evidence, w’as not in fact a witness on the prosecu¬ 
tion, or where from the nature of the case he could not have 
been admitted. 


Of the Admssittlity Verdicts i[Chi 

indictment at the suit of the king cannot be read in an action 
at the suit of the party." 


Record of 
conviction. 


A record of conviction is conclusive proof, that the person 
charged has been convicted. It is conclusive also of his 
incompetency as a witness in a court of justice, while the 
judgment stands in force against him. Mr. Justice Duller 
lays down the rule generally (1), that a conviction in a 
court of criminal jurisdiction is conclusive evidence of the 
fact, if ic afterwards come collaterally in controversy in courts 
of civil jurisdiction. As, suppose the father convicted on an 
indictment for having two wives, this, he says, would be con¬ 
clusive evidence in an action cf ejectment, where the validity 
of the second marriage is in dispute." * And if a person, 


(1) Bull. N. P. 245. 2 Atk.412. 


* In support of this, the case of Boyle v. Boyle (a) is cited; where a wo¬ 
man, who was libelled in the spiritual court in a cause of jactitation of 
marriage, applied to the Court of King's Bench for a prohibition, suggOstiag 


(a) 5 Mod. 164. Comberb. 72. S. C.' 
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indicted for an assault, plead guilty to the charge, the record 
would be conclusive against him in an action for damages for 
the same assault (1) 

If the rule is, as Mr. Justice Buller has laid down, that a 
i*ecord of conviction may be given in evidence, on the same 
matter in a civil suit, it must be understood at least with this 
limitation, that the party, who offers such evidence, was not a 
witness on the prosecution. To admit the record as evidence 
on any other condition, would be in effect to allow the party 
to a suit to give evidence for himself. The record, in such a 
case, seems upon every principle inadmissible; arid the rule 
must be the same, whether the conviction was founded solely 
on his testimony, or whether his testimony was corroborated 
by other evidence. Thus, on a trial for perjury committed in 
an answer to a bill of injunction, the person who was sued by 
the defendant in an action then pending, and who in conse¬ 
quence filed the bill, was thought to be a competent witness (2), 
on the ground that a conviction, procured by his testimony, 
could not be used by him for obtaining relief in equity against 
the defendant’s action at law. (3) So a conviction for an assault 
before a magistrate, on the information oF the injured party, is 
not evidence in an action for the same assault. (4) Ch. B. 
Gilbert seems indeed to have been of opinion, that, where the 
verdict in the criminal prosecution is supported by other tes¬ 
timony, besides that of the party who wishes to avail himself of 

(1) Lmnli.Just. B. e. c. a. p.427. (4) Smithv.Hiimmens,! Camnb.S. 

cites a H. G. 60. an*l 11 H. 4. 65. Huthiiway v. Barrow and others, 

(2) K. V. Boston, 4 E:ist, 5fll. Bur- I Campb. 151. Burdon v. Brown- 

don V. Browning, 1 Taunt. 521. ing, 1 Taunt. 520. 

(.7) Bartlett v. Picke^^gilI, 4 East, 

577. n.(5). 


that the complainant had been convicted of Ingamy in marrying her; and 
the Court of King’s Bench granted the prohihition. The best report of this 
case is in Comt)erbach, whence it appears that Holloway C. J. and Alli- 
, bone J. granted the prohihition against the opinion of Powell J., ** be¬ 
cause,” they said, ** the libel is fur jactitation, and the ecclesiastical court 
will not allow the plea.” Nothing further is to be found in the cose, to 
support the geoend position laid down by Mr. Justice Buller. 
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it in the civil suit, there the verdict may be properly rdfeivecl 
in evidence: for though the verdict, he says, may be dimi¬ 
nished in point of authority, by shewing that it was pailly 
founded on the oath of the party interested in the action, yet 
die jury ought to respect it no farther than as tliey presume it 
was given and supported by other witnesses not concerned in 
the cause.” (1) It may still, however, be objected, that the fact 
might have found credit from the party’s'oath, and since this 
evidence is so intermixed, that it caimot appear on what the 
jury relied, the verdict ought not to be admitted at all as 
evidence. 


Record of 
acquittal. 


Though a conviction, says Mr. Justice Ihiller, in a court of 
criminal jurisdiction is conclusive evidence of the fact, if it 
afterwards come collaterally in controversy in a court of civil 
jurisdiction; yet an acquittal, which docs not, like a conviction, 
ascertain facts, is no proof of the reverse. (2) It is, however, 
conclusive, that the party has been tried for the offence, and 
was not proved to be guilty. 


(1) Gilb. Ev. 26. for the parish on a second indict- 

(2) Bull. N. P. 245. Gilb. Ev. .32. inent, R. v. St. Pancras, Peake, N, P. 
A verdict of not guilty, on an indict- C. 219. As to acquittals in the Ex. 
ment against a parish for not repair- chequer, see infra, c. ."5. s. 3. ad fin. 
ing a road, is said not to be evidence 


CHAP. III. 


Of the Judgments of Cout'ts of exclusive Jurisdiction. 

great principle on this subject is, that a judgment of 
a court of exclusive jurisdiction directly upon the point 
is conclusive between the same parties, upon the same matter 
coming incidentally in question in another court for a different 
purpose: but that the judgment either of a court of concur¬ 
rent or exclusive jurisdiction is not evidence of any matter, 
whidi came collaterally in question, though within their ju¬ 
risdiction, nor of any matter incidentally cognizable, nor of 
any nia.ttex to be inferred by argument from the judgment. (1) 

t » 

(ll Jl St. Tr. 261 . Judgment of Ch. J. Dc Grey in Duchess of King¬ 
ston’s case. 
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Bu^ although such sentences are conclusive, and cannot 
itnpeSied fi'oni within, yet, like all other acts of tlie highest 
judicial authority, they are impeachable from without*,(1,). 
Fraud is an extrinsic collateral act, which vitiates the most 
solemn proceedings of courts of justice. Lord Coke says, it 
vitiates all judicial acts, whether ecclesiastical or temporal. (2). 

In treating of this subject, it is j)roposed to consider, 

1 , Sentences of Ecclesiastical Courts: 2. Sentences of 
Courts of Admiralty, and of Foreign Courts: 3. Judgments 
in rem in the Exchequer, and by Commissioners of Excise; 
4. Sentences by a College in one of the Universities, and 
Convictions before Magistrates. 


Sect. L 


St^^ifmces in the Ecclesiasfical Courts. 

SnuiTUAE courts have tlic sole and exclusive cognizance Sentence on 
of questioning or deciding directly the legality of marriage. 

And the temporal courts have an inherent power of deciding 
incidentally, as far as temporal rights are concerned, either 
upon the fact or legality of a marriage, when they form a part 
of some more general issue within their cognizance, or are in 
sojiie way connected with the decision of the proper object of 
their jurisdiction. But where, in civil causes, the temporal 
courts find tlic (jucstion of marriage direct]}^ determined by 
the ecclesiastical court, they receive the sentence as conclusive 
proof of the fact, it being an authority accredited in a judicial 
proceeding by a court of competent juristliction. (3) They 
receive it upon the same principles, and subject to tlie same' 
rules, by which they admit the acts of other courts. A sen¬ 
tence of nullity, therefore, and a sentence in affii'mance of 
marriage, have been received as conclusive evidence on a 

(1) il St. Tr. 12612 . Hep. Kenn'sease,7Co. Rep>43. 

(2) Fennor*s case, 5 Co. Hep. 78. h. Jones v. Bow, Cartli. 225. Da Costa 

(3) Judgmerit oK Dc Grey C. J. v. Villa Real, 2 Str, 960. 

n St. Tr. 261. Bunting’s case, i Co. ’ ' 
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question of legitimacy arising incidentally upon a claj^ to a 
real estate.(l) So, a sentence in a cause of jactitation has 
been received as evidence against a marriage, upon a title in 
ejectment, and in personal actions immediately founded on a 
supposed marriage. (1) In all -these cases, said C. J. De 
Grey, the parties to tlie suit, or at least the parties, against 
whom the evidence was received, were parties to the sen¬ 
tence, and had acquiesced under it, or claimed under those 
who were parties and had acquiesced. 

The sentences of the spiritual courts are, in general, not 
evidence, except against the parties to the suit, in w’hich 
the judgment Avas given, or against those claiming under 
them. To make them conclusive against strangers, would 
be giving them an effect beyond what a judgment in the 
courts of common law is allowed to have. In a few particular 
instances, indeed, namely, where issue is joined on the record 
in certain real wTits, on the legality of marriage or its imme¬ 
diate consequence, general bastardy, or on the fact of profes¬ 
sion, or deprivation, n those cases, upon the issue so formed, 
the mode of trying the question is by reference to the ordinary, 
and his certificate, when returned and entered on record in 
the temporal courts, is a peq)etuiil and conclusive evidence 
against all the world on that })oint; which exceptionable 
extent was the occasion of a statute in the reign of Henry 
the Sixth, requiring certain public proclamations to be made, 
for persons interested to come in and be parties to the 
proceeding. (2) 

•k 

A sentence in a cause of jactitation is evidence against 
a marriage, and has been received as such, upon a title in 
qectment, and in personal actions immediately founded upon 
a supposed marriage (3); but it will not, like a sentence of 
nullity, be conclusive evidence. They are sentences of a very 
different nature and operation. A cause of jactitation is ranked 

' (t) n St. TV. aei. (s) n St. Tr. »6i. 

(2) See the Judgment by De Grey 
C J., 11 St. TV. aei. 
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./n9/aj|patise of defamation only, and not as a matriCKHiial 
.cause, unless when the defendant pleads a marriq^: and 
whether it continues a matrimonial cause throughout, as soma 
say, or ceases.to be sp on failure of proving a marriage, stiU 
the sentence has only a negative and qualified effect, namely, 
that the party has fiiiled in his proof, and that the libellant is 
free from all matrimonial contract as far ns yet ap{7ears»'’ 
leaving it open to new proofs of the same marriage in tlie 
same cause, or to any other proofs of that or any other mar* 
riage in another cause t and if such sentence is no plea to a 
new suit in the ecclesiastical court, and is not conclusive 
there, it cannot conclude another court, which receives the 
sentence, from going into new proofs to make out that or any 
other marriage. (1) Admitting the sentence in its full extent 
and import, it only jjrov'es that it did not yet appear that the 
parties were married, an<l not that they were not married 
at all; and, by the rule laid down by Ld. Ch. J. Holt (2), 
such sentence cannot be proof of any thing to be inferred by 
argument from it; and therefore it is not to be interred, that 
there was no inarriiige at mu/ time or place, because the court 
hod not then sufficient evidence to prove a marriage at a 
particular time and place. In the Duchess of Kingston's 
case, therefore, on a charge of polygamy, where a sentence in 
the spiritual court in a cause of jactitation of marriage was 
offered as conclusive evidence to disprove the second marriage, 
the Judges heUl, that this sentence, (even admitting it to be 
evidence on a criminal prosecution,) could not be conclusive, 
but that the sentence ami the judgment of tlie Lords might 
well stand together, and both propositions be true. The 
sentence would only prove, that it did not then appear that 
the parties were married; but, because the court had not tlien 
sufficient proof of the marriage specifietl, it could not be in¬ 
ferred, that there was no marriage between them at any other 
time or place. 


The ecclesiastical courts have also exclusive authority in Probates, and 
deciding on the validity of wills of tilings personal, and in 


( 2 ) Blackbam's cait, i Silk. S9a 


(0 n St Tr. 261 , 
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granting administration. (1) And their sentences, pronounced 
in the exercise of this sole and exclusive jurisdiction, are so 
binding on the temporal courts, as to be conclusive evidence of 
the right directly determined. Thus a probate unrepealed is 
conclusive evidence, in civil cases, of the validity of such will: 
and therefore payment of money to an executor, who has ol)- 
tained probate of a forged will, is a dischai'ge to the debtor of 
the intestate, though the probate be afterwards declared null 
and void. (2) A probate is the only legitimate evidence of 
personal property being vested in an executor, or of the exe¬ 
cutor’s appointment; the original will is not admissible for that 
purpose. (3) But the sentence of an ecclesiasli.cal court is 
evidence only of the point directly deteniiined; it M^ill not be 
evidence of any collateral matter, which may jwssibly be 
collected or interred from the sentence by argument. (4) 

The adverse party may shew' that the probate is forged, be¬ 
cause such evidence suj)poses, that the sj)iritual court has given 
no judgment; or, if the probate w'as granted by an inferior 
court, that the testator left bona notabilia, ibj* then the court 
had not jurisdiction. (5) But evidence will not be admitted 
to prove, that another person was appointed executor, or that 
the testator was insane (G): that would be to falsity the pro¬ 
ceedings of the ordinary in cases where he is exclusive j*ulge. 
The probate of a will, devising real propca*ly, is not evidence 
of the contents of the w^ill (7), even thoiigli the original is 
proved to be lost (8); the spiritual court having no ])ower to 
authenticate such a devise, as far as it relates to land. 

It appears, then, that the sentence of an ecclesiastical court 
directly upon a point witliin its peculiar jurisdiction, is con¬ 
clusive <Mi the same matter coming inciilcntally into question 

(n Noel V. Weils, l Lev. 235. ( 5 ) l Sid. .359. Ball. N. P. 247, 

1 Ld. Ray. 262. 3 T. R. 130., 5 Rep. . 10 . 

S Allen V. Dundas, 3 T. R. 125. («) 1 I.ev. 256. 

Coe V. Westernham, 2 Selw. ( 7 ) Bull. N. P. 24.*>. 

N- P. 730. . V8) Doe d.Abh v.Calvert, 2 Campb- 

(4) Biackbam’i caie, 1 Salk. 290 . 3R9. Hoev. Nathrop,iLd.R^. 154. 
Tbompaon v. Dornddson, 3 £sp. St. Legerv. Adams, ib. 731- Dikev. 
ff. Pt C. 63. See ante, p.^32. Polhili, ib. 744. 
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ill a civil case, in another court But although the law *8 
thus with regard to civil suits, proceedings in matters of criaie^ ^ 
and especially of felony, fall under a different consideration (1) ; > 
first, because the parties are not the same, for the king, (in ■ 
whom the trust of prosecuting public offences is vested, a trust' 
executed by his immediate orders, or in his name by some 
prosecutor,) is not a j)arty to such proceedings in the ecclesU 
astical court, and cannot be admitted to defend, examine wit¬ 
nesses, or in any manner intervene or appeal: secondly, such 
iloctrine would tend to give the spiritual courts, which are not ; 
permitted to exercise any judicial cogiiizimce in matters of 
crime, an immediate influence in trials for offences, and to 
draw the decision from tlie«course of common law, to which it 
solely and peculiarly belongs. The case of the King v. Vin¬ 
cent (2), therefore, (where the probate of a will is said to- 
have been admitted as conclusive eviilencc of its validity, 
on an indictment for the forgery of the same will,) has been 
li'eijueiitly much questioned, and at length expressly over¬ 
ruled. (3) 

For the same reason, a sentence in a spiritual court on the 
ijiiestion of uiaiTiage will not preclude eiujuiry on a criminal 
charge of polygamy; unless it is made to have such an effect 
by an express provision of the legislature. Now, by the sta¬ 
tute of 1 J. 1. c. 11. which makes polygamy a felonious offence^ 
and for tlie trial of tins offence necessarily gives to the temporal 
courts a cognizmice of tlie lawfulness of marriage, it is pro¬ 
vided that the act shall not extend to any persons divorced 
l)y a sentence in the ecclesiastical court, nor to any persons 
where the former marriage has been by the ecclesiastical court 
declared null and void.” There are two cases, then, put by 
the statute, in which the senteneb of the ecclesiastical court- 
will protect against the criminal enquiry, namely, the case of 

( 1 ) 11 St.Tr. 26 l. sUitud by Mr.Evansin th^2d voltof 

( 2 ) 1 Str. 481. bis edition of Pothier, p. R(V»i 

(-7) R. V. Gibson, Lane. Sum. Ass. Buttery und Qld 

1 S 02 , before Ld. Elicnborough C. J. Bailty, May 6^ iStSe. SJP. . .(V 
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t sentence of divorce, and the case of a sentence of nullity of 
marriage. (1) But the statute makes no exception in favour of 
a sentence in a cause of jactitation: and as such a sentence 
is not conclusive even in the court where it was delivered, 
and declares not directl)" but only collaterally the invalidity of 
marriage, it has been adjudged not to be a bar to a criminal 
prosecution. {2} 


Sentence iin- 
Machable for 

fraud. 


It has been before mentioned, that judgments and sentences 
of courts of justice, or any other judicial act, may be im¬ 
peached by evidence of fraud or collusion. And such evi¬ 
dence was adjudged to be admissible, on the part of the 
prosecution, in the case of the Duchess of Kingston, who 
was tried for polygamy. A distinction, in this respect, has 
been made between the case of a stranger, (who cannot come 
in and reverse the judgment, and therefore of necessity he 
must be permitted to aver, that it was fraudulent,) and the 
case of a party to the proceedings; the })arty himself cannot 
give evidence of fraud, but must apply to the Court, which 
pronounced the judgment, to vacate it. Thus, in the case 
Prudham v. Phillips (3), where the defendant proved her 
marriage with one M., in answer to whicli a sentence of an 
ecclesiastical court was produced, (to wliich sentence she was 
a party,) shewing that she was at tlie time married to another 
person. Chief Justice Willes, after much debate, refused to 
allow the defendant to prove, that the sentence had been ob¬ 
tained by fraud. 


Sect. II. 


Of Sentences in Courts qf Admiralty and Foreign Courts^ 


Sentence in 
questions af 
priic. 


The Judge of the Admiralty has the sole and exclusive 
cognizance in questions of prize or not ])rize at sea. (4) The 


(1) 1 East P.C. 467. 

(2) Duchci»A of Kingston’s casf?, 
11 St, Tifeso. 

(3) Ambler, 763. cited by the Ld. 
Ch» from fl MS, note of Serjt, 

Parker. 


(4) ThompsonV Smith,! Sid.320. 
Brown V. Franklyn, Cartb. 476. L« 
Canx V. Eden, 2 Doug. GOO. Lindo 
V. Rodney, n. (1), ib. 
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true reason of this rule is, that prizes are acquisitions jure 
belli, aiid the jus belli is to be determined by the law of na^ 
tions, and not by the particular municipal law of any country. 

A sentence therefore in the prize-court, deciding the question 
of prize, is conclusive, in all it professes to decide, on the 
same point incidentally arising in courts of common law. 

“ It has been clearly settled,'* said the Master of the Rolls in 
the case of Kiiulersley against Chase (1), ‘‘ from the time of 
Lord Hale down to the present period, that a sentence of 
condemnation in a court of admiralty is conclusive, when it 
proceatls on the ground of enemy’s property, that the pro¬ 
perty belongs to enemies, and not only for tlie immediate 
purpose of such a sentence, but is binding on all courts and 
against all persons. The sentence of a court of admiralty, 
proceeding in rem, must bind all parties, must bind all the 
world/* 

The sentence of a foreign court of admiralty also, which is Sentence of 
acknowleged by the law of nations and of competent jurisdic- 
tion, deciding the question of proi)erty, is conclusive, if the 
same question arise in tliis country. (2)* And though in the 
case of Hughes and Cornelius, tlie leading case on this sub¬ 
ject, the (]uestion upon the foreign sentence arose in an action 
of trover, and not in an action on a policy of assurance, 
where the non-compliance witli a warranty of neutrality is in 
dispute, yet, from that period down to the present, the doc¬ 
trine there laid down has been considered as applicable to 
questions of warranty in actions on policies, as to questions 
of property in actions of trover. (3) And it may now be as- 

■ 

(1) Corkpit, July 1801/ Park. Bcrnardi v. Moltcux, 2 Doug. Rep. 

Insirr. 490. 575. 

(2) Hui,dies V. Cornelius, 2Slin.v. (t) By Chambre J., Lothian v. 

Rep. 252. Sir T. Hay. 475. 8. C. Heiiderbon, 5 Bus. & Pull. 513. 


* ThtK principle, winch is established in our courts of justice, prevails 
also ill those of the United States of America. See 4th Vol. of Cranch’s 
Re|>orts of cases ndjiulged by the Supreme Court of the United States. 
|>p. 267. 271. 512^ 515. 
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suincd as the settled doctrine of courts of English law, that 
all sentences of foreign courts, of competent jurisdiction to 
decide questions of prize, are to be received here as conclu¬ 
sive evidence in actions upon policies of insurance, on every 
subject immediately and properly within the jiirisdictioji of 
such foreign courts, and upon Avhich they have professed to 
decide judiciall 3 ^ ( 1 ) “ It is now^ too late, said Mr. Justice 
Lawrence ( 2 ), to examine the practice of admitting these sen¬ 
tences to the extent to which tliey have been received, sup¬ 
posing that practice might at first have appeared doubtful. 

. On the authority of those decisions men have actetl i’or a lung 
series of 3 'cars, and entered into contracts of assurance in this 
country, with a knowledge of such decisions, and in ex})ecta- 
tion tijat tlie questions, arising out cf such contracts, to which 
the decisions are applicable, will be ruled by them,’’ Such a 
sentence of cendemnation will be binding on tlie rights of 
third j)ersons, as well as on the j)arties to the original suit; 
it i? conclusive between tlie assured and the underwriter, 
witii respect to ever}' fact, which it jnofesses to decide. Thus, 
when it procix'ds on the ground of enemy’s propert}', it is 
conclusive, that the ))ropert\' belongs to enemies, not only 
for the immediate purpose of such a sentence, but it is binding 
on all courts and as against all persons. (S) And the sentence 
is binding, wlietlier it proceed to condemn the ship ex}>ressly 
as being enemy’s property, oi* whether such a ground of <lt‘- 
cisioii can only be collectetl from otlita* parts of the jiroceed- 
ings; and this, although it appear on the lace of the sentence, 
that the prize-court arrived at the conclusion through the 
medium of rules of evidence and rules t»f pri‘smuption, 
established oril}' b}* the paiticular ordinances of their own 
countiy, and not admissible on general principles. (4) 

Effect of sen- The sentence is conclusive evidence of the points, upon 
tence. 

( 1 ) Bolton v.GIadstone,5 £ast,l 60 . ( 5 ) Kintlcrsley v. Chase, Park,Ins, 
Christie v. Scd'ctiin, 8 T. II. 196. 4t)o. All the cases on this subject 
Kindcrsle^.v. Chase, Park, Ins. 4K6. are there collected. 

(S) Lothian v. Henderson, 3 Bos. ( 4 ) Bolton v. Gladstone, 5 East, 
& Pull. 524. Barin*' v. Clagett, 15.5. 2 Taunt, 85. Barir>g v. Uoy. 

3 Bos. & Pull. 214, See 1 Campb. Ex. Asb. Comp, 5 East, 99 . 

432. 
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which it professes to decide, (1) Tlius, for example, if it pro¬ 
ceeded upon the ground of the property not being neutral, 
it is conclusive against the insured, that he has not complied 
with his warranty. (2) If no special ground is stated, and the 
ship is condemned generally as lawful prize, it is to be pre¬ 
sumed from the condemnation, as no other cause appears, that 
the sentence proceeded on the ground of the property belong¬ 
ing to an enemy; and the sentence, in such a case, lias been 
held to be conclusive evidence, that the projierty was not 
neutral. (3) In the case of liernardi v. Motteux (1*), where 
there was some ambiguity in the sentence, so that tlie precise 
ground of the determination could not be collected, the Court 
of King’s Bench considered tluanselves at liberty to examine., 
whether the ground, on which the sentence proceeded, but 
which was not suited, actually falsified the warranty coiiUiincd 
in the policy. Hence it Ibllows, that it does not lie on the 
party, who produces the sentence, to shew that it has pro¬ 
ceeded on the groinul of eiieniy’s property; but it is incum¬ 
bent on the other party, who objects to the sentence, to shew 
that it proceeded oji some other ground. (5) 

Wliere the sentence prolesses to be made on particular 
grounds, which are set forth in the sentence, but which ap¬ 
pear not to warrant the condemnation, the seiUcnce will not 
be conclusive as to such iiicts. (G) Or if the sentence has not 
decided the question ol‘ })roj)erty, nor declared whether it be 
neutral, but condemnt'd the property as prize, solely on the 
ground that the ship liad violated an cjr parte, ordinance, to 
which the neutral country hatl not assented, or on tlie ground 
of a foreign ordinance against the law of nations, such a sen¬ 
tence, though conclusive of the question of prize or no prize, 
w^oidd not be conclusive of tlie fact, whether or not the ship 

(1) CMiristic V. Secrctan., 8 T. R. (*) Saloucci v. WooUniass, Park, 
I'KJ. Fisher v. Ogle, I Campb. -118. Ins. '171. 8 T. R. -Hi. 

Fverth v. Iljimiam, 2 Marshall, V2. , (4) 2 Dong. .'^74. Bos. & Pull. 

Marshall v. Parker, 2 C’aiiipl),. 70. 21.*;. 

Sec ante, p. ."40. (.<>) Kinderslcy Chase, Park, 

(2) Barziilay v. Lewis, Park, In- 400. 

hiir. 4<:f». Baring V. Ciagcli, r> Bo.s. ((>) Calvert v. Bovil, 7 T. K. 

Pull. 20 i'. ^ T. K. 'iii. 
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were neutral. (I) Lastly, sentences of condemnation in fo¬ 
reign courts of prize are admissible, only where such'courts 
ere constituted according to the law of nations, and exercise 
their functions either in the belligerent country, or in the 
country of a co-belligerent or ally in the war. ( 2 ) It lias, 
therefore, been determi'ied, that a sentence pronounced by 
the authority of the capturing power, witliin tlie dominions of 
^ a neutral country, to which the prize may have been taken, is 

illegal (3), and consequently would not be admissible evidence 
to falsify the w'arranty of neutrality. 

Sentence of Tlic sentence of any other foreign court of competent ju- 

risdiction, directly deciding a question which was })roperIy 
cognizable by the law of the country, seems to be conclusive 
here, if the same question arise incidentally between the same 
parties in this cminliy. Thus the sentence of a foreign court 
of competent jurisdiction, directly establishing a marriage in 

that country, would be conclusive in any of onr courts on 

* » 

tlie validity of the marriage. (<•) So, wliero a party, having 
accepted a bill of exchange drawji npem him at Leghorn, in¬ 
stituted a suit there, in which suit his acceptance was vacated, 
and upon his return to this country being sued again on liis 
acccpUince, applied to tlie Court of thiincerv fer an injunc¬ 
tion and relief against the second action. Lord ( lianccllor 
King decided, that the cause was to he determined bv tlie law 
of the country where the bill was negotiated, and, as the ac¬ 
ceptance had been there <Ieciared voiil by a comjietent juris¬ 
diction, he thoiiglit the sentence must here also he con¬ 
clusive. (5) So on a criminal ch.,rgc, as lor murder com¬ 
mitted in a foreign country, an nccjuittal in that country 
might be pleaded here in bar to an indictment lor the same 
oflence( 6 ); because, says Mr. Justice Biillcr, a final dctcr- 

(1) Pollard V. Bell, 8 T. R. 444. ‘Jio. n. (a); l Rob. Adm. Rep. 135 . 

Bird V. Appleton, 8 1. R. 56*2. Ba- Donaldson v. Tiioinpson, 1 Cainnb. 
rin#: v. ClapHt, 5 Bos. & Pull. 215. 42y. * 

Bolfon V. OIa(lston{ ,2 Taunt. 85.95. (^) By Lord Hardwitke, in Roach 

See 2 CiiiMpb. 154. v. Oanan, l Vcs. 159. 

( 2 ) Oiiily V Bovil, 2 East, 473 . ( 5 ) Burrovis v, Jciiiino, 2 Str. 733 . 

(3) Httveiock V. RockwoodjST.R. (cjHutchinson’b case,cited)Show. 
268. Cace of the Flud Oycn, 8 T, R. Rq». a .; jJao in 2 Htr. 733. 
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mination in a court of competent jurisd'ction is concin* 
sive in all courts of concurrent jurisdiction. (1) From the 
two l^st cases the following principle seems to be properly 
deducible, namely, that a party, who has been once dis* 
charged from a criminal charge or from a legal demand by the 
sentence of a foreign court of competent jurisdiction, may 
protect himself by that sentence against any fresh suit or pro¬ 
secution instituted here for the same cause. 


If an action is brought in this country, as an action of debt 
or assumpsit, directly upon a foreign judgment, the sentence 
has been considered prima fixeie evidence of the debt, but not 
conclusive. Lord Kcn3'on, indeed, in tlie ca^c of Galbraith 
V. Neville (2), which was an action of debt on a judgment in 
the supreme court of Jamaica, said, he entertained serious 
doubts conceniiiig the doctrine laid down in the case of Walker 


Action on fo* 
reign judg* 
ment. 


V. Witter (.‘i), that foreign judgments are not binding upon 
the parties here; and after referring to a case, which might 
seem to point against his opinion, he added, that is not an 
authority for saying, that we can revise the judgments of the 
lowest courts in foreign countries, where they have competen'; 
jurisdiction.’’ However, Mr. Justice Duller, in the same 
case, said, Tlie doctrine which was laid down in the case of 
Sim lair v. Fraser has always been considered the true line 
ever since, namely, that the foreign judgment sliall be prima 
facie evidence of the debt, and conclusive, till it be impeached 
by the other party.” As to actions ol' this sort,” he con¬ 
tinued, “ see how far the C’ourt would go, if what was said in 
the case of Walker v. Witter were lieparted from. It was 
there held, that the foreign judgment was only taken to be 
prima facie evidence, that is, we will allow the same force to 
a foreign judgment, that we do to those of our own courts not 
of record (4): but if the matter were carried farther, xve should 
give them more credit; we should give them cgual force with 
those of courts of record here. Now a foreign judgment has 


(1) Ball. N. P. C‘J.5. Rochets ca‘-e, (3) 1 Dou;;. 1. 

1 Leach. Cr. 160 . (-t) Acc. LJ. Mansfield in Herbert 

(2) 1 Doug. Rep. .‘5. n. (2^; and v. Cook,Rep. 37. n. 

5 East, 475. n. (A). S. C. 

z \ 
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never been considered as a record: it cannot be declared on 
as such, and a plea of nul tiel record in such a case is a 
mere nullity. How then can it have the same obligatory 
force ? In short, the result is tliis; that it is prima facie evi¬ 
dence of tlie justice of the demand in nn action of assumpsit^ 
having no more cTedit than is given to every species of written 
agreements, namely, that it shall be considered as good, till 
it is impeached.” And in the case of Philips v. Hunter (1), 
Eyre C. J. said, “ It is in one way only that the sentence or 
judgment of the court of a foreign state is examinable in our 
courts, and that is, when the party who claims the benefit of 
it applies to our courts to enforce it. When it is thus volun¬ 
tarily submitted to our jurisdiction, we treat it not as obli¬ 
gatory to tlie extent, to which it would be obligatory perhaps 
in the country in wdiich it was pronounced, nor as obligatory 
to the extent, to nhich by our law sentences and judgments 
are obligatory, not as conclusive, but as matter in pais^ as a 
consideration prima facie sufficient to raise a promise. Wc 
examine it, as ive do all other considerations of promises, and 
for that puipose M^e receive evidence of what the law of tlie 
foreign state is, and whether the jiulginent is warranted by the 
law.” It is now fully estiiblished, that a judgment in a foreign 
court is onl}' prima facie evidence of a debt, and lias the force 
of a simple contract between the parties. 

When it is said, that a foreign judgment is evidence of a 
debt, the rule must obviously be understood with this limitation, 
that nothing apjiears in the record of tlie proceetlings, on whicli 
the Judgment is founded, contrary to reason and justice. If the 
judgment, for example, should appear to have jiassed against 
a defendant, who does not apjiear to have been served with pro¬ 
cess, or to have had any opportunity of defending the action, 
such a judgment would not he enforced by courts of justice in 
this country. Tliis point occurred in tlie case of Buchanan v. 
llucker (2), where it appeared from the proceedings, that the 
summons Jiad been served by nuili.ig up ji copy of the declar- 

(J) ^ II. Black. 410,11) ciTur, ( ') l CiuiiMl). 6.7. o UK 
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ation on the door of the court-house; and it was adjudged, 
that aldiough such might be the practice abroad, it was a 
practice inconsistent with all principles of justice, and that the 
judgment therefore could not be made the ground of an action 
of assumpsit. It will be necessary, therefore, to prove that the 
party was duly summoned, or, if he is described in the pro¬ 
ceedings as an absentee, that he had absented himself from the 
country. (1) With respect to the proof of his absence, that 
fact might perhaps be inferred from a return, of non est in^ 
venUis^ to the process issued against him, if it be proved that 
he had been in the country. (2) 

Although the foreign judgment is only prima facie evidence 
of a debt, for which the suit abroad was instituted, yet Tor 
many purposes it will be conclusive between the parties, ac¬ 
cording to tlie nature of the subject-matter, and the purposes 
to which the evidence is applied. Thus, where a covenant 
hail been made by tlie defendant to indemnify the plaintiff from 
all debts due from a late partnership subsisting l)ctween the 
plaintiff, the defendant, and a third person, and from all suits 
on account of non-payment, proof on tlie part of the plaintiff, 
that proceedings had been instituted in a foreign court against 
the late partners, for the recovery of a partnership debt, and 
that a decree i)assed against them for w'ant of an answer, 
(in conseijuence of which a sequestration issued against the 
estate of the plaintiff, and he was obliged to pay the debt,) 
is conclusive evidence, in an action on the covenant against the 
defendant, who was a party to the foreign suit, and wdio hav¬ 
ing notice ought to have appeared and made his defence; and 
the defendant is not at liberty to shew, tliat the proceedings 
are erroneous. (3) 

(l)Bucluinauv. lluckcr, (.3) Tnrieton v. Tarlcton, l Mault* 
Cavan V. Stewart, 1 Stark. & Sciw. 21. Molony v. Gibbon^, 

(c) By Lord Ellenborongli, Cavan 2 Cunipb. 502. 
v. Stewart, 1 Stark. 525. 
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Jud":ncnt of 
condemn¬ 
ation, ill the 
exclieijuer. 


Condemn¬ 
ation by com¬ 
missioners of 
excise. 


Sect. III. 

Of Judgments in rem in the Exchequer^ and by Commissioners 

of Excise, 

A JUDGMENT of Condemnation in the court of Exchequer, 
where proceedings in rem have been instituted, is conclusive 
evidence in any other court, as to all the world, that the 
goods were liable to be seized. (1) The jurisdiction of the 
court of Exchequer in this case is not only competent, but 
sole and exclusive: and though no formal or express notice 
is given to the owner of the goods in person, yet he has suf* 
heient notice to try the point of forfeiture, by the seizure of 
his property, by the proclamations according to the course of 
* the court, and by the writ of appraisement. 

A record of condemnation, for adulterating spirits, is evi¬ 
dence between other parties; but a record of conviction for 
penalties, which is a proceeding inpei sonam not in rem^ is of a 
different nature, and subject to the same rules as other judicial 
proceedings. In an action, therefore, for the price of spirits, 
where the defence was that the spirits had been adulterated, 
such record of conviction has been held not to be admissible 
as proof of the adulteration. (2) 

Whether a condemnation by the commissioners of excise 
ought to have the same conclusive operation, as a judgment 
of condemnation in the court of Exchequer, has not been 
clearly settled. In the case of Ilcnshaw v. Plcasance, which 
was an action of tresjiass, brought against a revenue officer, 
for seizing goods supposed to have been irregularly lodged 
and concealed, a sentence of condemnation l)y commissioners 
of excise was offered as conclusive evidence against the plain¬ 
tiff; but Mr. Justice Blackstone, who tried the cause (3), re- 

A 

(I) Scott V. Shearman, 2 Black. ( 2 ) Hart v. McNamara, 2 Starkie, 
Eep. 979. By Ld. Kenyon C. J. in 154. by Gibbs Ch. J. 

Gcycr V. Aguillar, 7 T. R. 696. Bull. (3) Lond. Sitt. 1778., 2 Black. 
N. Ip. 244. Rep. 1174. 
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fused tQ admit it to that extent, directing the jury that such a 
sentence was evidence, but not, like a condemnation in the 
Exchequer, conclusive. On a motion afterwards for a new 
trial, upon this supposed misdirection, the Court of Common 
Pleas confirmed tlie Judge’s opinion. “ The reasons and 
authorities,” it was said, relied on in the case of Scott v. 
Shearman, and other cases of the same kind, extend only to 
condemnations in the Exchequer, which is the king’s supreme 
court of revenue, but not to the inferior jurisdiction of the 
boards of excise and customs.” 

From the report of the case of Scott v. Shearman it apr 
pears (1), that the groujid of Mr. Justice Blackstonc’s opinion 
was, “ that im})licit credit ought to be given to any judgment 
in a court of record^ which has competent jurisdiction of the 
subject-matter, and that the jurisdiction of the Court of Ex- . 
chequer was in such a case not only competent, but sole and 
exclusive.” The opinions ofC. J. Dc Grey and the .Qther 
Judges are not reported. They agreed in thinking the judg- 
mmit of condemnation in the C ourt of Exchequer conclusive 
evidence oftJie right of seizure, but it docs not appear whether 
they thought it conclusive, on the ground of its being a judg¬ 
ment of a court of record. Nor is tliis reason stated as the 
ground of determination in any of the authorities referred to 
by Mr. Just. lilackstone. A dillerent principle was certainly 
establisheil in the case of the lJuchess t>f Kingston (2), where 
De Grey C. J. in an elaborate judgment delivered the una¬ 
nimous opinion of the Judges; and it is observable, that he 
pronounced this judgmeJit within a year after tlie determin¬ 
ation of the court in the case of Scott and Shearman. The 
principle, there esUblished, is not confined to the Judgments of 
courts of record, some of which are of a very inl’erior descrip¬ 
tion, but exleiuLs equally to every court of competent or ex¬ 
clusive jurisdiction ; and the examples cited by C. J. DeGrey, 
in illustratioa of this principle, are all draum from the pro¬ 
ceedings in ecclesiastical courts, none of which are classed 
among courts of record. It seems tlicrefore correct to Infer, 


(1) 2 DIac. Rep. 979. 


(‘J) 11 St. Tr 26U 
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from the rule established in the Duchess of Kingston's case, 
as well as from analogy to several cases mentioned in the 
course of the present chapter, that a sentence of condemnation 
by commisioners of excise will be conclusive, on the right of 
seizure coming incidentally into question in any other court, 
in all cases where by act of parliament they have a sole or 
exclusive jurisdiction. 

« 

In support of this position, the following authorities may 
be cited. First, in an action of trover against commissioners 
of excise (1), for levying the plaintiff''s goods by their warrant 
imder statute 12 C. 2. c. 23., the point was, whether, after 
they had adjudged low wines to be strong wines perfectly 
made, their judgment could be drawn in question again, so 
as 'to make the officers chargeable. The Court gave judg¬ 
ment for the plaintiff, on the ground, that the defendants liatl 
exceeded their jurisdiction. Rainsford B. said, that the de¬ 
fendants might well enough have justified by virtue of an 
authority from the commissioners of excise, who are judges 
of the fact, and wliose authority is not traversable by the 
plaintiff, and that the plaintiff here must have taken his re¬ 
medy by appeal and no otherwise. But if the .commissioners 
exceed their authority, anil that apjiear to the Court, then 
their proceedings are coram non judicc, and an action of tres¬ 
pass lies. But if that does not a))pear, it nuist be otherwise. 
Hale C. B., and the other juilges present, argued to the 
same effect. 

In another case, which was an action of trespass against 
commissioners of excise for taking the plaintiff's money (2), 
the defendants pleaded not guilty, imd gave in evidence their 
wjirrant and a judgment against the plaintiff^ on an inform¬ 
ation against him for an offence against an excise law. It was 
objected on behalf of the plaintiff that this judgment was not 
^peremptory, and that the plaintiff in tliis action was at liberty 

(1) Tcr.y V. Huntington and ( 2 ) Fuller v. Fetch, bck)rc Hull, 
Others, Mardr. 480., cited by Holt C. J., ( arth. Kep. temp. 

C. J. in Dr. Cfrocnvelt v. Dr. Bur- 287. S. C. 
ndl, ] Ld. Kayni. 471. 
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to disprove the triitli of the matter of fact upon which the de¬ 
fendants grounded their judgment. But this was denied by 
the Court, and a distinction was taken, namely, that if the 
commissioners hiul intermeddled with a thing which was not 
within their jurisdiction, then all is corani non judice, and 
that may be given in evidence upon this action; but it is 
otherwise, if tJiey arc only mistaken in their judgment in a 
matter witlnn their cogjiizance, for that is not cnquinable, 
otherwise than upon an appeal. 

A tliii’d case may be cited to tlic same effect. In an action 
of trover tor a quantity of tca(l), it appeared in evidence 
that tlie plaintiff sent the tea tor one Lloyd with a permit, but 
tlie porter in Ijis way called at the hotise of one R., and 
set it down there, where the defendant, an excise officer, 
seized it as forfeited for being brought to R.'s house for Il/s 
use without a permit to that place, according to the statute 
10 G. I. c. 10. s. 16. Upon not guilt}^ pleaded, the defendant, 
to shew that the ))roperly was out of the plaintilfj })rotliiced a 
condemnation by the commissioners of excise upon an inform¬ 
ation against U. lor receiving this tea without a permit, which 
sentence, it was insisted, Avas conclusive evidence of that fact, 
being a judgment beti)rc a pro})cr jurisdiction. On the other 
side it was insisted, tliat the plaintifl'was no party to the suit, 
that R. liad nothing to do w ith the tea; and that, if he made a 
feigned defence, or, as the case was, made default, yet the 
plaintiff ought not to be affected by that, but might shew', 
that this w'as a case not subject to forfeiture. But Lee C.J. 
said, “ The judgment of forfeiture is a judgment on the thing 
itself. I low' the tea came to R.’s house was a matter proper 
for the consideration of the commissioners; and, if the plain¬ 
tiff was willing to have defended the suit, he might have come 
in pro intercsse suo, which as he has not done, his property is 
bound. There is no more in this than the common case, 
namely, tliat courts of law pay such deference to the judgment 
of each other in matters within tlieir jurisdiction, that the first 

(I) Robertsv. Fortune, before Lee 1742, 1 Hargr. Law Tracts, p. 46S. 

J., Siftings after Easter Term n. from Ford’s MS. 
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determination by a propei’ authority ought to prevail; so that, 
the tea being forfeited, the property could not be in the plain¬ 
tiff.” And upon this the plaintiff was nonsuited. 

Acquittal. An acquittiil in the Exchequer was considered by Lord 

Kenyon, in the case of Cook v, Sholl (l), to be conclusive 
evidence of the illegality of the seizure. That was an action 
.of trover tor several pipes of wine seized by the defendant for 
want of a permit. At the trial of the cause, the })laintlff gave 
in evidence a record of acquittal in the Court of Exchequer. 
The defendant then insisted, that, under the circuuislances of 
this case, the permit had expired, before the seizure was 
made; and Mr. Justice Heath, who tried the cause, was of 
that opinion; but, 'on its being suggested, dial there had 
been a different determination in the C’ourt of Exchequer, 
he reserved the point for the opinion of the Court of King’s 
Bench, with liberty to enter a verdict for the defendant, if it 
should be adjiulged for him. When the case came before the 
Court, Lord Kenyon thought the record of ac(|uittal pre¬ 
cluded all reasoning on the conslniction of the permit: but 
as the question respecting the judgment of acquittal was not 
upon the record, and the only cpiestion was on the construc¬ 
tion of the permit, a verdict was entered ibr the defendant. 
This case, tliercfore, has not determined, that an acquittal 
in the Exchequer would be conclusive evidence of the ille¬ 
gality of a seizure, although certainly that appears to have 
been the opinion of Lord Kenyon. It may be observed, that 
an acquittal does not, like a conviction, ascertain any precise 
fact The sentence might have proceeded on the ground, that 
sufficient evidence was not produced, on the part of the crown, 
to warrant the seizure; and though the sentence may be conclu¬ 
sive as against the crown, it seems reasonable, that it should not 
have such a conclusive operation, in an action for seizing the 
property, against a third person, who was not a party widi the 
crown in the original proceedings, and had no notice or op¬ 
portunity for supporting the con Jemnation. 

*(1) 5 T. R. 255., and see. n case in is Vni. Al>. (A. b. 22.) p). 1. bo- 
rere Frici-. B. :u'c. 
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Sect. IV. 

Of Sentences by Members of a College^ Convictions before 

MagistrateSy 

The principle, which has been before laid down as appli¬ 
cable to the sentences of courts of justice, seems to apply 
equally to the judicial proceedings of other tribunals, which 
are invested with an exclusive or peculiar jurisdiction. 

A sentence of deprivation or expulsion of one of the mem- Sentence of 
bers of a college, by the master and fellows, or by the visitor ^^F"^^******* 
on an appeal, upon a subject within their jurisdiction, is con¬ 
clusive in courts of Jaw. And tlie justice of their decision 
cannot be questioned even in the King's Bench, though it 
belongs to that court to control them, if they exceed the 
bounds of their jurisdiction. On this principle, a mandamus, 
to restore the fellow of a college, has been frequently re¬ 
fused. (1) In the case of Philips v. Bury, it was decided, on 
an appeal to the House of Lords, tliat a senteoce of depriv¬ 
ation, by the visitor of a college acting within the limits of his 
visitatorial jurisdiction, was conclusive evidence in an action 
of ejectment for one of the college estates; and the judgment 
of the Court of King's Bench, which had been given on the 
opinions of three Judges against the opinion of Lord Holt, 
was reversed. (2) And in the last case on this subject, which 
was a prosecution for an assault in turning out of a college 
one who had been expelled, the Court of King's Bench deter¬ 
mined, tlmt evidence impeaching the sentence of expulsion had 
been properly rejected at the trial. (3) 


A conviction by a justice of the peace, who has competent Convictioii bjr 
jurisdiction, is, till reversed or quashed, conclusive evidence 
in favour of the justice, in an action against him for false im- 


( 1 ) Dr. WitlringtonV. case, 1 Lev. i L(l. Raym. S. S, C. 2 T. R. .746. 
2.7. Dr. Patrick’s case, 1 Lev. 63, S. C. 

rase of New rollewc, 2l/ev. H. ( 7 ) R. v. Oriindon, Cowp. .715- 

Philips V. Hun, Skin. 4)7. 
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prisonnient. Thus in the case of Strickland against Ward j[l), 
tried before Mr. Justice Yates, (which was an action of tres¬ 
pass and false imprisonment against the defendant, a justice of 
the peace,) the defendant produced in evidence, under the ge¬ 
neral issue (2), a warrant signed by him, reciting a convicti(Mi 
of the plaintiff for unlawfully returning to a parish, whence he 
had been removed, and requiring the keeper of a house of 
correction to keep the plaintiff to hard labour; he also pro¬ 
duced the conviction, referred to in the warrant, regularly 
drawn up: Mr. Justice Aston, upon this, gave his opinion, 
dint the conviction could not be controverted in evidence, 
but that, as the justice had a competent jurisdiction of the 
matter, his judgment was conclusive, till reversed or quashetl; 
and that it could not be set jiside at nisi prius.” The plaintiff 
was accordingly nonsuited. 

A\^here the magistrate has committed to prison, not having 
any jurisdiction, he w'ill be liable to an action for false impri¬ 
sonment, though the conviction has not been reversed, or 
quashed (3); as, where the plaintiff was convicted and commit¬ 
ted to prison for destroying game, though, as it was proved, 
lie hatl effects which might liave been distrained, sufficient to 
answer die penalty, (the statute of 5 & 6 Ann. c. 14*. enacting 
diat the penalty is to be levied by distress and sale of the of¬ 
fender’s goods, and, for want of distress^ the offender to be 
committed to die house of correction;) (4) or, where the jus¬ 
tice has committed to prison, on mere suspicion, without 
information laid before liim, (5) So, in the late cas^ 'ofr. 
Grooine v. Forester and Goodwin (6), where an overseer offu^i.: 
parish was convicted under die stat. 17 G. 2. c. d8.r 
neglecting to deliver over to the succeeding overseers a ceitainfi 
book belonging to die parish, particularly described in itlie;>; 
information, and for this offence was adjudged to be. commLUiti 

■ ’ »r !f ia’AT 

(1) At Wnebester Sum. Ass. 1 767, Crepps v. Durden, CoWpu' 

from H MS. note in 7 T. R. 633. Morgan v, Hughes, 2 T. K. 225. 

12 East, 75 16 East, 21. (4) 2 Str. 710. 

( 2 ) St. 7 Jac. 1 - c. 5. (5) 2 T. R. 22 A. a Esist. 

(3) Hill V. Bfttesian, 2 Str, 710. (6) Trin. T, is 16, Mamie ft 

-MS* 
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ted to tlie common gaol, ‘^tohc safely kept, until lie shall have 
yielded up all and enety the books concerning his said office of 
overseer belonging to the said parish,” which were also pre^ 
cisely the terms used in the warriuit of conimltineut, the Court 
of King’s Bench determined, that this cominitnient was not 
authorised by the act of parliament, anti was entirely void ; for 
tile warrant of coinmitineiit casts upon tlie gaoler tlie function 
of enquiring and determining, wliiit wen: “ all and every the 
books concerning the ollice of overseer,” fiir the yielding up of 
which he was to discharge tlic jirisoner, instead of requiring 
the giuJer to detain ills prisoner, (as it ought to liave done,) 
until he should yield up the jiarticular book specified mid de¬ 
scribed ill the infonnation; the warrant therefore subjected the 
prisoner to the risk of inijirisoninerit for an indefinite period, 
Uiiniely, until he had coiiiplietl with a condition of greater ex¬ 
tent llian was imposed by tlu: act of jxirliameut, aiid wlierc 
the gaoler had not adapiato means ol’judging, nia^llicr the 
prisoner should liavc in fact comjdied vvith the terms of the, 
condition. The Court therefore determined, that tlie commit - 
ment made in pursuance of the adjtidication, as well as the ad¬ 
judication itself in resjicct of the inqirisomnout, was clearly an 
excess of jurisdiction, and that the imprisonment was a ires- 
jmss in tlie coimnittiiig magistrate, for which an action might 
be maintained. 


It is reported to have been held (1), that, Avhere actions for 
False imprisonment are brougiit against justices of peace, they 
are obliged to shew the regularity of their convictions; and 
that the informations laid before them, upon which their con¬ 
victions are founded, must be produced and proved in court. 
But it appears from later authorilies (2), that in such colla¬ 
teral proceedings, the informality of the conviction cannot be 
taken advajitage of by tlie plaintiff; and that, if the niiigistrate 
wiw warranted in taking cognizance of the charge, and did ia 
tact convict, this will be sufficient to protect him, however 


(l) Hill V. Batoman, before Ray- (‘i) Massey v. Johnson, 12East, 67. 
nond C. J., S Str. 710. And see Gray i'. Cookson aud Clay¬ 

ton, 1C East, 13, 
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■UTiiguliii ly the conviction may have been dra^ul up*(l} It may 
also be collected from the lute case of Gray v. Cookson (3)» 
tiiat, if the magistrate hud a general jurisdiction over the sub¬ 
ject-matter, evidence of facts not stated in i\ui conviction is not 
admissible, to prove that the conclusion drawn by the magis¬ 
trate was erroneous. ^ 


Kule as to 
limited juri.« 
diction^. 


It is a general rule, with respect to special and limited 
jnrisdictions, that where a person acts as judge, (that is, where 
he has over the subject-iriattor a general jurisdiction, which he 
has not cxceodod) he will not bti liable to have his judgment 
examined in an actit>n brought against '^I'hiis if an 

ecclesiastical Judge ])rocee<]s to excomiininicate in a cause, in 
which he lias jiirisihclioii over the .subject-matter, * 1)0 will not 
be liable to an action, although he prottcetl to i^xciunmunicate 
erroneou.slv: but if he excommunicates in a matter, in which 


V 


he has no jurisdiction, }i<^ will be liable to an action. (1') And 
where a statute proviiles, that the jiulgment ol' commission¬ 
ers, appointed by the act, sliall be final, tlieir decision is 
conclusive, and ’cannot be tjueslioned in any collateral prt>- 
ceeding. It has therefore been liekl, that a certificate from 
commissioners for settling the debts of the army, stating that 
ii’O much was due from the defendant (an army-agent) to the 
plaintifi' (iui oflicer), v.'as conclusive in an action brought to 
recover the money; and that no evidence could received 
to shew, that the commissioners liad itinned a wrong 


fnent, (5) 


(l) Where a conviction ha» 

tho magistrate h prott-cted 
in certnip casc^ hy ^tat. 1*5 (jrco- 
t:. J-il. 

(3) 15 -AT S*-- .il-o 

7 T. R. 635, n. 

(3'^ ^farsHalsea case, lo Rep. 76 , 
Br. ‘Orocnveh r. "Dr. Borwcll, l LcJ. 
Rav, -tfl-t. 46";.; l Salk. 3‘ji6. S. C. 
Miller V. Seftfe, 2 BIrck. ll'iS. 
V. Mncfiadnn, ante, p. 3i5 


( i} Ackerle\ I’rirkm.'ion uaJ 
Mrtwdesk'y. 3 "Maulc ife Selw. *IU. ^ 
j/) Mooiij V. Thurston,: Str.‘^s^- 
rnit d by Pratt C. J,: and a new 
trial aftervr..rds refused tlie' 

^'onrt. Sec also Lape v. 

Bull. N. P. : Earl of itaiTnor IT 
Raevc, fips. <&: HuB. 39l!« .>• 


• 1. * 
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CHAV. IV. 


f.' ;. ' j .Oj'cerluin ol^tT Judkjal Procci^clJ^ig\^^ 

|)ivkcik 1 iiovv to ln*at of tiu* iKiiulssibilily of ccrtiiL'i 
otln:r jiiflicuil procoeiling-i; and In tlie juvsC'.ic cha]>ter 
It Is pro|>os',N! to Ctnisulcr tlin ;i{Intissn)iiit.y ol* |)rocL*o(]ings in 
t^finiiccry, »d' depositions, inquisitions, irxamiiKitions taken 
inider acts of |>arJiajiit‘nt, jiidgnicnts (»!* inferior courts, and, 
lastly, of awards. 

• j • ' 

Sixn'. 1. 

Of Pi'ui'crdinj,^ in (.■hatici’ryi 

2 ^ DiTCanc iti ili<: C^ourt *>f ('bantvrv may bt* given in evi- Deert'^, 
dc»ce on tiio xam(‘ and mubn* the same linutations, us 

the verdict or jndgmr rtt of a ctairt of cornnioii la*r.I) 

! ^ 

. -cothuion o|)iijit)ii used to \u\ that a bill in Chancery, Etil. 
.vbtch lan.l been foilowed u}» by i^iiicr procccdiin-s, \.*as uti- 
HiissiWe ill tividence against tiu- nnnplainant, as an udaii,*- 
isiou of filets. (1) '* I'lic aliciraiioiiv in the bill, it was sakl, 

be supposed to be true: nor is it to be presumed, tliut Uk; 
billrwas preii'rred by a counsel or solicitor, without the privity 
jjurtv lumscif. (2}'^ I Jowever, it is notorious tlutt many 
of the facts stati'd in the biil aiv tlie nuiv suggestions of 
counsel, made liir the purpose of extorting an answer from 
llic. defendant. 'Hk' general ruh; thei'eforc'Is, lliat a bill in 
CUmtKHny be evidence, except to sli^w tbirt such a bill 

exist, and tlial certain tacts were in issue between the 
in order to introduce the answer or the depositrbns of 
witnesses (.^):-it is not .to lie admitted as evidence, iu<ourts • 
of law, to prove any hicts either alleged Or denied in 

' , ■ • .. 1 ' . 

(1 ) See ante, p. .'Jto. (a) J/Oni FeriTPs v. Shirley, Fitz- 

(a) Snow V. IMiilips, \ Sid. ^21. gib. lOfi. Bull. N. F- -•J.'J. lipwer.' 

Gilt*. Ev. '12. ^Vooilctt v. Roberts, man v. Syhourn, 7 T.K. ,7. I VVigbtw. 


1 Chati. Cas. 64. contra. 


325. 
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bill. (1) Lord Kenyon, indeed, is reported to have admitted 
a bill in Chancery, filed by an ancestor, to be evidence of a 
pedigree there stated, as a declaration in the family. (2) But 
it was resolved by the Judges in the Banbury peerage case, on 
a question put to them by the House of Lords, that a bill 
in equity, or depositions, cannot be received in evidence 
in the courts below, on the trial of an action of ejectment, 
jigainst a j^arty not claiming or deriving iii any manner under 
the'plaintiff' or defendant in the Chancery suit, either as 
evidence of the fiicts therein deposed to, or as declarations 
respecting pedigree. (S) And even if the bill or depositions 
could be received, some extrinsic proof must be given of the 
relationshi}) between the complainant and the party wliose 
pe<ligree is disputed. It would not be sufficient, that the 
bill ])urports to have been filed by a relation. In the Ban¬ 
bury jjeerage case before mentioned, wliere C, D.’s legitimacy 
was in question, the claimant offered in evidence u bill filed 
in C. D.’s name by E. F. his uncle and next friend, stating his 
legitimacy, hut there wus no proof that E. F. was his uncle : 
the Judges, being referred to for their opinion, w'ere unani¬ 
mous, that extrinsic proof of the relationship was essential, 
an<l the bill, which was aibove 150 years old, was accordingly 
rejected. (3) 

Answer. ' Answers in Chancery are confessions on oath, and tlierc- 

fore strong evidence against the party w'ho makes lliem, 
Wlien an answ’er is read, all tlic parts must be taken 
together, connected, and entire. If only a pai't is read in 
evidence, die other party is entitled to liave tlie whole read (4); 
and if, on exceptions being taken, a second answ'er is put in, 
the defendant may insist upon hanng that also read, to explain 


(]) Banbury Peerage case, reported 
from MS, in Selw. N. P. 685. 

(2,) Taylor v. Cole, utt after Hit. 
term, 1799, 7 T. R. 3. n, 

^ (3) MS. cttBOi in g Sehv. N. P. 6ss 
Feb 1809. Sec also Berkeley Peer¬ 


age case, Mipra, p. 247 .; antj ,Fre^ ^ 
man v. Phillipps, supra, p. 25l> 

(4; By Holt C. J, Lynch T. Cla/ke*: t 
3 Salk. 153. Earl of Bath v. Bajttcr% 
sea, 5 Mod. 9. ' 
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what he swore in his first answer, (1) This is the general 
rule, when an answer of either party to the suit is given in 
evidence against him, to prove a point in issue. But if an 
answer is produced, merely for the purpose of sliewing the 
incompetency of a witness, who has in his answer admitted 
himself interested in the event of the cause, that part only is 
to l)e read which states the ground of interest (2); for if 
the witness is incompetent, his evidence ought not to be re¬ 
ceived in any form; on the other hand, if he is competent, he 
ought to be examined viva voce in open court. 


WJien you x’ead the answ'er of a party, saj^s Cli. B. Gilbert, 
the confession nnist be all t^ikeii togctlicr; you shall not take 
only what makes against him, and leave out what makes for 
him; for the answer is read as the sense of the party. (3) 
But although the defendant may regularly insist on having the 
whole of the answer read, that, by comparing the several 
parts with each other, the true meaning and extent of tlic ad¬ 
missions may be more clearly understood, it will not therefore 
follow, that all the parts of his stiitemcnt are eqiuilly credible, 
or that every thing, which he asserts, is to be admitted, as 
strictly proved. If^ for example, he states a fact, not from his 
own knowledge, but on mere report, that would not be evi¬ 
dence^ ill Jiis favour; as, on the otlier hand, it would not be 
evidence iigainst him, in case he had acknowledgetl the re¬ 
port, to be diflbrent. Tlie objection is, not that he speaks in 
hj^i own behalf^ for that difficulty is waved by the other party, 
wliqo|flLers the answer in evidence, but that he speaks from* 
and J^os not the means of knowledge, which alone can 
to. In the case of Roe on demise of Pellatt 
and others against Ferrars (4*), whei'e the defendant gave in 
evidence an answer by the lessors of tlie plaintiff, Mr. Justice 


pbierving upon the degree of positive proof, wiieb ' 
the^ai^^rs of'the plaintiff had drawn from the ih tl»^; 

if^our,'' expressed Itiniself thus: — “ It is U’ue* thu ^be 



(1) R. V. Carr, 1 Sid. 418. Bull. (-3) Gilb.Ev. 44. Seeante, p. 111 . 

N. P, W7. See ante, p. I U. (4) 2 Bo?. & Pull. .542, 5is. 

(2) Spurhi V. Drux, trial at bar. 

Bull. N. P. 238. 


A A f) 



ffSS 


O/' Pt^ccbdlugs' iniJfiiikcerif. ' £0h;'4. 

ans«vr \v4s rutitnlWLft' iiiU^ ilie <'hxis« bV 
wlios:.; some pnrf.^ of it u'fcr* ic.'id. lJut iir Uio.’^^r^paot^, 

on M'hicli tiK* !c‘ss(»rfi of the |>itiinti*r veluid, tliov sj^i .vfc'tfiijiy sto 
what '' limy havo Imintl as mith.” Itlnnk lluit waS''utH-wl- 
inissiblo t*VKu*iu-t*, U\v il appears to iiio, that v.haiv c^ne jmrty 
rciids a ])art of thi- atisw. r oi' tho uthov j^’u ly in evuli iic\< lie 
makes liic uiioic adinis.-*ih[e (aily so liir :is l<i w«v(» any ohjftv 
lion to tile otMnjvHriicy th*- lostiniony of ii;e jiavty lookhiij 
tfie answors. aiul Uiat in^ does not lIuTi bv adnnl ns evidt^Yee 
fill the tkers, 'AiiJi-h inay laippoa to have ht-cii MaO-d l)_v way 
of hcarsaA oolv, in the ('oiirso of tl»o ans\\i'r to a hid fih ii lor 
tliscovrre. This ptaiit, ho added, does iu»t iiulood aj>}>eaT to 
ImAt; Ivdi <*oi)U'Sioi[ at tlife trial, I hnl it hetn con tested, I 
sliouhi I'.of liioo^-hr rlii. court hound to send Uio ciiso tloivii 
for a new trial.’' 


j^aswerjiy- aIK•.'.^er iii a lourt orocniitv is ey;do:u*o ae’^aiust the partv 

privy. * -vvlio Jiiado'iu and against all persoc.s ciHhning' mulcr him, 

'rinis. an an v\i.-r lo a hill iiled in tlu* C'our! oT Kxclietpicf- in 
a suit in^titiiO'd li>r tirhe-liav I'v a vicar a^aiic-t ih(‘ n clor and 
Others (owners oT hnuis in the ]’>;n’ish\ in whicli answer tim ii4:- 
fendanls dispuUd tlic vicar’s claim, and declared tliat llVe 
tithes in question beionged to tlu‘ rector, will hi* evidence, Jn 
an aciio.n lor lithes by a suceecding lectin* aoainst tiwmn's or 
occupiers <jflae I'orne iaiifls. h»v tile tith<*> ol'wliicli the ior'iWr 
suit Avas ipstituu*<!. It is erinaliy adjuissihle in eviiumv, fd- 
ihougii a decree is not s.heAVii to liave been made in the snii (J'j; 
and pj'f»of of an exa'uined cony will he sulKeicnt proof ai' tl 
mmAver. {1) 


t t A 

4^ 


Answer of 
SiUier. 


The answer of a fiiinor by his guardian is not evidelUe 
ngains-t him (2) ; because, in reality, it is the guardiatf s answer. 
Tlu‘ guardian i-i sAva)i-n, not the ininorj wIki j)Ossibfy THhy 


a 


. fi; l.ady Oartiuouth v. Roberts, v. Olivo, Clwiil. 701 . , F4rl oFlSfes- 
IC Fii'-f, .""'j. 'flu; suit wah aban- m\ . Teiiiplo, f Lcl. Ilayni. V.**"” 
(jouwri ly t!i(: sirar, who frein 'j.i) Kcclcston v. Pet^, Cartli. Vli. 

T P. Wms; Oilb, £v. '^4.' Cow * 
l>nc V. Klv,iJ9«- ‘ • 


fmu' I-nI'I {U’Xjuiest (xi. xSey aho Tra- 
vis V. ( hab'iivr. S (VaviII. J 1?"7. As!i- 
lin- 1 '. pew< r,0-v’it 'c?f> Jierison 
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fknpwr.nothing of itsconttaits. Aud ihevefor^ 4n iwi^weri .pur- 
jwrting to be die ;ansiver of a minor bj' hij^ mother and guar- 
■tJiari,.muy bo ro;i^l aguiiiKt die mother in anotbei- cause, wht^re 
the is defendant in her own t?apaclty. (1) 


The answer of one defendant, generally speaking, is iiotevi- 
dettec against a co-diifondunt(i!); for if diat were allowed, a 
’ plaintiff raigiit make one of his friends a defe:i(*nnt, for the pur¬ 
pose of procuring an answer iji his favour aguinsl the ciMit - 
tendani, who would have no opjxnMunity of crohs-exaaiiiiati(m- 
But JJS an admission by one of uvo partners, concerning 
joint contracts during the partmnship, is goori evidence to 
‘Charge li:c <'du.;' p.nliK!;’in an action iiim alone 

(50^ in an action by a creditor against sonio of Uio i)artne,rshij) 
firm, the answer of another partner to a bid filed hv otlicr 
creditors, has been received in evidence against thcMlefondanis, 
not iraleod to prove tin; ])artncrship, but, that Ixang t;sla- 
bllihed, as an admission against those who are as one person 
with him in inten^^t. (4) 


Answer of r- 
fIcfcnJant. 


It does not appear to have been oxjiivssly detenniiied, whe¬ 
ther an answer bv a married woman can be used as cviilcncc 
Ugainst Inn’ in ar* action after the husband's death. In the 
cas(j of ^V"ro|t‘:slev ncrninsi Ibnidisli and his wif'/.')', ■whore it 
was argued, that the wife was not bound to answer, on du; 
grcuml that the answer c^)lI^^I Jiot hr rejid agaiijst her husband, 
nor against lunelil as sfie is su[»[K).sed to be under the control 
<tf the husband, and not to answ<'r freely), the Lord Cluui- 
ceMor said, la- woiihl net give any oj)init»n, whether U»c 
an.iwer may Ih- read against tl»e v :f', when discovert; hut ;i,s, 
.ill aII time.; liicada* wife as well as tlic hushaiid had 


of 

m^rriM 

wnwiw. 


ibecii compollc’d u» answer, he would u<)t overthrow what had 
luicn tlie cousUua practice/' 


(1) Bciij'ley V. y Schoal?* 

Lefroy'-^ Ue(»..7i. 

(c). Wych V. Mi'jlI, 0 1*. W’xw '. ."M. 
361. 

.Wooil ami<al4Uo, Awiyrjccs of 

Iljnfiov othTr*. V. BreldicL 

7 Taunt. R*ip. lo;. Si'»'an>*', p. o|. 


(4) Grant v, JackM?n aud others, 
Ptiike, N. P. C. SJO.!. See Lucas v. 
Pf L;* fVnir, 1 Maiiic & Syl\T, 250.; 
also [). 95. supra. 

(5) 7 P. t' rns. '7■IT. Si*c 

*> Vci. ^ 


\ A 
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Pepositions. 


Order for 
iiuiking depo¬ 
sitions evi¬ 
dence. 


Of Proceedings in Chancery. [Ch. 4. 

Depositions in a suit in Chancery, which'are the written 
examiniitions of witnesses taken b}’ officers of the court, or by 
commissioners specially appointed for the purpose, may be 
given in evidence in an action at connnon law, on the same 
matter, between the same parties, or between any who claim 
under them, if it can be j>roved at tlie time of the trial that 
the deponent is <!eaci(l); or, that he cannot be found after 
strict enquiry (2); or, lhal he has been subpoena’d and is un¬ 
able to attend from sickness (,'i); or, if it can be proved, that 
lie has been kepi away by the contrivance of the other 
party ('!•}; or, tliat iie is out of the kir.gdom, or not amcnabli: 
to the process of lla* court. (5) In either of tliese cases, de¬ 
positions are aJmissihle in evidence. But if the witness 
himself is in a state to be prodiicetl, his depositions cannot be 
received. The party who wishes to have the benefit of his 
tescimony, ought, if he is able, to bring him forward, that he 
juay undergo an oj;cu examination, in the face of the j)ublic, 
before the jury and the court: a mode of enquiry generally, 
more conducive than anv other to the discovery of truth. 


It is the common practice in the Court of Chancciy, when an 
issue or trial at law is directed, to make an order that the 
depositions of witnesses shall be read in cvitience, if it be sa¬ 
tisfactorily ])roved at the time of the trial, that they are unable 
to attend ill person.((i) But this order is not made, for the 
purpose of making that admissible in evidence, which is of a 
nature not strictly admissible in courts of common law', but 
for the convenience of the parties. For if de|)ositious are 
ofTered at the trial without sucli an order, the wi|ole record, 
bill, answer, &c. must be proved; but if there is an order for 
reading the depositions, the court of law will read them 

(I) Godb.p. 193.pl.276.^v'p.oaG. Kay. IlfiG. 1 Atk. 415. dilb. TiLi 
pi. 418. Fry v. Wood, 1 Atk. '■ " - ' ^ 

llcp. 445. Giker v. Fan well, 2 V. 

Whi< ' Gilb. Ev. 54. IJiiIL 

N. P. 2.79. 

"(8) See eajies in (t). Benson v. 
bbfore K^ypplds G. B. 2 Str. 

920. ■' 

v.'llcyiid nni! others, 

I Mod. Adm. per cur. in Kins- Utuni. .> lo. 

»ri.oi V. irial Ml har. 2 T/d. 


54. Bull. N. P. 2.39. f VeB, 

licam. 22 . 340, Jontis V. J9iui4 1 

1 Cox. Gas. 184. ! 

(4) Bull. N. P. 243. . . . 

(.5) 1 Atk. Kcp. 445: ^ Kpri 
tham -■ ^ ■ '• * ’ . - . V 
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Without gbing th%ugli the regular and strict course, which 
is gCHerally necessary for the purpose of making them evi¬ 
dence. (1) 

When a witness has been examined on interrogatories, 
and, afterwards happens to become interested, the Court of 
Chancery has allowed his depositions to be read for him, 
a^ Evidence in his own suit, on a bill of revivor. (2) “ This,” 

said Lord ITardwicke, “has been allowed on just reason; 
because his evidence must be taken, as it stood at the time of 
his examination, wliich should not be set aside, unless it could 
be supplied by other evidence.” (3) But a tlifferent rule has 
been established in courts of common law. It was resolved in 
Tilly’s case, by the unanimous opinions of the courts of King’s 
Bench and Common Picas, that a party to an action of eject¬ 
ment could not give in evidence liis own dejiositions, though 
he hiid made them at a time when he was perfectly disin¬ 
terested. (4) 

Depositions arc not to be admitted in evidence for a party 
to the suit, against a stranger, who was not a jiai'ty, nor 
claims under either of the parties (5); nor can they be used 
by a stranger against one of the parties. (6) An exception 
has been made in cases, where the question is on the existence 
of a custom, or on the right to tolls, or where heai’say and 
reputation would be good evidence (7); and in such cases, 
depositions are admissible in evidence, in a suit between 
oth^r parties, provided they have not been made imt litem 
mvtanu But if tbc (juestioii at issue is precisely the same in 

J lj Paluicr V. Ld. Aylesbury, 15 224.; Baker v. Lord Fairfax, I Str. 

101.; Buil.N. P. 242. 

2) Gbsii V. Tracy, 2 Vern. 699. (5) Hob. Ucp. 155. 2 Holl. Ab. 

.AVhis. 2.47. S. C. Haws v.Hand, 679. pi. 8. 1 Veni. 413., Cooke.v: 

2 Atk. 615. Fountain. I ; 

(. 1 ) In Glyn v. Bank of England, (6) Rusbwortb v. Countess of 
2 Tij!. Pembroke and Currier, .Har4r^ 47U* 

1^4)'Tfilly’.s case, 1 Salk. 286- See Gilb. £v. 55. See ante, p. 519. 
aIimHo(^roft .v. ,Sn)itb,£(p Cas» Ab. (7) Bull, N. P. 239. See ante, 
^ . p. 52 a ■ . 


Depositions 
not evidence 
against a 
stranger. 



Of in' Ghnfieeryi [CJh. 4. 

a, 

both the clcpositions iti the former siiit Cfinaol be ail* 

mitled. (i) 


De pofiitioni 
Oil leading 
rjuettions. 


Depositions in a suit, instituted for the purpose of pei^‘- 
tuatinjr testimony, arc not objectionable on the j!:rO>tftd‘that 
the intcrrog«toi'ie;f, in answer to which they were lAiklc, Wr<^ 
leading interrogatories, ami such ns could not regulsiriy be 
pm on the examination of a witness. Thus, in the ca*?™ Of 
Williams v. Williams (12), where die question was ns to the 
locality of rortaiu lauds, whellier llu^y were situated in the 
county of A, e*r in that of U., an exemplification was jiro- 
duced of an ancient record of proceedings in a suit in the 
Court of (.'hanccry to perpetuate testimony; and an objection 
was taken to several of the depositions, that the interroga¬ 
tories were leading. But the objection was over-ruled; and 
the Court of King’s Ih nch afterwards determined, that the 
depositions had been ]>n)j)erly admilte<l: for the pmtj’, against 
whom the depositions were originally inndt\ laid an ojiportiiinty 
of objecting to them, and might Iiave applied to have (hem 
expunged, instead of which he allowed jiublieation to pass', 
and the evidence to be exemplified; the objection, iherU- 
fore, though it might have been taken with effect in the first 
instance, was now too late, after such an ae(|uicscencc by the 
party. 


Depositions, Wlicn a bill has Iw^en dismissed, the rule respecting the 
admissibility of the depositions has been laid down with !!hc 
, following distinction. If the biil was dismissed, bccAtis**.* ’th'!^ 

court considered the matter to be unfit for equity to dcct^C, 
the depf>sitioiis may still be given in evidence, presided the 
fiubject-matter of the suit vras regularly before the court, and 
within its jurisdiction, (ft) But if the suit in equity l)C dilf- 
missed for the itregularity of the coinplaiiumt, it ha*! betm 
said, that the depositions in that cause cannot be read in any 
fresh Suit Thus, where a devisee brings a bill of revivor, on 

' (1) Ao'kWPeerage else, supra, t-) < Maulo&Selw. ir*r. Aiidse'- 
p, si?, freeman v. Phillip?, supra, infra, p, ji. - 

p. V5I. Smith v, j,,}. Ut»y.*75y- 
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isMit hy tlevisor, and Uepositionjs are cnk^t 

kml then the car.-se on the lu.iirinrf is dismi-rsed, tbc!(|{iU50-:a 
(leviNce, us a jiiirchiu-^er and not by representation^ 

i:aniiof+hrM»i'^tt bill o( revivor, the clcvi^e will wot be allow^i 
oij. favjAvbiuji^ a new ori^ioal bill, to use the fonncT deposi¬ 
tions j..lor. iu the iirst cause, in which the complainant lois- 
VOoiCshi;; ver.naly, there was no complaint regulai’ly l>efluy: 
the oort, jiudccais -tjeently tliere could net regularly be any 
,dejHtsiUoits (i) 


ji' t!ie. witness alter Uniig examined tic bene esse should dip 
bfjifuv the sk il ndant puls \n his ajiswcr, his deposition can¬ 
not be read {‘J}, ia cause (Ju; t>ppo.site party had not the powpr 
t>f ci’0'%»-»‘Xamii>at*H>n ; urul the rule of common law'is strict, 
that no evidi-iife .'^hnll lu* admitted, but what is or might have 
U;en mah.r thj t'\tm>iiuitioii of, Imth })itru<:.s, ‘-In such a 
.tiieve,’ '‘uys (h. lb (Gilbert ;:j). ‘•the coarse is to juove tha 
n^nrt of C'ii.uw’tv , tbat the dtposition of the deceased wit¬ 
ness should i)c read; iiud. il’ the court see cause, they will 
order it. and this order will bind the parties to assent to the 
niiiding of Stu ll depo;,alous, though it does not bind the court 
of nisi priusf' 

'I’h ’ i. iisoii why depositions lire not icad in evidence, be- 
lore the defcrKlaiit lias put in his answer, has boon befors 
niculioucd to I'c, localise it dtJi's not otherwise appear that the 
Jitlvpvsc parlj- Imd liberty to cro.'-s-exaiiiiiie. I'his reason will 
not m>ply, where tlic delt*ndaiit is in contempt tor refusing to 
;nni>Vs’i% If adverse p:irly, says Cli. li. Gilbert, liad been 
ip coJAteiupt, tijeji the de])ositious of the witnesses shall be 
.iwlniiltedy lor tlieiJ it is the fault of the objector that lie did 
ijf>t cross-examine the witnesses, since he would not Join, tbe 
iCXUpiiiAWtipa. (’tf) This sulyect came before die court , jqf 


Blfccl;hV>K-'i' V* Miildlotoa and 
others, Chaa- C-as. 17 ^. Gilli. Kv. 

set 

fc) - V. Browne, Hardr. JiiJ. 

Oiittoniv. Colt, Sir T. Ray, ,' 55 ; 5 . n. 
Pnrrl V. Gnv cited in Howard v. 


Tromaine, I Sliow.' 56'5^ fi«rc^- V- 

-, U Jun. 165 , Bull. N. P. 240. 

(;5) Gilb. £v. 57, 5a. > Bull. K. P. 
'J40. And tfoo Mariideniv Bound. 
1 Vern. 531. 

\ 4 ) Gilh. Ivv. 5*5. 
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King’s Bench in the course of Ciizenove v. Vaughan (l)j 
from which it now appears to be clearly settled, that deposi¬ 
tions are not allowed to be read in evitlencc, before answer 
put in, or before the party is in contempt, unless he has 
had an opportunity of cross-examining; but if he has had 
such an opj>ortunity, and has omitted to avail himself of it, 
he cannot afterwards make that a ground for objecting to the 
depositions as evidence. 


Sect. II. 


(f IJeposifimtSj Examinatmis, Inquisitions^ SfC. 


De|>oBitioi]s 
on interroga¬ 
tories* 


Deposirious in 
Incfia. 


Depositions are frequently taken w ith the consent of the 
parties to a suit, when a material witness is about to leave the 
kingdom, or resides abroad. (2) These depositions may 
be given in evidence, if at the time of the trial the witness 
has quitted the country; (3) and they are admissible in cri¬ 
minal, as well as in civil, cases. (4) But if the trial comes on 
before his departure, or after his return, tlie depositions 
cannot be read. This rule, however, is not to be taken so 
strictly, as to make it absolutely necessary, that a witness, who 
is about to go abroad, should be on his voyage, when the trial 
comes on. If the ship has sailed, though it may have put. 
back, or if the witness be on board, and the sliip ready to sail, 
though prevented by contrary winds, that seems to be suffi¬ 
cient (5) But it would not be sufficient to shew, tluit the wiu 

ness'-fs h seafaring man, and that he lately belonged to a vessel 
ItiUi \ - i • 1 ' • 1 r 

lying at a certain place, without proving that some effort bud. 

been lately made to find him. (6) < 

iff ^ ; ■( ''ii m 

\ ihiu. 

•. * • I .. 


IK 


ti 




iere an iiidictment or infurinatiun is exhlbitod in' the 




King’s Bench for an ofience committed in India, or where a 

y) » 4. (4) R. V. 

^ ^ Selw, fios, }H no'iOK 

mode of taking the examination on '(5j Fonsick V. Agar, € Em. N. 
interroptoricii, sec 2 Tidcl. Pr, 854. P. C. 92. Ward v. Wells, 1 Taunt, 
(pje^noii.case, $Sglk. lS9t 4G1. . ' ^ n) 

(s) Falconer v. Hanson, 1 ChtlfaiKK ^ 
172. 
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snit has been commenced in any court in this country for a 
cause of action arising in India (l), the depositions of wit¬ 
nesses may be obtained under die provisions of the statute 
13 G. 5. c. 63. ss. 40. & 44. This statute enacts, that the 
court may award a writ of mandamus to the Judges of the 
courts in India, as the case may require, for the examination 
of witnesses, who are to be examined publicly in the court 
upon oath administered according to the form of their several 
religions; and these depositions, duly taken and returned, in 
the form prescribed by the act, are to be allowed and .deemed 
as good and competent evidence, as if the witness had been 
sworn at the trial, and examined viva voce. 


The depositions of witnesses, taken by commissioners of D^ositiont 
bankrupt, could not formerly be given in evidence, in an action 
to try the question of bankruptcy or any other question con- bankrupt, 
nected with it, because in these proceedings the parties 
interested had not the power of cross-examining die wit¬ 
nesses. (2) But now', by the statute 5 Geo, 2. c. SO. s. 41. 

“ Upon petition of any jierson to the great seal, praying that 
die commission and the depositions taken thereon, or any 
jiart of such depositions, and any otlier matter or thing re¬ 
lating to the commission or the proceedings thereon, may be 
entered of record, the great seal may direct them to be en¬ 
tered of record; and in case of the death of the witnesses 
proving the bankruptcy, or In case the commission, depo¬ 
sitions, proceedings, or otlier matters or things, be lost or 
mislaid, a true cojiy of the record of such commission, depo¬ 
sitions, and pr«)ceedings, or other matters'or things, signed and 
attested as therein mentioned, may upon all occasions be given 
in evidence to prove such commission and the bankruptcy of 


such person against whom the commission issued, or ot)^ 
matters pi things.* 


>> 




.-vyi 


jJepositious, when recorded, are eyidgnj^^Jn fft 
action at law, to prove the precise time, ivheti iUif 

Vi ^ -At 

(l) Francisco v. Gilmore, 1 Bo*^, * ( 2 ) 2 Roll. Ab. 

& N.P, sjtS. 



m 


bcnkruptpv miah (l); 4br ihi* \t\t»i^H 

his HtbrV t)if* rrtinnii^.^ifm^t.s, withriift * 

i,ct of bftiiknijitcv ,wii« conmiithij. f thiisi 

aatai^utlv and of course, and thcrutbre i& the iruuv Jikclv iw 

4 • 

4 * Jl'* ^ * * 

Speak ih^ (rUtli. fa laany cases, its aio iK‘t O^-iXrtjk- 

ruptcy dcj^wls oh the time. 'J Ik* logislliLure nMisufevediibl'Ks 
commissioacrs us indilfertut pt^rsons, C'X5i,naiun/:C l)u* Avitiu^ssiJd 
wixli impsirtiality, and taking care of the interests of till 
iwrtios.*’ (i^) 


rrcKeecliiU's 
ill bankrupt 
c«se« iimltT 

&t. 49 G.a: 


n'he statute 4.0 G. ,‘5. c, l‘ii. s. 10. caacis. that, in all aotioatJ 
hrou'di* by or nu'ainst assignees, the coiiiiiiission mid t):o 
proceedings of the commission* rs .arc to be r* reived iiKC\i- 
df!-;tcc of liio petitioning <'j'c-diior's ilebt, and of (he trading 
and bankruptcy, imless the other party in the action, if d:j- 
ibndaot, at or before tl)e time of pleaiiing u> the arthni. lUid, 
if piaitUid', before issue joined, givi* n*nic*‘ in writing to Jdiuli 
twssignec, that he intends to *lisput<' the same. And'by:)(Uu;- 
ticn II. of the same act, in all suits in iqiiity by or bguinsf 
aSfeign*'os, the commissitui and ]>rocof;<liugsi are l*» be 
ns cvidcticf; of the ])eiilif)niiig OHllror's <lebt, and of iK' 
trtding and bankniptoy, against ail tli*' other parties fo llm 
flttit, unless such yiartics, some av om ol' tlu in. within f\in 
da^ after rejoinder in the cause, give Jiotice in writiiig' t.> tfco 
assignees, that they intend to dispute' the same. 


>. IjviJf.'ice, 
between what 
partie?. 


This statute applies only to those casts, where the assigfiie^iS 
jir* parties to the action. In an action l>etwcen third yiersoh^’ 
if 'the tnlidity of a commission of bankruptcy rottics ‘ }n«i 
detttMy irtto question as n ground of defidice^ it 
rtjgdferiy proved, as it would have b*‘en before the pkssffijg^trf* 
the S!?!itutfe.(3) But the statute is not confined to CrtSek ■#lret^ 
the assrigilees are named as such ui)on the 
apply, where the opposite party know's, that they make out 
thieir title xxti^t the commission. (4) Nor is tlie cpii- 

I , 

f" *» fcj' ^ 

(Ij Jaasoy^y, whon, l Doug. (3) Doc dortt. ? 
isr. ' -V Taunt. 741, 

T51 By Ld. Mftrtgfiefd, fh. ‘ • 

251. 




S®ct ^0 Q/' ^ ^c. S^ 

iine(iU>itb^«A£Mat=wbot(: the or^.ihe xHdy 

ort Uie. record; if there are otlier eo-defcndiints, vrtio justify M 

$ei"vant» of t}}e assignees, the statute o<|uaIly applies. (]) 


When the prtx^eeding's are offered in evide/ice, it will be -• Ctt-stoJy of 
sufficient to prove, that they came out of the proper custodyi [n^|^^*^*^***^ 
iuom 1}\ that of the solicitor to the conunission^ or to prove 
the hand^writiiig of one of the commissioners, be£^e whom 
they were taken. (2) Siicli evidence is necessary, although 
there has not been any notice of an intentbn to dispute their 
valklky. . 

: iwi ,!•' 'Jj 

The itatute requires the notice, on the part of the plaintiff, 3. ^vice of. 
to be given belbre issue joined. A notice, therefore, delivered 
at the time of delivering the issue witli notice of trial, is 
ineuflicient. (3) The notice by the delcndaiit is to be given 
at or before the time of pleading; if he has omitted to give 
notice before pleading, the regular course is to apply to the 
Court for iciive to withdraw his plea and plead de nowi the 
last plea would then be consider<:^l the party’s pica to all pur-* 
poses, and a notice given at the time of pleading such plea 
is^a sufficient coiiiplumce with the statute (4): but, without an 
Application to the Court, he cannot regularly willidraw the 
plea, and deliver it ;igain with a notice, ilio^h the time for 
piemling has not yet expired. (5) With respect to the serving 
of the notice, seiwice on the assignee in person is not neces¬ 
sary; a delivery of the notice to the attorney of the party 
is tbe best tor all practical uses, and will be sufficient ^ Imt it 
i^Mt a service, to deliver the notice to a servant at the 
dMMing-house of the assignee. ((>) A notice, that the defend¬ 
ant) nteans to dispute the validity of the comraissioii, is not to 
^ considered as part of his evidence in the cause, but may be 
pypved^at the beginning of the trial, and iuiiuediately calls on 






•’fl) fliToidii V. Cousins ami other-*, 
% Storkie, ISS. by *Baylcy J. 

Collmsopy Cnnajib. 

(s) ft|cl\in()n4 V. Ileapy, 4 C?am^>b. 


(4) Dechanne v. Lane/Caoftpb. 

^Ic V..a 8 il, Rep. 
Heward ▼. Kansh^tfunf\ S 
i Aunt« 5U€. 


•. t • 
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the plaintiff to support the commission in the same manner as 
before the act passed. (1) 


4. Effect of 
the procepd- 
ings» as evi¬ 
dence. 


The words of the statute are, that the commission and the 
proceedings of the commisioners are to be received as evidence 
of the several matters there specified, unless the other party 
give notice in writing, that he intends to dispute the same. 
If such notice is not given, the proceedings ai‘e primd facie 
evidence; but not conclusive, as was at first supposed. (2) 
The bankrupt, in an action against 'the assignees, may call 
witnesses to contradict the depositions respecting tlie petition¬ 
ing creditor’s debt, the trading or the bankruptcy, althougli 
he has not given such a notice to the assignees, (3) The exa¬ 
mination of a bankrupt before the commissioners is evidence 
against him, although the questions were improperly put to 
him with a view to the action (4), and though he might have 
demurred to tlicin as ex])Osing liim to penalties.(5) 


If the witness, cxiunined before the commissioners, has signed 
the examination after it was read to him, it must obviously 
be immaterial with respect to the question of admissilulity, 
whether every word used by him was taken down, or only 
the substance of what appeared to be relevant. (6) And if he 
refers in his examination to a written document, as containmg 
a statement of the facts to which he is questioned, that docu¬ 
ment may be read as part of his examination. (7) 


As the proceedings ai'c made evidence by the statute, the 
deposition of the petitioning creditor is admissible evidence of 
the petitioning creditoi*’s debt, though he himself would not 
have been a competent witness to support the commission. (8) 
And if a deposition state, tliut the deponent witnessed the 


(l) Decharme v. Lane, 2 Campb. 
S24. 



(3) Ellis V. Shirley. 5 Campb. 4i'4. 
Jones V. Llew'^Myn, 1 Merivaie, 6.(a). 
Mills V. Bennett, S Maule & Sel. 556. 

(4) Stockfleth v. De Tastet, 4 
Campb. 10. 


(.?) Smith V. Beadnell, 1 Campb. 
30. 

(6) Milward v. Forbes, 4 £sp. N, 
P.C. 172. ^ 

(7^ Falconer V. Hanson, 1 Campb. 
171. 

(a) Bisse T. Randall, 2 Campb. 
493. 
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party’s execution of a deed, by which he assigned his property 
to A. B., (such a deed, as would be an act of bankruptcy,) 
this is evidence of the deed being executed, without the pro¬ 
duction of the deed. (1) Still, however, depositions may be 
objected to as defective and insuificicnt, in not proving the 
subject-matter to which they apply; as, where the deposition 
of the petitioning creditor states only, that the debt was due to 
him at and before the time of mingfw'th the commission^ not shew¬ 
ing that it existed at the time of the act of bankruptcy, this has 
been held to be insufficient (2); and it is not necessary to give 
notice of an intention to dispute the proceedings, in order to 
take this objection/ So also a deposition suiting, that the party 
absented himself on a certain day, and that he had declared to 
the deponent, that his motive for absenting himself was to avoid 
his creditors, but not stating the time when tliis declaration 
was made," is not a sufficient proof of an act of bankruptcy. (3) 


In an action of assuriipsit for a creditor’s share, under 
an order of commissioners for a dividend, the proceed¬ 
ings of the commissioners are conclusive evidence x>f the 
debt, against the bankrupt’s assignees (4): where the debt has 
been once liquidated before the commissioners, it caiuiot be liti¬ 
gated, except on an application to the great seal. But .on an 
indictment. tor peijury, charged to have been committed by 
tile defendant in passing his examination before the commis¬ 
sioners, strict evidence of the bankruptcy seems to be neces¬ 
sary, luul the commission and proceedings under it will not lie 
sufficient proof % tor the authority of the commissioners in taking 
the examination is grounded, not iii'the commission, but in tlto 
hankmptcy. (5) , 


i.'OhlyiSttoh of the depositions, as are read, ai-e to be cxmi^ 
sidered as given in evidence. The opposite party cannot 


4. Right ofin^ 
specting the 
proceedings* 


1^) V, Stead, s Starkie. 200 .; 
by Wood, B 

Askew, s Starkie, 
458.\ by Bayley J-; and the Court of 
aiaotfien foranew trial, 
were or the same opinion. 


(.7) Marsh v. Meager, i Starkje, 

(4) Brown v fiuUeik^ 1 DoU^. 407. 
R. v.Puhshoii, 5 Can 26 b. 96 .; >. 

.. •* • 
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inspect any oUier deposition^ for tlic purpose of cross-exa-, 
milling a witness; but he may afterwards call for that depo¬ 
sition, and read it in evidence for the purpose of contra¬ 
dicting him. (1) The proceedings are kept for the benefit 
of the creditors, and there is no right to/inspect them as public 
documents. 

N 

Justices of die peace are enabled and directed to take the 
depositions of witnesses in cases of felony, by the statutes 

1 & 2 Ph.& M. c. 13. s. 4., and 2 & 3 Ph. & M. c. 10. (2) 
By the first of these statutes, “ justices of the peace, when any 
person is brought before them for manslaughter or felony, bcuig 
bailable by law, shall, before any bailment, take the examina¬ 
tion of the prisoner, and the examination of them who bring 
him, of the fact and circumstances thereof^ and the same, or as 
much as may be material to prove the felony, shall’put in writ¬ 
ing, before they make the bailment; which examination, with 
the bailment, the said justices shall certify at the next general 
gaol delivery to be holden within the limits of their com¬ 
mission#” 

As this statute extended only to bailable felonies, and not 
to cases where die justice committed a prisoner on suspicion 
of manslaughter or felony, (in which cases, however, the 
examination of the prisoner, and of those who brought him - 
before the magistrate, was more necessary, than where the 
prisoner was bailed,) it was dierefore enacted by statute 

2 & 3 Ph. & M. c. 10., “ that the justice, before he shall 
commit a prisoner, brought before him on suspicion of man¬ 
slaughter or felony, shall take the examination of the prisoner, 
and the information of those who bring him, of the fact and 
circumstance thereof, and shall put the same, or as much 
thereof as shall be material to prove the felony, in writing, 
within two days after the said examination, and the same 

(1) Bluck v. Thorne, ^ Camph. P. C. su. Tung’n case, Kel. 19 . 

191. ^ Paine’s case, 1 Salk. Wood- 

( 2 ) 1 Hal P C- 30.';. 38.'!. 2 Hal. cock's case, 2 Leach, Cr. C. 565. 
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shall certify in such form and at such time as they ought to 
do, if such prisoner so committed had been bailed.*’ 

* In the construction of these statutes, it seems now to be i-Deposition* 

settled (1), that the deposition of a witness, taken upon dence.^'^* 

oath (2), in the presence of a prisoner (3) who has been 

brougJit before the magistrate on a charge of felony, may be 

given in evidence on the trial of an indictment for tlie same 

lelony, if it be proved on oath to the satisfaction of the Court, 

that the informant is dead (4), or not able to travel (5), or 

that he is kept away by tlie means and contrivance of the 

prisoner (6); providetl also, tlmt the deposition, offered in 

evidence, is proved to be the same, as was sworn before t!ie 

justice, without any alteration. (7) Before the statute of 

IMiilip and Mary, a deposition taken before a justice of the 

county, where a felony was committed, would not have been 

evidence, even though the witness had diet! or was unable to 

travel. (8) 


The ileposition ought to be taken as nearly as possible in 2 . Deposition, 
the words used by the deponent; the statute requiring the 
magistrate to take the information of those, who bring the pri¬ 
soner, and put Ihc samcy or as much thn eqf as shall be male- 
rial to proDC the Jdoiujy in writing. It has been before ol)- 
served, that the inlbrniation should be taken in tlie presence of 
the prisoner, to give him an opportunity of cross-examining. 

The prisoner is usually allowed to be present from the commence¬ 
ment of the examination ; but in case anj^ part of the inform- 


(1) Sec Hawk. P. C. !>• 2 . c. ^G. 
s. 

(2) 1 Hale, P. C. JOS. 58fi. 2 Hal. 

P. C. 120 . 28 '!. Dalton. Just, 
r. 111. p. ^G9. Bnll.N. P. 212 . 

(.7) R. V. Payne, 5 Motl. l(>3, cited 
by L*l. Kenyon,.' T. R. '#2.'. Wood- 
rock’s case, 2 Leach, Cr. C. GGG, R. 

V. Vipont, 2 Burr. 1 iG3. 11. v. Din¬ 
gier, Leach, Cr. C. G58. 

(4) 4tli Res. in Ld. Morle^’ii case, 
Kel. 55. Bromwich’s. case, } Lev 
J80. Dalt. c. 111. p. .769. Adni. 
pel Cm*, in Payne’s » nsc, I Salk. 281 . 

1* U 


Hal. P. C. .70.';. Bull. N. P. Q4a. 
Case of Fleming and Windham, 
2 Leach, Cr. C. 996. Westbeer’s 
case, l Leach, Cr. C. 14. (in which 
case the depositions were those of a 
deceased accomplice.) 

(5) 1 Hal. P. C. .70.';. .186. 2 Hal. 
P. C. 52. Kcl, .15., the case of depo¬ 
sitions before a coroner. 

(G) Kcl. 55. Post. Disc. p. 337. 
Harrison’s case, 4 St. Tr. 492. 

(7) 1 Hal, P. C. 305. 2 Hal. P.C. 
52. Kcl. 5.1. 

(S) 3 T. R. 710. 722. 

2 
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ation has been taken while he was not present, it will be neces-- 
saiy to have that part afterwards read over distinctly in the 
presence of the prisoner iind the deponent ; and if the deponent 
then swear to the truth of the statement in the prisoner’s pre¬ 
sence, this will be a regular taking of the information, and the 
deposition may be u.«ed against the priioner. (1) 

. It is not essential to the validity of depositions, that they 
should be signed by the deceased witness. In Flemming’s 
case, on an indictment for a rape, all the Judges concurred in 
opinion, that the depositions of a girl deceased, on whose 
person the crime had been comniitted, taken on oath by tlie 
committing magistrate, had been properly admitted in evi¬ 
dence at the trial, though the depositions w^re not signed by 
the deceased. (2) The informations against the prisoner are 
to be taken on oath; the examination of the prisoner, not 
upon oath. (3) Parol evidence, to add to, or vary, the de¬ 
position, is not admissible. (4) 

Tlie information of witnesses, taken before justices of the 

* 

peace, cannot be given in evidence on an indictment for a mis¬ 
demeanor, (as, on an inlbrmalion for jiublishuig a libel,) or in 
civil actions, or on an ajipeal for murder, (5) Nor can a con¬ 
viction for potty treason be grounded on such evidence (6); for 
the statute 1 Kd. 6. c. 12. s, 22. enacts, “ that no jierson shall be 
indicted, arraigned, condemned, or convicted, for any offence of 
treason or petty treason, unless he lie accused by two siiflicient 
and lawful witnesses, or shall willingly witliout violence con¬ 
fess the same;” and this is confirmed by statute 5 & 6 Ed. 6. 
c. 11. 8. 12., which enacts, “ that no person shall be indicted, 
arraigned, condemned, convicted, or attainted, for any of the 
treasons specified in the act, or for any other treasons, unless 
the ofleiidcr be accused by two lawful accusers; which said 

(1) R. V. Smith, 2 Starkie, 208. (5) See ante, p. 114. 

Holt, CM. S. C. By tlie opinion of (4) R. v. Thornton, Warw. Suin- 
the Judges, to whom the point was mei A.ss. is 17 . by Holroyd, J. 
referred by Ldrd Ch. B. Richards. (5) 11. v. P^ne, 1 Ld, liny. 729. 

(2) Case of Flemming and Wind- (c) Foster Disc. 337. 

ham, 2 Leach, Cr. C. 996, 
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accusers at the time of the arraignment of the party accused 
shall be brought in person before the party so accused, and 
avow and maintain what they have to say against the said 
party, to prove him guilty of the treasons or offences contained 
in the bill of indictment laid against the party arraigned; un¬ 
less tile said party arraigned shall willingly without- violence 
confess the same.” However, as a prisoner may be convicted 
of murder on an indictment for petty treason, the deposi¬ 
tions are admissible in evidence to support a conviction of 
murder, though not suflicient to support a conviction of petty 
treason. (1) 

The words of the statute 1 & 2 Ph. & M. c. 13. s. 4. which 4. Deposition^ 
are also referred to and adopted by stat. 2 & 3 Ph. & M. county 
c. 10., are, that the justices shall certify the examination 
taken before them at the next general gaol-delivery within the 
limits of their commission,” It often happens that the felon 
is taken and examined by a magistrate in a county, where the 
offence was not committed; in such a case, the examinations 
and informations are to be transmitted into the county where 
the felon is indicted, and may there be read in evidence 
against him, though the magistrate had not original cog¬ 
nizance of the offence. (2) 

As informations, when judicially and regularly taken, are 5. Depoiitiorr, 
evidence against a prisoner, if the informant dies b^ore the 
trial; so, on the other hand, where the informant himself gives 
evidence, the informations may be used, on the part of the 
prisoner, to contradict his testimony. One of the objects of 
the legislature in passing the statutes, w’as to enable the judge 
and jury, before whom the prisoner is tried, to see whether the 
witnesses at the trial are consistent witli the account given by 
them before the committing magistrate. (3) Thus, it M^as ad¬ 
mitted in Lord Stafford’s case (4), that the depositions of a 

( 1 ) Radbinirnc’s case, 2 Leach, (3) Sec the jndpncnl in Lanibe*s 
Cr. C. 512. Swan’s case, Post. Disc, case, 2 Lcacli, Cr. C. b'33. 

106- ( 4 ) 3 St. Tr. p. 131. Hawk. P.Ci 

( 2 ) Dalt. Just.C.lll.p.36a. 2HaI. b. 2. C. 46. t. 2C. 
y.C. 285- Cro. Car. 213. And see 

41 O. J. c. <12. 
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witness, taken before a justice of tlie peace, might l)e read? at 
the desire of the prisoner, in order to take off the credit of the 
witness, by shewing a variance between the depositions and 
Uie evidence given in court viva voce. 


De|K>dtions 
before a co- 

roQcr. 


The statuU^ 1 & 2 Plu M. c. 13. s. 5. enacts, “ that every 
coroner upon an inquisition before him found, whereby any 
person sludl be indicted for murder or manslaughter, or as 
accessory before the murder, shall put in writing the effect of 
the evidence given to the jury before him, being material; and 
shall certify the same evidence, together with the iiujuisition 
or indictment before him taken and found, at or before the 
time of the trial thereof to be had.” 


On this statute, it has been resolved unanimously by all the 
Judges, that in case any of the witnesses, who have been exa¬ 
mined before the coroner, are dead, or unable to travel, or 
kept out of the way by’the means and contrivance of the pri¬ 
soner, their depositions may be reatl on the trial of the pri¬ 
soner, the coroner first proving, that they are the same which 
lie took upon oath, without any addition or alteration. (1) 
And prooti that the witness has been emiuired after imd is 
not to be found, has been thought sufficient to autliorise the 
reading of the depositions. (2) The sUitute requires the 
coroner “ to put in writing the fffext of the evidence given to 
the jury* before him being material;” tlic true meaning of 
which appears to be, that he should at least take down the 
j)lain and obvious meaning of the words spoken by the wit¬ 
nesses, and not nierely to state, what, in his judgment, was the 
result of the cvi<lcnce. 


It does not appear from the report of either of the cases 
almve cited, whether tlie depositions were taken by the coro- 
Tfer in the presence of the prisoner. But it seems to be the 
prevailing opinion, that they are admissible, though the pri- 

(1) Lord ftCorley's case, Kcl. 53 . case, licrorc Holt. C. J,, Atkins J., 

Thatcher’s case, 2 Jon. 55. Brom- and Nevil J., 4 St. Tr. lae. Contra, 
wich’s ease, l Lev. iso. Gilb. Ev 4th Ue» in Lord MoHcv’h cast 
»if4. KcL 55. 

(2) Adin per Cur. in HarriMni' 
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Moner mhy have been absent at the time of taking the inquisi¬ 
tion. A book of authority (I), aJfter stating thg general rule, 
that depositions are not evidence, where there cannot be a 
cross-examination, adds, by way of exception, ** yet, if the 
witnesses, examined on a coroner’s inquest, be dead or beyond 
sea, their depositions may be read; for the coroner is an offi¬ 
cer appointed cm behalf of the public, to make enquiry about 
the matters within his jurisdiction.” And in the case of the 
King against the inhabitants of Eriswell (2), (where Mr. Just. 

Buller, in support of his opinion on the case then before the 
Court, stated, that depositions before a coroner had long been 
settled to be good evidence, though the person accused be not 
present when they are taken, nor ever heard of them till the 
moment, when they are produced against him,) Lord Kenyon, 
who differed from Mr. Justice Buller on tlie principal question, 
said (3), that the case, alluded to, was an exception founded on 
the statute of Philip and Mary. Besides, he added, the exa^ 
mination before the coroner is an inquest of office ; it is a 
transaction of notoriety, to which every person has a right of 
access ; and writs of ad quod damnum have been frequently 
set aside, for want of this notoriety in the execution of thenr 
by the sheriff. To this effect also Lord Hale lays it down (4), 
that the coroner’s inquest must hear evidence on oath as well 
for the party accused as for the king, if it be offered to them; 
because the proceeding is not so much an accusation on an 
indictment, as an inquisition of office to enquire truly, how the 
party came to his deaUi; and for an omission in this respect 
an inquisition of felo de sc has been quashed. 

An inquisition of felo de se, taken before the coroner super Inquisifion by 
visum corporis, is considered by Lord Coke to be conclu- ^"**‘’”®*‘* 
sive evidence of the fact against the executors or administr£t- 
tors of the deceased. (5) But Lord Hale, in his Pleas of the 
Crown (6), is of a different opinion, conceiving it unreasonable, 


(n Bull. N. P. e4L\ 5) 5 Inst. 55. 

( 2 ) 3 T.R. 713, (6) I PI- Cr. 416. 

(3) 3 T. R. 722. 389. 

(4) I PI. Cr. 415, 1 ' PI. Cr. 60 , 

Schoruy’s case, 1 Leach, Cr. C. 5o. 


1 East, P. C, 
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that they should be concluded, and lose tlie goods of the de¬ 
ceased without an answer, by an inquisition, which may be 
taken by the coroner behind their backs. And it is now set¬ 
tled that such an inquisition may be removed into the King's 
Bench, and traversed by the executors and administrators of 
the deceased. (1) 

,If it be found by the coroner’s inquisition, in case of the 
deadi of one wlio is not felo de se, that the person, who com¬ 
mitted the offence, fled for it, the authorities hold tliis finding 
to be conclusive and not traversable; yet, upon principle, it 
should seem as if the one case were as much traversable as the 
other. (2) 


In quisition of 
escheat^ &c. 


There are various other kinds of inquisition of office, which, 

if regularly taken, and under a competent authority, will be 

admitted by courts of law as evidence of the facts there found. 

Some inquisitions are taken on an enquiry made by the sherifl^ 

or coroner, or escheator, by virtue of their office, or under a 

writ directed to them for that purpose: others are taken by 

commissioners, specially appointed to examine witnesses on 

oath, and enquire into the several matters specified. These 

inquisitions are evidence of the facts there found, even against 

third persons. An inquisition of escheat, for instance, is evi- 
« 

dence, in any suit and between any parties, that the person, 
who was the subject of enquiry, died without issue, as the 
commissioners have stated- This kind of inquisition is pre¬ 
sented on tlie oath of a jury, and is a formal and solemn 
finding of tlie several facts. The escheators are bound to 
meet in a public and open place; and every person is to be 
allowed to give evidence openly in their presence. (3) On an 
inquisition also under a writ of extent, as to the effects in 
possession of a party, a person claiming property in the 
effects, which are the subject of inquiry, may put questions to 


(l) See 1 Saund, 3$*/, note 1. by 
the feditor, who has there rollected 
the casen on this subjert. As to the 
duty of the coroner in taking an in¬ 
quest, see stat. 1 H. 8. c. 8. 


(i) Sec n. (l), and Hawk.lb*. 2. c-.9* 

3. 54. 

(3) St. J H. 8. c. 8. 
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the witnesses examined on the part of the prosecutor; and if 
the sheriff refuse to allow such questions, the inquisition will 
be irregular, and the extent may on this ground be set 
aside. (1) 

An inquisition of lunacy is evidence on the trial of an in- Inquwition of 
dictment, to shew that the prisoner was insane, when he com- 
mitted the offence. (2) Such inquisitions are evidence even 
against third persons, who ^vere strangers to die proceeding. 

Thus, in n case, where an inquisition of lunacy was offered as 
evidence to affect the rights of third persons, and objected 
against as res inter alios acta, Lord Hardwicke over-ruled the 
objection, and said that inquisitions of lunacy, and likewise 
other inquisitions, as post mortem, &c., are always admitted 
to be read, but not conclusive. (3) So an inquisition taken 
by virtue of a commission, which issued in the reign of Queen 
Elizabeth, mider the seal of the court of Exchequer, to com¬ 
missioners to enquire, whether a prior was seized of certain ■ 
lands as parcel of a manor, or whether the crown was seised 
of them after the dissolution of the priory, .was adjudged to be 
good evidence of diose fects. (4) And an inquisition, taken 
under an order of the House of Commons, is evidence re¬ 
specting the fees of certain offices. (5) 

Inquisitions, which are extrajudicial, are not admissible in Extrajudicial 
evidence. Thus an inquisition ’made by a sheriff’s jury, for inquisitions. 

tlie purpose of ascertaining who was entitled to the property 
of goods taken under jui execution, is not admissible evidence 
even against the sheriff^ in an action of trover brought by the 
party, in whose favour tlie inquisition was found. (6) This evi¬ 
dence was received at the trial of the cause by Mr. Justice 


( 1 ) R. V. Bickley, 5 Price, 454. 

(2) R. V. Bowler, O. B. June, 
IB12, before Lc Blanc J. and Lord 
Ch. J. Gibbs. 

. (5) Seigeson v. Sealcy, 2 Atk. 
412. Faulder v. Silk and another, 
s Campb. 1 *6. See Jones v. White, 
ante, p. 329. 


(4) Tooker v. Duke of Beaufort, 
1 Burr. 146. 

(5) Green v. Hewett, Peake, N, P. 
184. 

(6) Latkow V. Earner and Burnett, 
Sherilf of Middlesex, 2 H. Blac. 437. 
Glossop V. Pocle, 3 Maule Selw. 
173. 
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Buller, who admitted it, but held it not to be conclusive; and, 
a verdict having been found for the defendants, a motion was 
a^rwards made for a new trial, on the ground, that the in- 
ejuisition was conclusive evidence in favour of the plaintiff^ ns 
against the person who contested the property with the plain¬ 
tiff, and who was present at the time of taking the inquisition. 
But the court refused the application. Ch. J. Eyre said, he 
doubted whether a sheriff can, strictly speaking, hold any in¬ 
quisition as to property, except under a writ de proprietate 
probanda in replevin. And Mr. Justice Buller said, he thought 
he ought not to have admitted the evidence at the trial, as the 
inquisition was not under the king’s writ, but merely a pro¬ 
ceeding by the sheriff on his own authority. 


Examination 
of pauper as 
to settlement- 


The general rule, respecting the* admissibility of deposi¬ 
tions after the death of the witness, is, that they are not evi¬ 
dence, unless they have been token judicially, and unless the 
party, whose interests would be affected by them, hsul an 
opportunity of being present and cross-examining the depo¬ 
nent. It is therefore now clearly established, that the ex parte 
(examination of a pauper concerning his settlement, taken on 
oath before magistrates, is not admissible, upon a question of 
settlement, as evidence against the appellant parish. (1) The 
objection against their admissibility is, not that the magistrates 
have no power to administer an oath, (for it seems to be ad¬ 
mitted, that the statute 13 8c 14 C. 2. c. 12. s. 1., which first 
gave them a power to remove, gave them also incidentally a 
power to examine the pauper preparatory to a removal,) (2) 
but that the examination is ex parte, obtained at the instance 
of overseers, whose parish would be l^nefitcxl by the removal, 
imd behind the backs of the appellants, who received no notice 
of the proceeding, and had not the benefit of a cross-exami¬ 
nation. (3) 


( 1 ) R. V. Nuneham Courtenay, we! ’, 3 T. R. 721. See Lambard, Just. 

1 East, 373. ‘ R. V. Ferry Frystone, h. i. c. 2 i. p. 209 . 

2 East, 54. R. V. Abefgwilly, ib. 63. ( 3 ) By Lord Kenyon, R. v. Eris- 

( 2 ) By Lord Kenyon, R. v- Eris- well, 3 T. H. 725. 
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There is one exception to this, general rule, in the case 
of a soldier, examined as to his settleihent; an exception, 
founded on the special provision of an act of parliament. 
The examination of a seddier, touching his settlement, is 
made evidence on an appeal, by the mutiny act(l), which 
enables “ two or more justices for the county, where 
any soldier shall be quartered, in case he has either wife 
or child, to cause him to be summoned before them in 
the place, where he is quartered, in order to make oath of 
the place of his last legal settlement. And such justices are 
i'equired to give an attested copy of such affidavit to the 
person making the same, to be him delivered to his com¬ 
manding officer, in order to be produced when required, 
which attested copy shall be at any time admitted in evidence 
as to such last legal settlement at any general quarter-sessions 
of the peace.” As an attested copy is thus made evidence, it 
has been determined, on a reasonable and obvious construction 
of the act, that the original affidavit, which is a higher kind of 
evidence, ought to be admitted as well as the copy. (2) The 
statute however is to be construed strictly; and therefore no 
other attested copy is legal evidence, while the original is in 
existence, except that given to the soldier. (3) 

The examination of a single "woman before a magistrate, 
under the statute 6 G, 2. c. 31., (which enacts, that, in 
case any single woman shall, in an examination to be taken 
in writing upon oath before any justice, &c., charge any 
person with having gotten her witli child, it may be lawful 
for the justice to issue his warrant for the immediate ap¬ 
prehension of such person, &c.) will be evidence after the 
woman's death against the reputed father, on his appearance 
at the sessions to abide the order of the court according to 

(1) 55 G.fa- c. 108. s. 70. the admissibility of the examination, 

(‘j) R, V. Warlcy, 6 T. R. 554. in case the soldier, who has been 
Sec Burdon v. Rickets, 3 Campb. examined, should l>e abroad at the 
131. time of the trial of the appeal, has 

(3)R.v.Claylon-le-Moors, 5T.R. been since over-ruled; R. v. War- 
706. The opinion expressed in this minster, Nov. 1. 1819. at 6erjcant^ 
rase by Mr- Justice Lawrence, us to Inn. 


Examination 
in case of 
Imstardy. 
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his recognizance, (1) This examination, taken by tlic direc¬ 
tions of the statute in a judicial proceeding, will be evidence like 
depositions under the statute of Philip and Mary ; although 
the proceeding before the magistrate is entirely ex parte, and 
though the party, accused is not present at the woman’s' 
examination. 

< Depositions taken in an ecclesiastical court, in a cause 
within its jurisdiction, seem to be admissible in evidence upon 
the same footing as depositions in the Court of Chancery, the 
parties being the same, and having had an opportunity of 
cross-examining the deponents. Chief Baron Gilbert lays 
down the nile thus (2): “ Depositions taken in the spiritual 
court ill a cause relating to lands cannot be read, because they 
are no oaths at all, inasmuch as the spiritual courts have no 
authority to take depositions relating to lands: but it seems 
they may be read, when taken in a cause in which they have 
authority, as far as relates to that cause, inasmuch as these are 
lawful oaths, and a man may be indicted for the violation of 
them, though they be not oaths in a court of record.” It does 
not appear, in any of the cases above-mentioned, to have been 
thought essential to the admissibility of depositions, that they 
should be made in courts of record; but the material consider¬ 
ation was, whether they were taken judicially, and whetlier the 
other party, against whom they were offered in evidence, had 
any opportunity of cross-examining the deponent. And upon 
this principle. Lord Holt, in the case of Breedon v. Gill (3), 
was of opinion, that depositions before commissioners of excise, 
(who by statute 12 Car. 2. c. 24. s. 45. have a power to ad¬ 
minister oaths on inquiring into forfeitures,) taken in the pre¬ 
sence of the Other party, and signed by the witness, would be 
admissible on an appeal from the sentence of the commission¬ 
ers, in case the witness should be dead at the time of hearing 
the appeal. There are some authorities, which hold, that de¬ 
positions of witnesses in an ecclesiastical court are not to be 

admitted ip courts of common ]ai>v (4); and one bookof autho- 

/ 

(1) R. V. Ravenstone, 5 T. R* J73. (4) Earl of Saniro v. Sir B, Spen-. 

( 2 ) Gilb. Ev. 60 . ccr, 2Rol!.Abr. 679. pi. 5. Litt* 

(3) 1 Ld. Ray. 219. 222 . Rep, J67. March, Rep. I 20 . 
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rity {ays it down as a general rule> that depositions, taken in a 
court not of record, shall not be allowed in evidence else¬ 
where. (1) However, the better opinion seems to be, that such 
depositions are admissible in evidence, under the limitations 
above stated. 

Judgments in a court baron, county court, or hundred 
court, and the judgments of any other inferior court recog¬ 
nised by the law of the land (2), are evidence between tlie 
same parties, upon the same points in issue, on matters within 
their jurisdiction. Thus, in an action of debt on a judgment 
recovered in an inferior court, the judgment will be evidence 
of the debt; but the defendant may show, if he can, that the 
cause of action was not within the jurisdiction of the court 
below. (3) 

An award, regularly made by an arbitrator, to whom 
matters in diflerence are referred, is conclusive, in an action 
at law, oil the parties to the reference, upon all matters within 
the submission. (4*) What has been belbrc said on the subject 
of judgments by a court of concurrent jurisdiction, may be said 
also of aw ards, that they arc, as a plea, a bar, or, as evidence, 
conclusive between tlie same parties, upon the same matter 
directly in question. (5) Thus, in an action of ejectment, 
where tlie defendant and the lessor of the plaintiff had before 
referred to an arbitrator tlieir respective claims to the pro¬ 
perty in (juestion, the Court of King’s Bench held, that the 
party had by his agreement concluded himself from disputing 
the lessor’s title. (6) It has been before observed, tliat an 
award is not a bur to any cause of action, wliich the one parly 
had against the other at the time of the reference, if it ajipear 
that the subject-matter of tlie action was not enquired into 
before the arbitrator. (7) 

I 

( 1 ) Ball. N. P. 242. See ante, (.'5^ See ante, p. .'ll."; ami Camp- 
p. 515. bell V. TwemU»\v, ante, p. 90.; uml 

( 9 ) Com. Dig. “Evidence,** (C 1.) R. v. Cotton, ante, p. 251. 

( 5 ) Herbert v. Cook, reported in (6) Doe dem. Morris, v. Rosser, 
note (a), Willcs, Rep. 36“. Sec Moses 3 East, 15. 

V. Macferlan, ante, p.3l5. ( 7 ) Ravee v. Farmer, 4 T. R. 146. 

( 4 ) See ante, p. 326. ante, p. 326. 


Judgments 
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courts. 


Award. 
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Certificates of convictions arc made evidence in several 
cases, by the express provision of the legislature. On the 
trial of a prosecution, for a second offence in uttering counter¬ 
feit money, a certified transcript of a former conviction, by 
the clerk of the assize or clerk of the peace, containing in n 
few words the effect and tenor of the conviction, is suf¬ 
ficient proof of the former conviction. (1) On a prose¬ 
cution, also, of a felon, for being at large iinlawfuUy before 
the expiration of his term of transportation, n certified 
transcript of the indictment, of the conviction of the felon, and 
of the order for transportation, has l^cn made sufficient proof, 
that the person there named has been l)eforc convicted and 
ordered for transportation. (2) 

The certificate of a vicc-^nsul has been compared to a 
foreign judgment. But the vice-consul is not, properly speak¬ 
ing, a judicial officer; nor is his certificate to be admitted as 
evidence of tlie fact there stated. In the case of Waldron v. 
Coombe(3), the Court of Common Picas determined, that 
the certificate of a British vice-consul in a foreign country 
could not be receivctl here as evidence of the amount of‘ a 
sale, although by the law of that country he was constituted 
general agent for all absent owners of goods, and was autho¬ 
rised and compelletl to make the sale in question. 

A certificate of the king under his sign manual has iTeen 
admitted in an old case, as evidence of a i'act, in a suit on a 
promise of marriage (4); the report states, that the certific.ate 
was allowed for proof^ without cxccptimi. But it is laid down 
in Rollers Abridgment (5), ‘‘ that tiie king, as it seems, can¬ 
not be witness in a cause l)y letters inidor his sign manual.*’ 
And Lord Ch. Justice Willes, in his judgment in the case of 


(1) St. 15 G. 2. c. 28. 8. y. 

(2) St. G G. 1. c. 2.7, s. G. Several 
other eases, ia which similar tran¬ 
scripts arc v^iadc evidence, may be 
seen ill vol. l. of Russell’s Treat on 
Crimes, b 2. ch..5G 


( 7 ) 7 Taunt. 1 () 2 . Roberts v. Ed¬ 
dington, 4 Esj). N, P. C. 8«. 

f4) Abigiiyev. Clifton, Hob. Rep 
2i3, See .7 Woodeson, Lcct. 275. 

(5) 2 Roll. Ab. 680 *. (H.) Art. i 
viting the ca«c of Ahignyc v. Clif¬ 
ton, contra. 
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Omichund v. Barker (1), says, “ Even the certificate of 
the King, under his sign manual, of a matter of fact, has been 
always refused, except in one old case in Chancery,” referring 
to the case in Hobart. A certificate under the seal of a mi¬ 
nister abroad, as to the fact of a marriage having been so¬ 
lemnized before him, was admitted also in an old cose (2); 
but the admissibility of such evidence has been questioned (3); 
and it can not be doubted, but that the evidence would now be 
rejected. A certificate from tlic secretary at wai*, as to the 
nature of the station of a seijeant in the army, is said to 
have been admitted, though opposed, in the case of Lloyd v. 
Woodall (4); but for what reason, or upon what principle, is 
not stated. The general rule is, that our law never allows a 
certificate of a mere matter of fact, not coupled with any 
matter of law, to he admitted as evidence. (4) — A certificate 
of justices, certifying that a highway, which is the subject of 
an indictment, is in a state of repair, is admitted, in common 
practice, as an adjudication of the state of repair,*after a plea of 
guilty pleaded by the parisii. (G) A certificate of the enrolment 
of a fine is evidence of the enrolment, for the reason mentioned 
in the following chapter. A protest, as to the presentment and 
non-acceptance of a foreign bill of exchange, attested by a 
notary public, is evidence of Uiose facts, in an action upon 
the bill; this is a relaxation of the strict rule, from a prin¬ 
ciple of general convenience. (7) A certificate of the dis¬ 
charge of an insolvent debtor by the quarter sessions, unJer 
the insolvent act of 2 G. 2. c. 20., is evidence of the fact 
of his discharge. (8) 


(ij WiUes, Rep. 550. (6) 6 T. R. 635. 630 . 

( 2 ) Alsop V. Bowtrell, Cro. Jac. ( 7 ) Willcs, 550 . 

541. ^ (8) Gillum V. Stirrup, Rep. 

( 3 ) Willes, Rep. 549, Temp. Hanl. 144. Action of debt 

( 4 ) 1 Black. Rep. 29. on bond; di&charee pleaded in bar. 

(5) By Willes, Ch. J. Willes, Rep. 

550. 


m 
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CHAP. V. 

Of the Proof of Records and Judicial Proceedings. 

^HE admissibility of judicial proceedings having been 
treated of in the preceding chapters, it remains to con¬ 
sider how their contents are to be regularly proved, so as to 
render diem producible in evidence. 

I 

Records are, for security, preserved in public repositories, 
and, as they cannot be removed from jilace to place to serve 
a private purpose, examined copies are admitted as the best 
producible evidence. (1) 

Public acts of parliament are presumed by the law to be 
known to every individual. Printed copies, therefore, of 
public acts, and the printed statute-books, arc resorted to by 
courts of justice, not strictly as evidence, but as serving to 
refresh the memory. (2) And by the statute 41 G. 3. c. 90. 
s. 9., made for the better and more effectual proof of the 
statute-law of this country in Ireland, and of the Irish statute- 
law in Great Britain, it is enacted that copies of the statutes 
of Great Britain and Ireland prior to the Union, printed by 
the printer duly authorised, shall be received as conclusivir 
evidence of the several statutes in the courts of eitlioi' 
kingdom. 

In some acts of parliament, not relating to the kingdom at. 
large, a special clause is often inserted, declaring them to be 
public acts. Such acts are to be considered on tlie same foot¬ 
ing, and of the same autliority in courts of justice, as those 
above mentioned; and proof of the contents will be as unne¬ 
cessary in this case, us where a statute is public without the 
aid of such special clause. 

A clause is also frequently inserted in some private acts 


(1) Leighton V Leighton, 1 Str. 2It). See ante, p. 309 . (2) Glib. 8. 
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providing that they shall be printed by the king's prin¬ 
ter, and that u copy so printed shall be admitted as evi¬ 
dence of the acts. When a private act of parliament, not 
containing such a clause, is required in evidence, the re¬ 
gular proof is by an examined copy, compared with the ori¬ 
ginal in the parliament-office at Westminster. Even in the 
case of a private statute, however, if one of the jjavtics to the 
suit has done an act under the statute, against which act the 
other party appeals, and the regularity of which pi-ocecciing is 
the question to be tried, tliere the appellant will not be obliged 
to produce an examined copy, but a common printed copy 
will be sufficient. (1) 

Copies of records in courts of justice are of two kinds: 
under seal, and not under seal. Those under seal are called 
exemplifications, and are of higher credit than any sworn 
copy: for the courts of justice, tluit put their seal to the 
copy, are supposed more capable tJian a common person to 
examine, and more exact luid critical in their examiiia- 
tion.” (2) These exemplifications are of two kinds; under 
the great seal of Chancery, or under tlie seal of some other 
court (3) 

1. The practice is not to exemplify a record under the 
great seal, unless it be either a record of the Court of Clum- 
cery, or be sent from some other court into Chancery, the 
centre of all courts, by writ of certiorari. But in either of 
these cases a copy Jnay be obtained, under the attestation of 
jthe great seal. (4) 

If the record of a court is put in issue by a proceeding irt 
the same court, the record itself is inspected by tlie Judges, 
But when the record, denied by the issue, is in a court of 

(l) R. V. ShttW, V 2 Hast, 479. had a right to make the rate under 
Appeal against a rate, made by the the act. 
respondent under a private act. (sj) GilUEv. ii, le. 

Ill this case, as Mr. Justice. Lc (3) Gilb. Ev. 12. 

Blanc observed, tlie respondent (4) 3 Inst. 17.7. Gilb, Ev. 

ought to l*cgin, by shewing that lie Bull. N. P. ecfi. 

t: c 


ExfP.ijdirica- 
tion oi'record. 
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superior or concurrent jurisdiction, the trial is then by the 
Icjior ol' the record, whicli may be obtained by certioi'ari and 
mittimus out of Chancery (l), a method adopted for the pur¬ 
pose of communicating evidence of records from one superior 
couit to another, without the inconvenience of removing the 
originals. If the record of an inferior court is disputed in a 
suit' before a higher tribunal,-the certiorari may be issued out 
of' a superior court, as well as from the Court of Chancery. (2) 
And in pursuance of this writ, where the superior court sends 
for the record of an inferior court, not for the purpose of 
seeing whether their proceedings are within the limits of 
their juristlictioi:, but mctt’ely to knoAv wliotlier there be in 
fact .such a n'cord, it will be sufiicieiit to certify the tenor 
that is, a literal ti*anscjij)t, of the record. (3) Ihit where 
the record itself is the subject of the proceedings in llie su¬ 
perior court, the original ought to be returned, (S) 


WhcT* records arc exemplified, tlie whole, in general, must 
be exemplified, for the construction is to be tiikcn from a view 
of the wdiolc together: and nothing but records can be 
proved by an exemplification. Private deeds, exemplified 
under the broad seal, will not be atlmitted in evidence: for as 
the deeds themselves are in the custody of the jvirty, they 
ought to be produced, that the court may see wljcther tlu re 
ai'c an}’’ erasures or interliiicalioiis. (4) 

2. The second sort of copies under seal are exemplifications 
of the records of a court under its own seal: and tlicy also 
are considered to be of higher credit than swfu n copies, Tlie 
seal of the king, and of the j)uhlic courts of justice, and of 
all courts established here l)y act of parliament, are admitted 
in evidence without extrinsic j)roof of their genuineness; as, 
for example, the seal of the county j'>alaline of Chester (.5), 


(1) Luttrel V. Lea, Cro. Car. 2S7., ^r,) Woodcraft v. Kinaston, sAtk. 

Pitt V. Kn‘fht, 1 Saiind. 9S. Huw- mt. 

son V. Brown, 2 Burr. I0.“4. (4) Bull, N. P. 227. 

(2) BuIcIrt and AkIwortli*s cn .c (s) Dwr, 27fi. cited in Olive v 
Cro. Eliz. 821 . Giiiiliam v. Hardy, Gwin, 2 bid. HC. 

iLd. Ray. 216. 
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or of tlie great sessions of Wales (1), or die seal ot'the eccle* 
siastical court on an exemplification of a will. Uut the 
seals of private courts, or of a foreign coloiiial court (3), or of a 
coiporate bod}" (4), ought to be proved by a Avitness acquainted 
with tlieir impression. It is not, however, necessary to prove 
the seal of a corporation in the same manner iis the seal of 
an Individual, that is, by producing a w itness, Avho saw the 
seal affixed to the identical instrument; but wlien an instru¬ 
ment purports to be under the seal of a corporation, it will 
be sufficient to shew' that the seal is tljc oflicial seal of the 
corporate l>ody. (.5) 


3. Copies of records, not under sea!, are also of two kinds; 
sworn copies, and office co})ie.s. '' 


(^ 1 |>y of‘ 
(ortl. 


Records are complete, as soon as tlu'y are delivered into 
court in parclmient, and there fixed as the I'olls of the court. 
Of these, a sworn copy Avill be siiilicient evidence for a jury, 
unless the record itself is in issue. But the ct^py <)f a Jutig- 
ment signed by the master is not evidence, though upon 
such judgment exicutioii may he taken out; lor it is not 
yet become permauent, and is rcinovr*blc from place to 
place. (O) / 


Copies of records are to be proved as other transcripts, 
by a witness, wlio has compared the co]>y, line for line, Avith 
the original, or Avho has exaiiiincd the eojiy, while another 
person read the original (7); and it ought to appear, that the 
origiiud came from the proper place of dejjosit, or out of the 
liands of the officer, in Avhose custody the records were ke})t. (8) 
But when an ancient record has been lost, a copy may be 
vead without proving it a true co})y. '^flms an mxxainined 


(1) Dyer, 27(?. cited in Olive v. 
tiwiii, 2 Sid. 116'. IlnrJr. Hs. S.C. 
Gilb, Ev. 16, 

(2) Kcnipton dcin. Hovfield v. 
C^’oss, Rep. temp. Hiir.i. lo8. 

(. 5 ) Henry v. Adey, o East, CJl. 
(•i) Moisos V. Thornton, s T. II. 
?07. 

(5)'H T. R, .707. Ill WooiUiiiss 
V. Mason, 1 Eq), N^. P, C. it 
was held by Lord Kenyon, that the 


seal of ihr; eity of London proves 
itself. 

(C) Bull. V. P. 22h. 

(7) Reid Maroiso.-., l Cainpb. 

170 . Rolf V, O.art, 2 Taunt. 
M^Niel V. Perchard, X Esp. N.P, C, 
26'. Gyles V. Hill, i Campb. 

171. n. 

(8) AdamthwaUe \’. 8 v!i<tc, i ;it:u 
kie, 187. -1 Campb, 172-8.0? 


i: (• 2 



Of' the Proqf of Records 



[Ch. 5. 


co})y of a l ecovery of lands in ancient demesne has been re¬ 
ceived, where the original was lost, and where possession had 
gone for a long time according to the recovery. (1) And 
similar proof has been allowed of the decree in the time of 
Henry the Eightli for tithe in London, that decree having been 
lost. (2) In such cases, says Ch. B. Gilbert, die instrument 
must be, according to the rule of the civil law, vetustnte teni- 
poris aut judiciaria cognitioiie roboratuni. (3) 


Copy aiithcn- 

ticateil !)v >fli- 
ler. 


It is a general rule, tiiat a copy, authenticated by a person 
appointed Ibr that purpose, is good evidence of the contents 
cl the original, without any proof of its being an examined 
copy. The chirograph of a fine, for example, is evidence of 
the fine, the chirographer being appointed to give out copies 
of the agreements between the parties, which are entered of 
record. (4?) An indorsement by the proper officer on a deed 
of bargain and sale, enrolled according to the form of the 
sUitute 27 H. 8 . c. 16'., is evidence of the enrolment (3); and 
an indorsement of tlie date of enrolment, by the clerk of the 
enrolments, is part of the record, and conclusive as to the 
dale. (6) So, where it became necessary for the plaintiff to 
shew, in proof of his title, that a certain lease had been en¬ 
rolled with the auditor of tlie Duchy of Lancaster, the Court 
of King’s Bench held, that a memorandum of enrolment, on 
the margin of the lease, signed A. B. auditor,” was suffi¬ 
cient proof of the enrolment. (7) A rule of court under the 
naiid of the proper officer is itself an original, and may be 
given n evidence m a legal pnxreeding in that court, without 
oemg proved a true copy, (S) So in a case wliere a witness, 
being about to leave the coiiiitiy, liad been examined at a 
Judge’s chambers, a copy of I)is dejmsitions, delivered out by 
the clerk of the Judge, and attested by the clerk’s signature, 


(1) Anonym, case, Veutr. 257. 

( 2 ) Ventr. 257. Knight v. Dau- 
k-i, Ilardr. oO-?. Thurston v. Slat- 
ford, 1 Salk. 284., by Holt C. J. 

(.■5) Gilb. Ev.19. 

(1) Ibid. ii.2Starkic,N.P.C.l3. 
t5) By BuUcr J. in Kinnersloy v. 
Orpe, 1 Doug. 56. 

(6) The King in aid of Reed v. 


Hopper, 3 Price, 495. The same 
rule, with respect to the date of the 
enrolment of a memorial of annuity- 
deeds ; Garrick v. Williams, S Taunt. 

(7) Kinncrsley v. Orpe, l Doug. 
56. 

(8) Selby V. Harris, l Ld. Raym. 
745. 

9 
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was admitted in evidence, without proof of its being examined 
and compared with the original depositions. (1) 

But where the officer of the court is only entrusted witli the 
custody of records, and is not authorised to make out a copy, 
he has no more authority for that purpose than a common 
person; and the copy must be regularly proved in a strict and 
regular mode. Thus the office copies of depositions, though 
they are evidence in the Court of Chancery, where officers are 
intrusted for that purpose, will not be admitted in courts of com¬ 
mon law, without examination with the roll. (2) So, where a fine 
is to be proved with proclamations, as it must be to bar a 
stranger, the proclamations ought to be examined with the 
roll; for though the chirographer is authorixed to make out 
copies of the line itself, lie is not appointed to copy the pro¬ 
clamations. (3) 

When a verdict is offered in evidence, as the opinion of a Verdict, 
jury on certain points in issue, it will he necessary also to ' 
produce a copy of the judgment founded upon the verdict. 

The production of the postea alone is not sufficient; for it 
may happen that tlie judgment was arrested, or a new trial 
gi*anted. (4) But this rule will not apply to the case of a 
verdict on an issue directed out of Chancery, as it is not 
usual to enter up judgment in such a case; and here, there¬ 
fore, the decree of the Court must be shewn, which will be a 
sufficient proof, that the verdict was satisfactory, and stands in 
force. (5) 

Though the nisi prius record, with the postea indorsed, is 
not generally evidence of the verdict, it is good and proper 
evidence that Uie cause came on to be tried. (6) And in an 

(1) Duncan v. Scott, l Campb. v. Scoones, 2 Esp. N. P. C. 647. 

101 . contra. 

( 2 ) Gilb. Ev. 21. Bull. N. P.229. ( 5 ) Montgomerie v. Clarke, at 

2 Starkie, N. P.C. 13. the Delegates 1745. Bull. N. P. 

(S) Gilb. Ev, 21 . Allen’s case, 234. 

Bull. N. P. 229. 3 Tiunu. 1G6. (6) Pitton v. Walter, 1 Str. 161. 

a Bull. N. P. 234. Fisher v. Fisher v. Kitchingman, Willes, 368. 
inffman, Willcs,367. Garland R. v. Page, 2 Esp. N. P. C, 6 if>. n, 

o'Esp. N.P.C.85. S.C 
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action by the plaintiiF to recover a moiety of the money )>aid 
by him inuler a verdict, wliich a tliird person liad received 
in a suit against liim and tlie defendant, as co-defendants, the 
nisi prills record, with the postcti indorsed, will be evidcmcc 
of the verdict and -damages in the former suit, without proof 
of tlio judgment. (1) in the case just cited, of Fisher v. Kit- 
chinguian, Willcs C. J. doubted whether the associate was the 
]>i‘opcr person to produce the postea in evidence; because, 
by several rules of court, it ought to be rctiimed into court 
to the proper oiliccr within the four lirst days of the next 
term; but, on the prothonotaries inlbrming the court, tlial 
scarcely one postea in a liiindrcd was so returned, he was of 
o})ini()n, that this objection was not of snUlcient weight to set 
aside the verdict. 


I 

When a writ is only inducement to the action, tlic fSicl ol 
lakiiig out the writ may be proved without a copy, because 
■ possibly the writ might ii(;t liave been returned, and then it 
is not a record, Ihit wliere the wu*it ilsi^lf is the irist of the 
action, there ouglit to l)e a co|)y from the record, as the best 
jiroof of whieli the nature of the case is capable, (2) If it be 
necessary to jirovo that a writ issued in a particular cause, it 
w'ill not be sufficient to provi* the })r{i;cipo by the filazcFs 
book, and, after jnoof of notice to produce the original, to 
give in evidence a eojiy of the writ; but a proper search iiuisL be 
proved to have l)eeii made at the U rcasury for the original 
writ, before secondary evidence can be given. (:^) An ex¬ 
amined copy of the judgment-roll, containing (he award of 
an elegit and return of the inquisition, is evidence, in an 
action for use and (iceupaliou, of the title of the jdaintifF, 
who claims under the elegit, without proving a copy 
of the elegit and of the inquisition (4); the judgment-roll 


(]) Fosttr v. Cojiiplon, 2 Starkic, 
Bv Abbot J. 'J’lic 
in this ca'-e, v'th the Master’s al¬ 
locatur in<l,r-.e'l upon it, was ofTereci 
also ii< cv’denco f f the costs: I'he 
Lori! (’h. ) \ticc ilonhted, whether 
this V. ■ • .1 . ent proof of the costs. 

The plaintil!^ however, was allowotl 
to take a verdict fur the whole de- 


iTjand, subject to he reduced aftcr- 
wrrrds, if the court should think it 
ri«ht. 

(2) Gilb. Ev. Bull. N. P. 2.-4. 

( d Kchnonslonc v. Plaisled, 4 Esn. 
N.P.C. leo. 

(4) UaiTisbottoin v. Buckhiirst, 
2 Maule & Sel. 565, 
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ij? absolute proof of all the proceedings, which it sets 
forth. 

If an action of trespass, for taking goods in execution, is 
brought by the party, against whom the writ of fieri facias 
issued, it will be sufficient for the officer to give the writ in 
evidence, without shewing a copy of the judgment. But if 
the plaintiff is not tlie party, against whom ’the suit issued, 
and claims the goods by a prior execution or sale, the officer, 
ui order to prove the sale or the execution fraiidulciit, must 
produce not only the writ, but also a co]>y of the judgment. 
In the first case, he will justify liimsclfj by proving that he 
took the gootls in obedience to a writ issued against the 
plaintiff; but, in the other (;ase, the goods do not priiua 
facie belong to the party against wlioni the writ issued, and 
therefore llic officer is Jiot justified by the writ in taking 
them, unless he can bring the case within the statute 13 Eliz. 
c. 5. against fraudulent alienations, &c. for which purpose it 
will be necessary to shew a jiulginenl. (1) 

The return of the sheriff ujjon a wTit, which has been 
duly returncxl and filed, is primd facie evidence of the fact 
there stated, whe.u that fact comes iiiciilcntally into question. 
If the sheriff return a rescue, the court above, to which the 
return was made, would give it such crcilit, as to issue an 
attachment in the first instance; thougli, upon an indictment 
for a rescue, the defendant might shew, that tlie return was 
false. (2) And so In an action for maliciously suing out an 
alias fieri facias, after a sufficient execution under the first 
fieri facias, the t^oiirt of King’s Bench held, that the sheriff’s 
return annexed to the writs (in which he stated, that lie had 
forborne to sell under the first, and had solil under the second 
writ, by the request and with tlic consent of liic plaiutiftj) had 


(1) Lakev. BHIt'Cs, l TaI, Ray. T*"?. 
Martin v. Podi;er, 2 Black. Rep. VtU. 
Bail. N. P. 254. a. 

(2) R. V. Elkins, *l Burr- 2129. 
There are several cases, in which the 
indorsement on the writ has been 


aiiUilttOLl as cvi.Iciitv' a:::ainst the 
sbcriir, n lio nia^ts the return. Blatch 
V. Archer, Cmvp. 65. iVPNcil v. 
Pcrcliard, J E-^p. N. P. C. 265. 
Jones V. Wood, .5 Carnph, 229, 
I'airlic v. Birch, 5 Campb. 597. 


c c 
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been projwly admitted at tlie trial* as evidence of that fact, 
in support of a plea of licence pleaded by the defendant; for, 
as tlie Court said, faith ought to be given to the oflicial act of 
a public officer, like the sheriff^ even where third persons are 
concerned, (1) But though the sheriff's return is /?/r/c 
evidence tliat he hjis levied, it affords no proof that he hag paid 
over the money to the judgment-creditor, so as to charge him 
in an action with the receipt. (2) 


Imiuibitlo!! 


When an inquisition is ottered in evidence, the commission, 
under which it was tiikeii, ought regularly to be proved, or 
shewn to be lost. But in cases of inore general concern, such 
as the minister’s return to the commission in the reign of 
Hen. 8. for enejuiring inUi the value of livings, a copy oi' the 
v/hole record need not be taken, and the commission is of sucli 
public notoriety as not to require any proof. (3) 


Common 

recoverioM 


Decree in 
Chancery* 


It is enacted by statute l-l' Cx. 2. c. 20. s. 4., (matle for the 
purpose of protcctuig purchasers, in cases where recoveries 
have not been entered on record,) that where any person lias 
purchased any estate, whereof a recovery was necessary to be 
suffei-ed in order to complete tlie title, such person, and jill 
claiming under him, having Ix^n in possession of the pur¬ 
chased estate from the time of the purchase, may, after the 
end of twenty years, produce in evidence the deed making a 
tenant to tlie writ of entry, or other writ for siiffeririir a com- 
luon recovery and declaring the uses, and the deed so pro¬ 
duced, execution thereof being duly proved, shall in all courts 
i)e deemed good and sufficient evidence for the ))urchaser, and 
all claiming under liiin, that the recovery was duly suffered 
and perfected according to the purport of the deed, in case 
the record of recovery cimnot be found, or should not appear 
to be regularly entered. 

A decree in the Court of Chancery may be proved by art 

(1) Gyfford ir. Woodgate, 11 East, (3) Bull. N. P. 228. Hardcastle v. 

297. Sdater, 2 Gwill. 767. 

( 2 ) Gator V. Stokes, 1 MauL&Sel. 

599. 
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exemplification under the seal of the Court; or by a sworn 
copy; or by.a decretal order in paper, with proof of the bill 
and answer. (1) But it hSs been held, that the bill and 
answer need not be proved, if they are recited in the decretal 
order. (2) And it is said in a book of authority (3), “ that, 
if a paity wants to avail himself of the decree only, and not 
of the answer, the decree, under the seal of the court and 
enrolled, may be given in evidence without producing the 
bill and answer, and the opposite party will be at liberty to 
shew, that the point in issue was not the same as the present 
issue.” However, the rule, generally laid down, seems to be, 
tluit, where a party intends to avail himself of the contents of 
a decree, and not merely to prove an extrinsic collateral fact, 

(as, that a decree was made by the court,) he ought regularly 
to give in evidence the proceedings upon which the decree is 
founded. “ The whole record,” says Ch. B, Comyns, “which 
concerns the matter in question, ought to be produced.” (4) 

So, “ a sentence in the Admiralty Court may be evidence, upon 
the libel and answer produced; and a judgment in a court 
baron, or other inferior court, with proof of the proceedings 
iii which the judgment was given.” (5) 11^ indeed the fact 
to be shewn were merely that a decree has been made in the 
Court of Chancery, or that a decree, made there, has been 
reversed on appeal, proof of the previous proceedings will not 
be necessary. (G) 

An answer cannot be regularly given in evidence without Answeo 
proof of the bill; for without the bill there does not appear 
to be a cause depending. But if there be proof by the pro¬ 
per oHicc]', that tlie bill has been searched for in the office, 
and cannot be Ibund, the answer has been allowed to be read 
without a sight of the bill, (7) As the defence in Chancery is 

(1) Trowel v. Castle, 1 Keb. 21. (4) Corn. Dig. tit. Evid. (A 4.) 

Coin, Dig. Ev. (C l.) p. 94. p. 85. 

(2) By Trevor C. J. in Wheeler (5) Com. Dig. ib. (C. 1 .) p. 94. 

V. Lowth, cited Com. Dig. ib. l Kcb. (6) See Jones v, Randal^ Cowp. 

21. contra. 17. 

(. 7 j Bull. N. P. 235. citing Lord ( 7 ) ©ilb. Ev. 49. 

Thanet v. Paterson, K. B. East. 

12 G. 2. 
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ijpon oath, it will be presumed in ordinary cases, that the 
answer was sworn to by the defendant. 

When an answer is offered in evidence as jin admission of the 
party upoji oath, it will be sufficiently proved by an examined 
copy (1); nor will it be necessary to show, that there has been any 
decree in the suit. (2) If an examined copy is given in evidence, 
spine proof of the identity of the party will lie requisite; and 
this may be supplied by extrinsic proof, or by the proceedings 
themselves. In one case die attorney of the party was called, to 
prove that the other party had filed the bill in etiiiity against 
his client. (3) In another case, in which the iiction was 
brought against the defendant A. Ih as administrator of C. D., 
and the defendant did not plead that he w as not administrator, 
it appeared that the bill in equity had been also iiled against 
A. li. as administrator of C. D., aiul this was considered to be 
sufficient presumptive evideiice, that iiie answer, purporting 
to be made by A. B. in that character, was the answTi* of die 
defeiiduiii;. (I) 

Stricter proof than an examined cojiy is required, on a ))ro- 
secutioii for perjury alleged to have been connuitted by the de¬ 
fendant in his answer. Some evidence of the administration of 
the oath will there be required; as, that a person, calling himself 
by the defendant’s name, was sworn, and that the sigiiatiire on 
the answer, which must be produced, is his hand-writing;, or, 
that the answer is signed by the defendant, and that the jurat, 
purporting to have been sworn before a master, is attested by 
the master’s hand-wTiting, (5) This strictness of proof is re¬ 
quired not only in criminal proceedings, as on a trial for perjury, 
but also in actions which are in the nature of a criminal pro¬ 
ceeding, as in an action for a malicious prosecution. (6) 

Depositionb. With regard to depositions, the general rule is that they 

(1) Lady Dartmouth v. Roberts, (4) Ilcnnell v. Lyon, 1 Barn. Aid. 

1 6 East, 5.34. Salter v. Turner, ’S2. 

2 Campl). ji. z Campb. 401. (5) R. v. Morris, 2 Burr. 1189. R. 

(2) Lady Dartmouth v. Roberts, v. Berisan, 2 Campb. 508. 

16 East, 5.34. (6) 16 East, 340. 

(5) Hodgkinsonv.Willi8,3 Campb. 

401. 
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are not to be admitted in evidence without proof of the bill 
find answer (l); for, if there do not appear to be a cause de¬ 
pending, the depositions are considered to be mere voluntary 
affidavits; and tlie bill and answer ought to be produced, in 
order to shew, who were the parties to the suit, and what the 
points in issue, as depositions in general me evidence only upon 
the same points, and between the same parties, or those wlio 
claim under the parties. (2) But depositions may be read with¬ 
out such antecedent j^rool^ if they arc so ancient, lliat no bill or 


answer can be forthcoming; formerly it was not the j)nicticc to 
enroll bills and answers, (3) And if the deleudant is in con¬ 
tempt, or has had an opportunity of cross-examining, which 
he chose to forego, tin; de})Ositions may then be read, after 
proving the bill, althoiigli no answer luus been put in, (4*) 
Depositions are evidence, as an admission, against a party to 
the suit — or for the purpose of contradicting a witness — 
without proof of the bill and answer: but some proof of the 
identity of the person will be necessary. 


Depositions tiiken on interrogatories, under a commission of 
niodci Ji (late, arc not admissible without the production of the 
commission, under the authority of which the depositions were 
taken: if the depositions are of a long standing, so that die 
commission may be presumed to liavo been lost, they are evi¬ 
dence by themselves: in either case, whether the depositions 
arc of a recent or ancient date, lliere is no occasion to produce 
the bill and answer, (5) 


Wlierc tlie Court of (^haiicery, on directing a trial at aw, 
makes an onlei*, that the depositions of a witness shall be readj 


(1) Gilh. Ev. 56. Bull. N. B. 
240. Ni,i;htino;iie v. Dovisine, 5 
Burr. 2594. atl fin. Baker v. Sweet, 
Biinl*. 91. Illin,i;wortli v. Leigh, 
4 Gwill. 1619. At the trial of tl»e 
la^t-cited case, Mr. Just. Heath re¬ 
fused to nihnit deponitions ia evi¬ 
dence, hceause the bill and answer 
had not been duly proved, nor en¬ 
quired after. But il is said by the 
reporter, that the rejection of this 


evidence was one of the grounds, 
upon which a new trial was after¬ 
wards granted. And see Byain v. 
Booth, 2 Price, 2.'>4. n- 

( 2 ) See ante, p. 361. 

(3) Byam v. Booth, 2 Price, 934. 
n. Gilb. Ev. 58, 

(4) Cazenove and another v. 
Vaughan, 1 Maule & Selw. 4. 

(5) kiglie V, Wylie, 6 Esp. 85. 
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I 

the proof of the bill and answer will be dispensed with. Tliis 
order is not made for the purpose of making that admissible in 
evidence, which is not strictly admissible in courts of common 
law (1); and the depositions cannot be admitted, even under 
the order, unless it be satisfactorily proved at tlie time of the 
trial, that the witnesses are unable to attend in person. If de¬ 
positions were offered in evidence without such an order, the 
whole record, bill, answer, &c. must be regularly proved; but 
when there is an order for reading depositions, the court of 
law will read them, without going through the regular and strict 
course, which is generally necessary for the purpose of making 
them evidence. (2) 

The proof of depositions is by an examined copy. Office 
copies are evidence in the Court of Chancery, but not in courts 
of common law, for a reason before-mentioned. (3) 

Judgments in the House of Lords are not formally drawn 
up, but minutes only are entered on the .lournals. The mi¬ 
nutes of a judgment are the judgment itself; and they maybe 
proved by an examined copy. (4) 

When the judgment of a court baron, or of any other 
court of inferior jurisdiction, is offered in evidence, the pro¬ 
ceedings, on which it is founded, ought to be sliewn (5) ; but as 
the record is not usually made up in form, the minutes of 
their proceedings will be admitted if they are perfect, and omit 
nothing material. (6) 

Testaments me proved in the ecclesiastical court either in 
common form, or in form of law. The first mode of proof is 
where the executor presents the will before the Judge, with¬ 
out citing the parties interested, and deposes that it is the true 
and last will of the testator; upon which, the Judge allows 

(1) See wte, p. 3SO. (4) Jones v. Randall, Cowp. 17. 

(2) Palmer v. Ld Aylesbury, 15 (5) See ante^ p. 381. 

Ves. 176 . Corbett v. Corbett, 1 Vcs. (&) Fisher v. Lane, 3 Black Rep. 
& Beam. 340. 834. Holt C. J. in R. v. Hoins, 

(3) See ante, p. 389. Comberb. 337. 
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the will.. The proof iii form of law is, when the will is ex¬ 
hibited before the Judge in presence of the parties interested, 
and after a full examination is finally allowed. (1) If the will 
be proved in common form, it may be disputed at any time 
within thirty years; but if it be proved in the more formal 
mode, and there be no proceedings within the time limited for 
appeals, the will cannot afterwards be disputed. (1) After 
proof of the will, the original is deposited in the registry of 
the ordinary or metropolitan, and a copy in parchment is 
made out under his seal, and delivered to the executor, to¬ 
gether with a certificate of its having been proved before him, 
which copy and certificate are the probate. A court of com¬ 
mon law will not take notice of a will as a title to personal 
property, till it is proved in the Ecclesiastical Court (2); and 
though the original w411, together with tlie probate, is pro¬ 
duced by the officer of the Ecclesiastical Court, the will can¬ 
not be read in evidence, unless it bears the seal of* the Court 
or some other mark of authentication. (3) 


It is not the practice in the ecclesiastical courts to grant a 
second probate, if the first should be lost, but only to grant 
an exemplification from the record of the court, and this ex¬ 
emplification will be evidence of the proof of the will. (4) 
And an examined copy of the probate is evidence of the per¬ 
son there named being executor, as the probate is an original 
taken by authority, and of a public nature (5); but a copy of 
the will would not be evidence of that fact. (6) 


The probate of a will, devising real property, is not evi¬ 
dence of the contents, in an action of ejectment, even to prove 
a relationship; for where the original is in being, the copy is 
not admissible; and, besides, the seal of the court does not 
prove it a true copy, unless the suit relate only to personal 


(1)3 Bac. Ab. 40. tit. Executor. 
(2; Stone v. Forsyth, 2 Doug. 
707. 

(3) R. V. Barnes, I Starkie, S43. 
(4; Shepherd V. Shorthouse, 1 Str. 
413. Bull. N. F. 346. 


(5) Hoe V. Nelthorp, 3 Salk. 154. 
1 Ld. Raym. 154. S.C. HoltC.J. 
in R. V. Haynes, Skin. 584. See 
ante, p. 336. 

(6) mil. N. P.'246. See I'Broderip 
& Bingham’s Rep. C.P. 819. 
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propert}'. (l)* But the ledger-book, says Mr. Justice Bull^r, 
is evidence in such a case, because tliis is not considered 
merely as a copy, but is a roll of the court; and though th^ 
law does not allow these rolls to prove a devise of lands, yet 
when the will is only to prove relationship, the rolls of the 
spiritual court whidi has authority to enroll wills, are sufficient 
proof of such testament. And, under particular circum¬ 
stances, the ledger-book may be evidence even in a devise of a 
real estate; as whore, in an avowry for a rent-chai'ge, the 
avowant could not produce the will under wliich he claimed, 
(that belonging to the devisee of the land,) tlic ordinary’s 
register of the will, and proof of ibrnier payments, were held 
to be sufficient evidence against the plaintiff^ who was devisee 
of the land chargetf. However, in such a case, notice ought 
to be given to tlie other party to produce the will. It lias 
been often held, that a copy of the ledger-book is not evi¬ 
dence ; yet, since the original would be read as a roll of the 
court without further attestation, it seems fit, says Mr. Justice 
BuIJer, that the cojiy should also be read. TJie contrary prac¬ 
tice, he adds, has been founded upon the mistaken supposition, 
that the ledger-book is read as a copy, when in fact it is read 
as a roll of the court. (1) 


To prove that the probate of a will has been revoked, an 
entry of the revocation in a hook of the prerogative court, in 
which all causes were entered by the registrar, and wltich w^as 
kept as the only record of such proceedings and of the decree 
of the court, has been admitted to be good evidence. (2) 


Letters of ad* 
ministration. 


Administration is generally granted by writing under seal. 
It may also be granted by entry in the registry witliout letters 
under seal. (3) The ecclesiastical court never grants an ex¬ 
emplification of letters of administration, but only a certificate 
that administration was gi'anted; tlierefore, when a lessee 
pleads an assignment of a term from an administrator, such 


(1) BulhN. P, 246. (.3) Viii, Ab. Exe(:utori J), p 

(2) Biinibl)ottoiu*8 case, 1 Leueb, 70. ^ 

Cr. C.50. II, (c) 
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certificate is good evidence. (1) And the original book of acts, 
directing letters of administration to be granted, with th® sur¬ 
rogate’s fiat for the same, is evidence of the title of the party, 
to whom administration of the intestate’s effects is granted, 
without producing the letters of administration themselves, 
notwithstanding subsequent letters of administration granted 
to another, if the first are not recalled; for the original book 
was the authority for the proper officer to make out letters of 
administration, and the letters of administration were only the 
copy of the original minutes of the court, drawn up in a more 
formal manner, {^2) So an examined copy of the act-book, 
stating that administration w^as granted to the defendant at 
such a time, is proof of his being administrator in an action ^ 
against him, without giving him notice to produce the letters 
of administration. (3) 

In an action upon the judgment of a court of a foreign Foreign 
country, the sentence must bo proved by proving the hand- j^^dgment 
writing of the Judge of the court, who subscribed it, and the 
authenticity of the seal affixed. Thus, in a late case (4), the 
plaintiff, who sued here on a judgment obtained in the island 
of Grenada, was nonsuited, because he could not prove the 
seal affixed to be the seal of the island. And on a motion to 
set aside the nonsuit, the court said, they could not take 
official notice, that the seal affixed was the seal of the island, 
which was necessary to be shewn, in order to j)rove the judg¬ 
ment, which it })urportcd to authenticate; and that proving 
the Judge’s hand-writing could not advance the proof of the 
seal, unless by considering him in the nature of a witness to 
it, which was not pretended. If a colonial court possess a 
seal, it ought to be used for the puipose of authenticating its 
judgments, altliough it may be so much worn as no longer to 
make any impression. (5) If it is clearly proved, that the court 

(1) Kempton dem. Boyfield v. (o) Davis v. Williams, East, 

Cross, Rep. temp. Hard. 108. Bull. 222. Ray v, Clark, ib. 258. n. (a) 

N. P. 246. (4) Henry V. Adey, 5 East, 221. 

(2) Elden v. Keddell, 8 East, 187. Buchanan v. Rneker, 1 Campb. 6.". 

Garrett V. Lister, 1 Lev. 25. Bull. Flindt v. Atkins, 3 Caiupb. 215. 

N. P. 246. 2 Maulc & Selw. 567. (5) Cavan v, Stewart, l Stark. 525. 
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has not any seal, so that the document cannot be clothed witli 
the form of a legal exemplification, it must be shewn to pos¬ 
sess some other requisite to entitle it to credit (1); as, by 
proving the signature of the judge upon the judgment, (2) 
An exemplification of a foreign judgment, that is, a copy 
authenticated under tl)e t;eal of the Court, is evidence of the 
judgment in the courts of this country (3); but a document 
purporting to be u copy of a judgment, made by the officer of 
the court, is not admissible. (4) 

The effect of an award has been before mentioned. (5) In 
an action upon an award, it will be necessary to prove both 
the submission and the execution of the award. And, in ge¬ 
neral, whether the validity of the award comes into question 
directly, or only incidentally, the submission of all the parties 
ought to be regularly proved. Thus, wliere there had been a 
deed of reference, between a creditor and several partners, oi' 
all copartnership accounts and of all matters in diiferaice 
between the parties or any two of them, and an action of tro¬ 
ver was afterwards brought by the creditor, the assignee under 
a commission of bankruptcy of one of the partners, (in which 
action the plaintiff produced the award and deed of reference, 
as evidence of a separate debt due to him from the bankrupt,) 
the Court of King’s Bench held, that it was uidispensably ne¬ 
cessary to prove the execution of the deed by all the parties : 
for this was a reference of the aggregate accounts between all 
and each of the partners, and the consideration to each for 
entering into the submission was, that each party’s account 
should be liquidated, not only us to one, but as to all; the 
accession of all therefore ought to be proved; and, without 
such proof, tbo arbitrator would not appear to have competent 
authority to decide the whole question between the par* 
ties. (6) 

(1) 2 Starkie, 11. ( 4 ) Appleton v. Lord Braybrook, 

( 2 ) Alves V. Bunbury, 4 Canipb. 2 Itarkie, 6, 7 . 

28. ’ ( 5 ) See ante, p. 581. 

(5) 2 Starkic, N. P. C. II, 12 . by (6) Antram v, CUace, 15 Ea;t, 
Jvord fillenboroiigh and Bayley J. 209 , 
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If the award, given in evklence, is the award of com- 
missionei's under an act of parliament, the act ought to be pro¬ 
duced, for the purpose of shewing the authority of the com¬ 
missioners, and that the award is conformable witli the pro¬ 
visions of the statute, and, if the act is a private act, it must 
be regularly proved. (1) If previous notices are required to 
be given, before the commissioners make their award, proof of 
the regularity of such notices will not in ordinary cases be 
necessary. But if the circumstances of the case raise a pre¬ 
sumption, that all has not been regularly performed, then it 
will be incumbent on the party to prove the due performance. 
Thus on the trial of an iiulictnient against a parish for not 
repairing a liighv/ay, w^liicli was repiitetl to lie within the 
parish, and had betm from lime to time repaired by tlie in¬ 
habitants, an award made by commissioners of inclosiire, 
awarding the higljway to bo situate in a diflLuvnt parish, w'ns 
adjudged not to be admissible evidence for tlii' <lefendants, 
because it was not proved, that ihc commissioners had given 
the previous notices, required by llic inclosure act, to the 
})ariHhes, who would be allectcd by their award; the circum¬ 
stance of tlje didendiints having continued to repair after the 
award, raistal a presumption, that there had not been such a 
notice as the act of jiarliaiiienl. re(|uired. (2) 


{ 1 ) Siv atile, [», .385 


(‘j) R. V. luluihitimts <»f Hrisling* 
field, -’ Maiile c'v S.dv.. 


CHAP. VI. 


Of Public Trrif/??gs, uot Judicial, 

IE next species ol* cvideiuv, wdiich our subject h‘:uls us 
to consider, reialos lo such public writings as are not ju¬ 
dicial. In treating of I Ids part of the subjixt, it will ouly be 
necessary to mention sonic of the principal documents of this 
description; after Avhicli we shall proceed to enquire, now a 
party, who wishes to use publit' writings in evidence, may ob¬ 
tain an iti'^pection. 
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Domesday- Thp most ancient public document in die kiagdfom, is 

Domesday->book, consisting of two volumes, kept in the re^^ipt 
of the Exchequer, They contain a general survey of the 
counties in England, excepting the four northern, and were 
compiled soon after die Conquest for the purpose of aseeitaiu- 
ing the ancient demesne lands, which were the socage tenui^ea 
-ftrst in the hands of Edward the Confessor, and id'terwarik of 
WHliam die Conqueror, This has been always considered a 
book of the greatest authority; and if a question should at 
any time arise, whedier a manor is ancient demesne, the trial 
is by inspection of Domesday-book. (1) These volumes have 
of late years been printed at die expense of government, in 
consequence of an address from the House of Lords; and die 
work is said to be executed with the most scrupulous fidelity 
and c'orrectness. (2) Another ancient survey, which ascertains 
the extent of the king’s ports, is also deposited in the Exche- 
<}uer. (3) Tliese surveys are recognized and treated as au¬ 
thentic documents in courts of justice, having been made by 
the authority and order of the government of the country, on 
public occasions^ and on subjects of public interest. 


Surveys of 

ecclesiastical 

benclices. 


The Valor Beneficiorum, or Poik- Nidiolas’s Taxiitioii, is 
another document of a public nature. In tlie yeur 1288, 
Poj)e Nicholas the Ftnirth, to whose predecessors in tlie sec 
of Rome the first fruits anti tenths of all ecclesiastical benefices 


had for a long time been paid, granted the tenths to King 
Edward the First for six years, towards tlefraying the cx})ensc 
of an expedition to the Holy Land; and, tliat they might he 
collected to their full value, a taxation by tlie king’s precept 
was begun in that year, and finished for the province of Can¬ 


terbury in tlie year 1291, or the 2()th year of the reign of 
Edward the First; and for that of York in the following year; 
tlie whole being under the direction of the Bisliojis of Winton 
and Lincohi. (4) Phis taxation of Pope Nicholas is an im- 


(0 Hob. 188. Glib. tv. 69. (.: Gilb. Ev. 69. 

r. ^ Report ot H. of 

mons, on PulibcRwords, Appendix, Commons on the Public Records. 

A > *. p. 15. 
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portimt document, because nil tlie taxes, as well those paid 
to oui' kings as those to the Pope, were regulated by it, till die 
survey made in the twenty-sixth year of Henry VIII.; and 
liecause the statutes of colleges, which were founded before 
the Reformation, are also interpreted by this criterion, ac¬ 
cording to which their benefices under a certain value are 
exempted from the restriction in the statute of the twenty-first 
of Henry VIIL concerning pluralities. (1) The taxation is 
evidence of the rate and value, at which the persons, employed 
in that taxation, thought fit at that time to estimate the 
living. (2) The original is kept in the office of die king’s 
remembrancer in the Excliequer. 


A new Valor lieneficionun wa.s iiistituted in the twenty- 
sixth year of Henry VIII., wlien the first fruits and tenths 
of every ecclesiasticid promotion were annexed to the revenue 
<>f the crown. (3) To nsccrUiin tJicir value, ecclesiastical sur¬ 
veys were taken, I>y virtue of commissions in the king’s name 
issuing under the great seiil (4*); and these surveys are a<I- 
initted as evidence of their amount at that period, although 
they are generally considered as estimating the value much too 
low. (5) Upon the same jirinciple, surveys of the ptissessioni. 
of religious hou.ses, previous to the disst>lution of lln' mo¬ 
nasteries, are received in evidence, (ti) These surveys are ad- 
ini.ssible, althougli the commissions, under which they were 
taken, arc not to be found. (7) 


Surve 3 '’s of the church and crown lands were taken by 
commissioners in \hv. lime of the commonwealth, under tlie 
authority of ads or ordiiuuices of tlic parliament; and copies 
ol' these surveys were deposited in iiuuiy of the calliedmls. 
The originals wouUl have been good evidence of the jiar- 
ticulars of the surveyetl esUites, u|K>n the same principle as 

(1) Humphreys v. Knight, Cro. (5) Gwill, s.'io'. 1240. 4 Price, 
Car. 455. 2 Lutw. 1305. IStump v. 221 . 5 Price, 377. 

AyliflTc, 2 Gwill. 536. (6) Vicar of Kcllioctoa v. Trin. 

( 2 ) By L(l. Uedcsdalc, fiiillen v. Coll. Cambridge, i Wits. 17Q. 

Michel, 2 Price, 477. (7) See (6), and Bsigshaw v. Bp. of 

( 2 ) St. 26 H. 8. c. 3, Bangor, cittsl in Uudcrhill v. 

(4) Sect. 3 Sc 10 . ham, 2 Gwill. /»42. 


4m 
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the other public surveys, wliich have been before mentioned^ 
but as they were destroyed at the time of the great fire in 
London, the coj>ies have been adniiiied, as evidence, in tlie 
place of tlte original surveys, provided they have been kept 
in unsuspected repositories. (1) 'Hie parliamentary surveys 
have the credit of being taken with extreme accuracy and 
minuteness. The circumstance, tlierefore, of these surveys 
being silent as to a supposed modus, has been considered to be 
strong evidence against its existence. (2) 


The Journals of the Lords or C^onunons are evidence 
of their proceedings. An entry in the Journals of the 
House of Lords, stating that a judgment below has been 
reversed, is evidence of the fact of rcversiil (.3); and the 
Journals have been admitted to prove an address from the 
House of Lords to the King, and the answer of the King. (1) 
Thus, tlie address of the Lords to the King, and the King’s an¬ 
swer, proved by the Journals, have been admitted as evidence 
of an averrneJit in an information, that certain differences had 
existed between the King of Lngland and the King of Spain. 
Here, it is to be observed, the fact related jniroly to a 
matter of stale, and therefore ailmitted of this kiml of prool’. 
But a resolution of either House is not evidence of tlu* truth 
of facts there aflinned; and therefore in the case oi* ’I'itus 
Oates, who was ciiarged with having coniniilteil perjury on 
the trial of persons suspected of the pojiish ))lot, a resolution 
in the Journals of the Hous<‘ of Comiiioiis, asserting the 
existence of the ])Iol, was not allowed to be evidence of that 
fact. (.5) 


The public acts t)f government, and acts by the king in his 
political capacity, are coinnuMily announcetl in the Gazette, 
published by the authority of the Grown ; and of such act.s 


(1) Underhill v. Diiriium, e Ovvill. 
5i‘j. Grc'*n v. Proiulr, I Mod. irr 
Baiitn v. Michel, d Dow. .*5^5. 
2 IVice, 50 '. C. 

(2; iiBctbt. 2Si. 1 Maul. &Selw. 
294. 


(-0) Jaac:, V. If aiKhill, Cowl). 17. 
('Ij l-nniklin’s case, 0 St. Tr. 2S0. 
< itrd l.y JJuIlcr J. •; 7MI. And 

the ease oi' the Seven Bishoi)S, 
'1 St. Tr. o7<;. 

4 St. Tr. 39. 
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ftnnoUnced to the public iirtlie Gazette, the Gazette is admit¬ 
ted ill courts of justice to be good evidence, A proclamation ' 
for reprisals, published in the Gazette, is evidence of an exist¬ 
ing war.* Proclamations for a public peace, or for tlie perr 
formance of quarantine, and any acts done by or to the king in 
his regal character, may be jn’ovetl in this manner (1); and, 
upon the same principle, articles of war purporting to be 
printed by the king’s printer, are allowed to be evidence 
of such articles. (2) A Gazette, in which it was stated, 
that certain addresses had been presented to the king, has 
been adjiulged to be ]>ro])cr evidence, to prove an aver¬ 
ment of that fact in an information for a libel (3); for they are 
addresses, said Lord Kenyon, of different bodies of the King’s 
subjects, received by the king in his i>ul)Iic capacity, anti they 
thus become acts of state. And in the late case of the Kinc: v. 
Siilton (4), the Court of King’s Pencil determined, that the 
king’s proclamation, (which recited, that it hatl been n presented, 
that certain outrages hatl been committed in dillerent jiarts of 

certain counties, aiul tdlered a rewaril Jbr the discovorv and 

%■ 

apprehension ofoilenders,) was admissible in evidence, as proof 
of an introductory averment in an information for a libel, that 
acts of outrages of that particular ilcscrijition had been com¬ 
mitted in those partsof the country* 


4G$ 


(hizettes are not cvitlencc of private titles or private inle- 


(i) .f: T. K. -Hr,. Om-lch’s J. 5.R. Mf;. See stat. .'55 C.'. ' 
(MSf, s Ht. 'J'r. J. V. 108 . >. .'it;. 

(‘J) il, V. Witliers, litcil by Biillcr (.’5) 11. Holt,T. H, 

(-1) 4 Manic & ScUv. 5-16. 


• Public notoriety is stilTicitMit oidnice of the existence td’a wav. Foster, 
Disc. ch. ii. s. 12. p. -MO. Evidence, therefore, was not produced to prove 
this fact, though averred in the indictment, in tlie cases of Sir John Friends 
of Sir W. Parkyti, (^»ok’s case, and Vaughan’s case, which are reported in 
the State Trials. A declaration of war !»y a ibreign government, transmit, 
led to this country by the English ambassador, and pnniuced from the Secre- 
tary^if State’s ofTice, has been admitted as evidence of the coiiuncnccineiit 
of hufitilitics between that government and another state. Thelhison v. 
Cosling, 'I Esp. N. P. C. 26 <i. 


I) 1) a 
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rests, as of a presentation, or of a grant by the king to an imK- 
vidual, which have no reference to the affairs of government ; 
nor is a Gazette cnudence to prove an appointment to a com¬ 
mission in the army. (1) 

Notices relating U> bankruptcies are constantly inserted in 
the Gazette; and they are made sufficient by act of parliament. 
Notices, also, of the dissolution of partnerships, are verycoau- 
monly inserted. An aiivertisement in the Gazette, muionnc- 
ing a dissolution, has been admitted as evidence of a public 
notification of that fact; but such evidence is of little avail, 
unless it be shewn, that the party, entitled to notice, was in the 
habit of reading the Gazette, And such an advertisement 
in a common newsj^aper, is not even admissible, without proof 
that the party took in tliat paper. (3) If the paper, containing 
the advertisement, is proved to have been read by the paity, 
or if it is proved only to have been di-livered in tJie usual course 
at the house of the party, the jury may veasouahly be instructed 
to consider, whether the attention of a tradesman, in reading 
a ncwsi)apev, was not likely to be attracteil by notices oi* tin* 
dissolution of partnerships, to which tlie altention t)f others 
might not be directed: and it is a question for the jury to de¬ 
termine, whether, under all the circumstiinces of the ease, the 
party had actually received notice of the dissolution, (f ) 


Parish re- 
gisters. 


Parish registers are eviilcnce of births, marriages, and 
burials. Registers are directed to be kept as public books, mid 
are accompanied with all the means of authenticity. “They 
arc in the nature of records,” said Lord Mansfield, “ and need 
not be produced, or proved by subscribing witnesses.*' (.5) 


0) Kinvan v. Cockhurn, .'> E^p. 
X.P.C. U. V. Gardner, 2 Cainph. 
51.3. 

( 2 ) (Godfrey V. Turnbull ami Ma¬ 
caulay, 1 Esp. N". P. C. .371. Peake, 
N. P. C. 155. n. S.C. Lecson'v. Holt 
and ntliers, 1 Starkie, is^’.—See also 
Grahaiu \. Hope, Peake, X. P. 
154. Gurliani v. Tlioinp^ic^n, lb. 42. 
(' 3 ) I Starkie, 186. 

(4) Jenkins v. Bli/ard and ano¬ 
ther, 1 Sturkie, 4Z(». 

'/') Biriv. Barlow, 1 Dou^. 17J.— 


A book, (Mititlcd The Parish Register, 
produced from a chest in the vicarage 
house, and containing ancient entries 
respecting tithes due to the vicar, 
one of which entries purported to he 
made about 150years ago by the vienr 
of that time,wasadmittedin evidence, 
on a question of tithes between a suc- 
ectV ng vicar and occupiers of die 
parish, in the case of Drake v. Smyth 
and others Ixiforc the Lord Chiri 
Baron. 5 Price, 362.572.577. 
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To prove a marriage, for Instance, an examined copy of an 
entry is sufficient; this is proof of a marriage at a certain time, 
between two parties describing themselves by the names and 
places of abode there mentioned. 

The keeping of registers for entries of births and chris¬ 
tenings commenced in the thirtieth year of the reign of 
Henry VIII., and was afterwards enforced by injunctions 
from Edward VI., and from Elizabeth (l); and the mar- 
rijige act (2), after directing registers to be kept as public 
books in eveiy parish, for the purpose of registering mar¬ 
riages, enacts, that ** immediately after the celebration of every 
nuirriiige, an entry thereof shall be made in such register; 
in which entry or register it shall be expressed, that the mar¬ 
riage was celebrated by banns or licence; and if both, or 
either of the parties married by licence be under age, with 
V.'nsent of the parents or guardians, as the case shall be; and 
shall be signed by the minister w'ith his proper addition; and 
also by the parties married, and attested by two credible wit¬ 
nesses.’* By the canons of 1603 copies of parish registers in 
every diocese ought to be regularly transmitted once in every 
year to tlie diocesan or his chancellor (3); a regulation ex¬ 
tremely important, for the puqmse of guarding the evidences 
t)!' title and pedigree, but which has been so generally ne- 
glccletl, as to make it necessary for tlie legislature to interpose, 
and j)ass an act for their In^ttcr preservation. It is by this- 
statute enacted (4*), that copies of the register books, verifiwl bv 
the officiating minister of the parish, shall be transmitted an. 
luially by the churchwardens, after they or one of them shall 
have signed the same, to the registrars of the diocese within 
which the church is situated. 


An entry of marriage in tliei>urisl» register, made in the form 
prescribed by the act of parliament, is eviileiice, that the jHir- 
sons therein named were married, on the da}" s))eci(ied, by 
banns or licence, as the case may be. Such im entry is not 


( 1 ) .> Burn. £ccl. L. ‘J75. Gilb. (") Can. 70. Gibson’s 
£v. 68. p. 

(•:) Si. G. 'J. *50;. 3 . M. ( 4 ) Slat. Je G. 3 . c. » ‘ 

U I) t 
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essential to the validity of a marriage; so tliiit, it it has, not 
been expressed in the regular form, the only consequence will 
be, tliat it cannot be admitted as evidence ol the marriage, 
which must therefore l)C e.stablished by some other medium ol 
proof. In order to jirovo, that the parties, described in the 
register, are the same j'/urlies, whoso marriage is In question, 
it must obviously l)c unnecessaxy to call either of the sub¬ 
scribing witnesses to tlie register; any evidence, which satis¬ 
fies the jury concerning their identity, must he sullicicnt; as, 
by proof of the similarity of their hand-writing, or that tlic bell¬ 
ringers, were paid by them for riiigjjig after the marriage, or 
by proof of other circumstances to aseertaiu the persons. (1) 


A book of Fleet marriages cannot be r<;ad as a register, not 
luiving been compilcti under public authority, and is not legal 
evidence of a marriage. (2) A cojiy of a register of hajitiani, 
kept in tlie island of Cnienisey, is not admissible in our courts 
of law (3); nor is the copy of a register of a foreign chapel ad¬ 
mitted here as proof of a nairriage abroad. (I) 


Registers of 
bhips. 


Public registers are requirctl by act of jnirliaiiient to be 
kept for the registering of sliips (5): and the register ami ci'i- 
tificate of register are conelusiv'c evidence of want of title, 
against those who arc not named in tin: register. '’Jims, in an 
action on a policy of insurance on IVeigiit, where the interest 
in a ship and its earnings weio alleged to be in four j)<?rsons, 
who were piirtner.s in trade, two only of whom were juiined as 
•wvners in the register, it was decide<h that the action could not 
l)e maintained, although it was proved as a fact, that tJic ship 
1*. d been })aid for by all the lour jiartncj s: for as llie plaintiffs 
daimeil the freight only in riglit of ownership, they could jiot 
recover without proving that riglit; and it sippcared conclu¬ 
sively from the register that all the four partneKs had not a 
legal title to the ship. {6} 


(i) Bull. X.P. L> 7 . 

(iJ) Kecfl V. Passer, Pcakr, N. P. C. 
CiSl. Llo\(l V. Passin"hain, 1 Cooper, 

Ch.C. 15,'. 


{^) Iluet V. Le Mesurier, l Cox. 
Cas. -jyr}. 

('t') Leader V. IJarrv, I Esp. N. P. 

C 4 » 


(.'?) iSt. 2 (j O. Z. e. 60 . St. .>4 G. Z. 
r. fis. The reader is referred, on this 
to Mr. Abbott’s treatise on 
Shiiniinjr, ch. 2. p. 27. 

(n) Car.ulcii V. Anderson, T. R. 
709. M East, 229. Marsh v, Ro¬ 
binson, 4 E»p. 98. 
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The register of a ship, then, is conclusive evidence, that 
jiersons, who are not there named as owners, cannot legally 
be joint-owners; but the converse of the rule is not true, 
namely, that all i>ersons, who are named as owners in the 
register, are liable as such. Such registers are not recog¬ 
nised as jmblic tlocuments to prove the ownership; and they 
are not evidence to fix the parties therein named as owners, 
in actions against them, unless they are shewn to have been 
jiiiide by their assent or recognised by them. This point was 
itccided in the cjise of Tinkler v. Walpole (1); w'hich was 
an action for gootls sold and delivered for tlie use of a ship, 
against the defendant as one of tlie owners. At the trial of 
the cause, in ouler to prove the ownershij) of the defendant, 
two registers were ofilireil in evidence, purporting to have 
been maile on the oaths of the managing owner, who gave the 
order ll)r the gootls, and of two other part-owners, swearing 
that they and others nainetl, including the defendant, were 
owners of the ship; anti it was insisted that tliese registers, 
on account of their authenticity as public documents, required 
lor ))ublic j)urpuses, anti obtainctl under the sanction of an 
oatli, ought to be considereti at least priina facie evidence to 
prove the tlefeiulaiit a part-owner. But Lord Ellenborough 
C. J. who Irietl the cause, ruled that the evidence was not ad¬ 
missible, unless it couUl be shown that the defendant had 
assented to the register, or at least had recognised it. And 
this oj)init)n was aiterw'ards confirnied b}' the other Judges of 
the court. On tluit occasion Lord Lllcnborough expressed 
hhiiself in the following teniis: ‘‘ Notwithstanding the prac¬ 
tice may have prevaiUd for a long time to receive ships’ regis¬ 
ters, as evidence of the pro})erty being in the persons therein 
named, yet when we are brouglit to consider the admissibility 
of such evidence against the defendant, in a case, where he 
has done no act to adopt the register as having been made by 


(l) 14 East, Cooper v. 

Staiili and others, 4 Taunt. 802. 
Smith V Fiige, > Campb. 45fi. 
Fraser v. Hopkins, 2 Taunt, /i. 
2 Cainph. I VO. S. C- Teed v, Mar¬ 
tin, 4 C\iuipb. 00 . Upon the same 


principle, an entry iu books, kept In 
the office for licensing stage-coaches, 
is not any proof, that persons named 
in the licence are owners of a coach. 
Mlrolhcr v, Willan, 4 Campb. 24. 
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hit authori^, we cannot give effect to it, without saying thtit 
a party may have a burthensome charge thrown upon hkn by 
the act of a third person, without his own assent or privity. 
If it had appeared, that the ddendant, by any act of his own^ 
had recognised tlie register, he would have been liable to all 
the consequences as a part-owner, which it describes him to 
be; but here he has done no act to adopt it. His partner has 
indeed dealt with the property, as if the defendant were a 
part-owner, by registering the ship in his name; but the ect 
of , a third person, without some act of the defendant to re¬ 
cognize it, cannot throw upon him a burthen, without vio¬ 
lating the plain rule of law.” 

U}X)n the same principle, a register is not of itself evidence 
of a joint-ownership, in support of the deteniUmt’s plea, 
that other persons there named are jointly liable w'ith him (1); 
nor is it evidence, tliat the sliip is British-built, as there tie- 
scribed. (2) So, in an action brought by the plaintiff as agent, 
on a policy of insurance, the register is not evidence to prove 
an averment, that the interest in the ship is in the persons 
there described. (3) The legislature has matle the regis¬ 
tration necessary to complete a title, but this does not make 
it of itself proof of the title. Property in a ship may be 
proved now, as it was proved before the acts of parliament 
relating to registers; os, for example, by proof of acts of 
ownership, or by proving actual possession in the party, 
or in those to whom he has committed it, or in those, 
from whom he has himself derived his title. Any one of 
these media of proof is sufficient priviA facie evidence of 
ownership, without the aid of documentary proof or of title- 
deeds. (4) 

Rate books. It is enacted by si. 17 G. 2. c. 38. s. H. that true Copies of 


(1) Flower v. Young, 5 Campb. 
240. 

(2) Reusfie ’. Me/ers, i Canipl). 
475. 


(•7) Piric V. Anderson, 4 Taunt. 
r,52. 

(4) 4 Taunt. 657. Rohertsun v. 
French, 4 East, 136. Hubbard v. 
Johnstone, 5 Taunt. 177. 203. 
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dU r^tes and assessments^ made for the relief of the poor, be 
eiitered in a booh to be provided for that purpose by the 
churchwardens and overseers of the poor of every parish, 

&c. who shall take care, that sUch copies be entered accord¬ 
ingly within fourteen days after all appeals from such rates 
HTo determined, and shall attest the same by putting thmr 
Jiumes thereto; and every such book shall be carefully pre¬ 
served by the churchwarden, .&c. for the time being, or CMie 
of them, in some public |dace, in every such parish, &c. 
whereto all persons assessed or liable to be assessed may freely 
resort, and shall be delivered over from time to time to the 
new and succeeding churchwardens, &c. as soon as they enter 
iiito their ofliccs, and shall be produced by them at the ge¬ 
neral or ejuarter sessions, when any aj)peal is to be heard or 
detenniued. 


The stat. 42 G. 3. c. 4(), enacts, that the overseers of the Book for 
poor of every p.arish shall provide and keep a l>ook at the fyjj.*** 
expense of the parish, ami enter therein the name of every 
child, who shall be bound out by them respectively as an ap¬ 
prentice, together with the several other particulars, in tlie 
manner and form required by this act; and every such entry 
shall be produced and laid l>efore the two justices of tlie 
peace, wliu shall signify tlieir assent to the indenture of ap¬ 
prenticeship, at the time when such indenture shall be laid 
before them for that purpose, and each entiy shall, if h])- 
proved of, be signed by them according to the prescril)ed 
form. And in the third section it is enacted, that any ])ersoji 
may at all sciisonablc hours ins{)ect such book in the hmids 
of the said overseer, and Uike a copy of such entry; and 
eveiy such book shall be deemed to be sufRcicnt evidence in 
all courts ol’ law in proof of the existence of such indentures, 
and also of tlie several particulars specified in the register 
respecting such indentures, in case it shall be proved to 
the satisfaction of the court, that the indentures arc lost or 
destroyed. 


The register of the navy-officc has been admitted in evi- Books in 

public offices. 
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tk»ice, to pr<wc the death of a sailor (1); the book from the 
niaslcr’s olKcc in the Court of Knife’s Bench, to pi'ove a per¬ 
son one of tlie attornics of that court (2); ami the log-book 
t>f a man of war, which convoyed a fleet, to prove the tlnic 
of the convoy’s sailing. (3) Bank-books arc good evidence 
to prove the transfer of stock (4'); and on a prosecution tor 
a libel published concerning a person in his office of treasurer 
of a parish, an entry in a vestry-book, staling that he was 
elected at a vestry duly held in pursuance of notici', has been 
considered sufficient evidence to support an allegation in the 
indictment, that he was duly elected treasurer. (.^) So, in an 
action for disturbing the use of a pew in a church, an olr! 
entry in the vestry-book, stating that the jicw had been re- 
jiaired by the then owner of a messuage (under whom the 
plaintilf claimed), has been admitted as evidence of Iiis right; 
being made by the clmrchwardens on a subject within the 
scope of their official authority, and as showing the reputation 
in the parish respecting the right. (6) 


The day-book of a public prison, containing a narrative of 
the transactions of the jiristai, lias been received upon the 
same principle, as proof of the time of a prisoner’s commit¬ 
ment or discharge (7): but it would not be admissible to prove 
the cause of his commitment. (8) The distinction between 
these cases is, that in the former there was no document 
besides the one produced, and no other evidence of the fact 
in question could be given, except pcrhajis the parol testi¬ 
mony of some person, who niiglit have happened to be in 
prison at the time; hut in the last case, the conmilttitur, from 
w'hich the entry was inserted in the hook, might have been 


(1) Bull. N. P. 24 !J. l?hocicb*s 
case, 1 Leach. Cr. C. 29. Wallace 
V. Cook, 5 E.^p. N, P. C. 117. See 
Barber v. Holmes, 3 Esj). N, P. (>’. 

t 

( 2 ) R. V. CroEsley, 2 Esp. N. P. C. 
524. 

(o) D’Israel’ v. jowett, 1 Esp. 
N. P.C. 427. 

(4) Breton Cope, Peake, N. P, 


C. oO. Marsh v. Coinct, 2 Esp, 
N. P. C. 605. 

(.5) R. V. Martin, 2 Cauipb. 100. 
((»*) Price V. Littlcwooil, .*5 Cainph. 

(7) R. V. Aickics, 1 Leach, Cr. C. 
4“rt. 

(s) Salter ami others v. Thomas, 
5 Bos. tfc Pull. J88. 



Ch. 6*3 Of Public lFritings, not Ju^ciAL #1^ 

produced, and that would have been better evidence of tli^ 
cause of commitment. 

An entry in the book kept at Lloyd's, stating the cap¬ 
ture of a ship, is evidence of that fact, though it is not a 
sufficient notice of it to the defendant, so as to make him 
liable on a policy of insurance, by which it was agreed that the 
loss should be adjusted within a certain time after advice of 
the capture. (1) The poll-books taken at an election for 
members of parliament, or at the election of a mayor, are 
admissible in evidence. (2) A copy of an official paper, con¬ 
taining an account of the cargo of a sliip, made in pursuance 
of an act of parliament by an officer of the customs, and 
lodged there as an official document, has been admitted as 
proof that property was put on board. (3) A book in the 
office of secreUiry of bankrupts, containing entries of the al¬ 
lowance of certificates, kept by order of the Chancellor, and 
recognized by him ns an oHicial document, would be good 
secondary evidence of the allowance of a certificate; but a 
book containing such entries is not admissible, if it appear to 
be kept merely as the private memorandum of the clerks, 
without any authority or sanction from the Chancellor. (4) 

A book, in which leases were enrolled, and which was kepi in 
tixe office of the auditor of the Uishop of Durham, has been 
held to be admissible evidence of a lease, alter proof of the 
loss of the original and the counterpart: in tlie case alluded to, 
it appeared that the office was conducted like a public office, and 
the officer appointed by patent, and that the practice had l>eeii 
to enroll Iciises: the enrolment book was therefore considered as 
a public instrument, and presumed toexhibit a correct copy.(5) 

la the above-cited case of tlie King v. Aickles((i), the clerk 
of the papers of the prison produced a daily l)ook, kept by 

(j) Abel V. Potts, 5 Esp. N. P.C. (4) Henry v. 3 Cani^. 

242. -1IJ9. R. V. (Jrimwood, 1 Price, 

(2) Mead V. Robinson, Willes, 371.; excise books admissible. 

421. R. V. Hughes, cited, ib. (5) Humble v. Hunt, Holt, N. P. 

(.3) Johnson v. Ward, 6 E^p. C. 601. 

N. P.C. 47. The official paper was (6) \ Leach, Cr. C. 4."6. 
proved to liavc gone with tlie ship. 
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him, containing entries of the names of tUl tiie debtors and' 
criminals brought into prison, and of the times when they were 
discharged ; but it appeared that these entries were not made 
l)y the clerk on his own knowledge of tlie facts, but generally 
from the information of the turnkeys, and frequently from the* 
turnkey’s indorsements on the backs of the warrants, whieii 
warrants were aft^wards regularly filed. Upon this, it was 
objected that the entries in the books w'ere mere copies, and 
that the original minutes, from which the entry of the pri* 
soner’s discharge liad been made, ought to be producetl as the’ 
best evidence. But the court over-ruled the ol>jection, and 
admitted the contents of the book, as it appeared to have 
l)een the constant and establishetl practice of the keepers 
of public prisons to register the discharge of prisoners in 
such books os the one produced, and in the manner tliere 
4lescril)ed. 

In another case, a parish register of christenings was re¬ 
ceived in evidence as an original authentic book, altliough the 
constant practice in the parish was to make a niomorandiun of 
tlie christenings in a day-book, from which entries were somo 
time afterwards made into the register. (1) The question in 
that case was on the plaintiff’s legitimacy, and on die pail 
die plaintiff a general parish register was produced, in wliicti 
there was an entry of his christening, describing liini in the 
same manner as legitimate children were usually entered. Il 
appeared, that the practice w'as to make the entries in this 
register once in three weeks out of a day-book, in which entries 
were made immediately after the christening or die sntne 
murniag; and in the case of illegidmate children, to insert in 
the entry r the letters B. B., which were intended to signify 

liase bom.” The counsel for the <iefendant then offerwl in 
evkience the day-book, from which the otlier entry was posted, 
and in which the letters B. B. were inserted, insisting that it 
was the original entry. But a majority of the judges present 
on a trial at bar were of opinion, that such evidence ought 

(l) Mayv. May, s Str. 1075?. Lee See Hughes v. Wilson, I SUirkir, 
V. Mcccock, 5 Esp. N. P. C, 177. 17S. 
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not to be received, on the ^ound) that there could not bet 
two renters in the parish, and that the cna first produced' 
ought to be taken to be the true register.-*-<lf, indeed, the 
entry in the day-book, representing the plaintiff as iUegitimate, 
liail been signed by the reputed father or the mother, or made 
under their direction, such evidence would have been aebnis- 
sible as the declaration of a deccatsed parent on a question of 
legitimacy: but if, on the other hand, in the absence of suds 
proof, the entry appeared to be merely a prrvate memorandiutt 
kept for the purpose of assisting the clerk to make up. the 
register, (and of that nature it seems liere to tiave been con¬ 
sidered,) iu that case it could not be received as the original 
autlicnticated entry. 

The rdils of a court baron (winch is the court of the free- Rolls ofma- 
holders,) or of the customaiy court (which is the cc^yholders’ counts, 
court,) are evidence between the lord of the manor and his 
s:opyholders or tenants. They are the public documents, by 
which die inheritance of every tenant is preserved, and die 
records of the manor court, which was anciently a court of 
justice relating to all pro))erty within the manor. (1) So 
ancient wridngs, not properly court rolls, but Ibund among 
the court rolls, and delivered down from Reward to steward, 
purporting to be made “ assensu omnium tenendum,” have 
been admitted as evidence to prove the course of descent 
within a manor; luid this, lUdiough they were not signed by 
any of the tenants. (2) And an entry in the court rolls, 
stating the several customs within the manor as found by die 
homage, and regulating the descent of die several species of 
tenure, was in another case admitted to be good evidence of 
die mode of descent, although no instances were ^diewn of any 
tenant iiaving in fact so taken under the custom. (S) It 
cannot be doubted,” said Lord Kenyon, ‘‘ that diis evidence 
was admissible, for tradition and the receiveii opinion are the 
lex loci. Here was full proof of a tradition respecting die 

(1) Cilb. Ev. 67. 4 T. R.670. (3) Roe clem, Bcebce v. Parker, 

(2) Denn clem. Goodwill v. Spray, 5 T. R, 26 . Roe clem. Bennett v. 

I T. R. 466. >473. Jeffery, 2 Maul. & Sel. 92. 
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Terriers. 


ci^tom of descent Jn this nianoTj; it die 
''^■'' ofjtwehtj'-fouv homagers, who are die constitutio^al,j[j^<^^^^ 
die" court, delivered on an occasion when tluiy werg dis!qp§j^ 
th^ Interests of all the tenants of the nmnor/' 




' Upon the same principle, in an action by a coj^yh^tleCp 
against a freeholder of a m^or for surcharging. tbg. ,com;ri 
mon an old wridng, found among the iiuiniineiits,. of the. 
manor, and purporting to be signed by many of the. ciipyr. 
holders, stating that the commoners of the manor had an 
ancient unlimited right of common, but that diey had 
t& a certain stint, was held admissible evidence of the reputa-* < 
tlon of die manor at that time, as to the general prescriptiyq^ ^ 
right of common, against the limited riglit insisted ou by the, 
plaintiff; and although it was not proved that the instrument 
had been signed by a majority of tbe copyholdgrs, or that die 
plaintiff held the copyhold tenements uiuler any one of those 
who had signed, yxt that circumstance could nut affect the. 
admissibility' of tlie instrianeut, which was oiiercd in evulcnre, 
not on the footing of an agrecincnl, hut as evitlence of tnulir 
tion and the received opinion within die manor. (1) 


Terriers are of two kinds, tcmjiornl and ecclesiastical. It,, 
has been established by a variety of cases, diat oki terriers,, 
or surveys of a manor, arc evidence of manorial teiiurtN 
boundaries. (2) And an ecclesiastical terrier is eviduic^ of, 
the possessions of a church, if it lias been regularly, 
preserved in the jiroper rejiository'. EccJesiasticiil 
constantly received in questions of tithes; Uuy arc.,^ql^si-^. 
astical records, made in per|K'luam rei menioriaiJU^.^untl 
as solemn instruments as any that can be produced, oxt, i 
subjects. (3) 


1 


By the ecclesiastical canons, an t nquiry is direcle^l ^ 
be made, from time to time, of the temporal rights of the' 
clergjTnan in oyery purisli, and ^ i be reUirnuil the 


"f 4 


(l) Chapman v.Cvwlan, 13 East, 

10 , 

I ^ • II 


(2} Gilb. ^ 

(3) 5 P|:icCj3H0. » 4 



Ck.'6.^ 'Pit^ not yt^ctaL 
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' of ihe bishop. This return, which is general^ Cuttodyof' 
signed by the minister, is denomintuted a terrier, and de- 
i^es its authority from being found eldier in the bishop’s 
register office (1), or the registry of the archdeacon of the 
diocese. (2) Unless it comes from one of these repositories, 
it cannot, in general, be admitted in evidence. A paper there¬ 
fore, purporting to be a terrier, found in the charter-chest of a 
college, which had property in the parish, was thought to be 
inadmissible to disprove a modus. (3) 



However, under particular circumstances, this rule respecting 
the custody of the terriers has been relaxed, and a terrier has 
been admitted, diougli not brought from one of tlie regular repo, 
sitories, when the custody in another place has been satisfactorily 
explained. One that was found in the registry of the dean 
and chapter of Lichfield, has been admitted in evidence 
against a prebendary. (4) This evidence was rejected at the 
trial; but a new trial was afterwards granted by the Court 
of King’s Bench, on the ground, that the evidence ought to 
have been received, as there appeared to be a proper con¬ 
nection between the terriers and the place where it was found; 
and a strong corroborating circumstance was, that the terrier 
Was found annexed to an old lease of the prebend, of nearly 
the same date. (5) But when the custody is merely private, 
and unconnected with the subject-matter, the courts have 
never gone the lengtli of admitting such papers in evidence. 
An instrument, therefore, purporting to be an endowment, 
without the seal of the bishop, and another purporting to be 
an Inspeximus of the former under his seal, were rejected, 
because they came out of the hands of a private person en¬ 
tirely unconnected witli the matters contained in tliem. (6) 


For the same reason, before ancient grants can be ad¬ 
mitted as evidence of private rights, the custody, in wliich they 

(1) Atktni T. Hatton, 4 Gwill. (s) 4 Gwill. H06. 

1406. 8 Anstr.586. S. C. 4 GwiiU (4) Miller v. Foster, 4 Gwill. 

159S. 1406. n. and see Bullen v. ^fichel, 

(8) Potts V. Durant, 4 Gwill. stated in ch. 6. s. 9. inlhu 
1450. 1454. See Drake T. Smyth, (5) 4 Gwill. 1455. 

supra, p. 406. note (5). (6) Pott*; v. DuraiU. Gwill 1450. 


fi fi 




Terrier, for 
or agains t 
whom evi¬ 
dence. 


Of n^f Judtf^al. 


h^tyf! be^ kept^ to be satisfactorily explained;. ^ Jn a late 
cas|^ a grant to an abt^y, contained in a maiiii^ripi 
“i 3ecretum Abbads” in the Bodleian library at Ox^rd,‘ 
r^ec^l, as not coming from tbe proper custody (I); find^^bh 
the ai^thority of this case^ Mr. Justice Lawrence heldf, tK^tt 
an old grant to a prioiy, brought from the CdttDniaii 
manuscripts in the British Museum, could not be received, 
aa ' it was not shewn that the possession of the grant was 
connected with any person who had an interest in the 
estate. (2) 


A terriei* is strong evidence against a parson; but it is 
never admitted lor him, unless it be signed by a churchwarden, 
or, if the churchwardens arc nominated by him, by some of 
the substantial inhabitants of the parish. (S) Old terriers 
signed by the rector, churchwardens, and other inhabitants of 
the parish, are evidence for a succeeding rector against the 
Und-o^mers, on a quesdon of farm-modus, although they 
are not proved to have been signed by occupiers of the 
farm, or by any persons from whom the land-oumers derive 
title. (4) 


Signing of 
terrier. 


Terriers are generally signed by the minister of the parish f 
Imt this does not appear to be essendally ncces.sary. In a late 
case (5), on a bill, filed by a vicar against the iinpropriatrix of 
a rectory, for agistment tithe, a terrier was given in evidence^ 
on the part of the vicur, signed only by die churchwardens; 
it was objected, first, that it was not a terrier, because made 
by the churchwardens alone, and not signed by the vicar; 
secondly, even suppo.sing it to be a proper terrier, yet that it 
could not be admitted in evidence in that causi^ against the 
rector, as it was not signed by any person claimin^i'fihdii^, oi* 
on the part oft the rector. However, dm Couft*' 

“i 


(1) Michell V, Rabbets cited .i 
Taunt. 91. See Bulleu v. Michel, 
infra; and see infru, ch. 8. s. 
otMlre custody of doctiniente. 

Swuineriton xJ- of 

rd; v. 

N-P-C. 1. I 


(.1) Bull. N. P, 248. Earl v. 
hcwis, 4 Esp. N. P. C. 3. 

(4y MjttonV. 5‘Prilfce^ 19.^ 

Wood B, contra. ’ 


(J) Ilfingworfh T.'LtiA,"4iWilL 


Z * 


v 
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thut the terrier wds > that sucK 

terriers were now uniformly recced; that the terrier 
tLon was signed by persons who were in no respect interested, 
and whose duty it was, from their official situation, to sigfn it \ 
and that the want of the vicar’s signature made it strong^ 
evidence in favour of his successor. ’ 



Tlic ancient books of the heralds’ office (1^, and their visiN' jirrald 
ation-books of counties (2), ore evidence on a question of 
pedigree. The visitation-books contain the pedigrees' ah(f 
arms of tltc nobility of the kingdom from the twenty-first 
year of Henry Ylll. to the latter end of the seventeenth 
centuiy, during which period the two provincial kings of 
arms, soon after their investiture in office, usually received a 
commission under the great seal, authorizing them to visit the 
several counties within their res}>ective provinces, “ to tate 
survey and view of all manner of arms, cognizances, ci^sti^, 
and otlier like devices, witli the notes of the descents, peefi- 
grees, and marriages of all the nobility and gentry therein 
contained; and also to reprove, control, and make infamous* 
by proclamation, all such as unlawfully and without jusf 
authority usurp or take any name or title of honour or 
diffuilv.” l"liu fust of tliese commissions was issued in the 

£5 • 

twenty-first year of Henry VIII., and the last in the second 
of James II. (:)) From these visitation-hooks, entries were 
afterguards made into the books kr))t al the College of He¬ 
ralds. 


A licence from the Pope, granted in the reign of Ed- Pope’s bull, 
ward IL, has been adjudged, in an old case, to be evidence 
of an impropriation, tlie Pope l^ing formerly the supretHe 
bead of the church, and having the disposition of all spiritual 
benefices. (4) For the same reason, a Pope’s bull was foV- 




(!) Kiqg dam. Lord Thanet v. 
Foster, S Jon. S 

{'Jt),Pitto^ Walter, I 8tr 161. 
Matthews V. Port, Comb. SSv 


fs) See First Eppwtof ^ 
of Commoos.on tbo FitbUc 
p. eu. AppeDdu,(p.a.V, 

(4) Ccn)ev.Bed&di^aU^ 
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Corporation 

books. 


Histones. 


\fiidldidL 

meriy admitted in evidence, to'^hcw thdt 1110111181^17 
a special exemption from the payment of tithes. ( 1 ) ' \ 

Corporation-books, containing on account of the priviitfged 
or public transactions of the body, are evidence in a suit'be^ 
tween die several members, on the same footing as nmnol^ 
books between the tenants of a manor. But they are Tfdt 
eviiience in favour of a corporation to support a claim of right 
against a stranger ( 2 ); and before they cun be admitted in kny 
case, it ought to be shewn that they have been regularly kept 
by the proper officer of the corporation. On an information 
in the nature of a quo warranto, the prosecutor produced in 
evidence a book wTitten by the prosecutor’s clerk, not an 
officer of the corporation, which apjieared to be only minutes 
of corjiorate acts done some years before, luid was not kept as 
a public book of the corporation ; this evidence was rejected 
at the trial, and, on a motion afterwards for a new trial, the 
Court held that it had been properly rejected. “ Coqioration- 
books,” the Court said, “ are generally allowed to be given in 
evidence, when they have been publicly kept as such, and when 
the entries have been made by the proper officer; not but that 
entries made by other {lersons may be g<H)d, if it be shewn that 
the town-clerk is sick, or refuses tt> atteuil.” (3) 

A general history may be admitted, says Mr. Justice Buller, 
to prove a matter relating to die kingdom at large. (4) Thus, 
in the case of *St. Katharine’s Hospital, Lord Ilaie allowed 
Speed’s Chronicles to be evidence of a particular point of 
history in the time of Edward 111.(5) vYnd the same book 
was admitted as evidence of the death of Edward the Second’s 
queen, in the case of Lord Brounkcr v. Sir R. Atkins ( 6 ), 

( 1 ) Lord Clanricard's case. Palm. (.3) R. v. Mothersell, 1 Str* 99 ^ 

37. 12 Vin. Al>r. Evidence, (A. b. L*!.) 

( 2 ) 1 H. Black. 214. n. (c), Mayor pi. 16. 

of London v. Mayor of Lynn, in (4) Bull. N. P.248, 

the case of the Ma^or of Kingston- (Sy 1 Vent. I5l. Stainer t. Bur- 

on-Hull V. Humer, Cowp. 102., such ges^cs of Droitwich, l Salk.* 282- 

evidence was received, but by con- Skin. 62.3. S. C. 

sent; se« i H. 31 214. («) Skin. 14. 



4. Pemberton «£id^> be- knew not whet betta 
proof they cpuld have. ■ Hiatpri^S) however, it is adirnttied, 
cannot be received as proof of a private right or particular 
^UBt0nii(}) ^ Caniden*s Britannia was therefore rejected on 
an^iisaue,, whetJber by the custom of Droitwich salt-pits could 
ba>sij^ in any part of the town^ or only in a certain place. (S) 

AacI in another case, where the question was, whether a 
pa^icultur abbey was of the inferior, order, Dugdale’s Mo- 

nasti{K>n was refused, because the original records might 

• 

b^ .ha^ io the augmentation-office. (2) So, it has been de¬ 
termined, that Dugdale’s Baronage is not evidence to prove 
a descent. (S) « 

j 

With regard to the proof of entries in public books, it is Proof of entry 
now cleai'Jy settled, that wherever an original is of a public 
nature and admissible in evidence, an examined copy will 
equally be admitted. ( 4 ) This rule is necessary, as well for the 
security of the document, as for the convenience of the public. 

Examined copies, therefore, of entries in the Journals of the 
Lords or Commons( 5 ), or of entries in the Council-book in 
the Secretary of Suite’s office (G), or of entries in the Bank 
books (7), or in the books of the East-lndia Company (8), 
and examined copies of entries in parish registers, or in the 
books of assessments made by the commissioners of land- 
Uix { 9 \ or in the books of the commissioners of excise (10), or 
ia die court-rolls of a manor (11), or in poll-books of an eleo* 
tion of mayor or member of parliament (12), and examined 
collies in other cases of the same kind, have been admitted in 


(1) BuH. N. P. 248. Cockman v . 
Mather, 1 Bornardist. 14. 

( 2 ) 1 Salk. 282 . Skin. 625. 

(5) Picrccy’s case, 2 Jon, 164. 

(4) Holt C. J. in Lynch v. Clcrkc, 
3 Balk. 153. R. V. Haines, Comberb. 
337. Skin. 583. S. C. 

(5) Jones V. Randal, Cowp. 17. 
R. V. Ld. G. Gordon, 2 Douff. 595. 

(<) Eyre v. Palsgrave, 9 Campb. 
60 «; 

(y Marsh v. Colnet, 2 £fp. N. 
P. C. 665. Breton v. Coape, Peake, 
N. P. C. 50. 


(8) 2 Doug. 593. n.(5). 

(9) R. V. King and others, 2 T. R. 
234. 

( 10 ) Garth. 5 I6. R. v. Commis¬ 
sioners of Land-tax, 2 T. R. 234. 

(11) Tucky V. Flower, Comberb. 
157. R. V, Haines, ib. 337., 

Holt C. J. Doe dem. Churchwar¬ 
dens of Croydon v. Cook, 5 £sp. 
N. P. C. 221. Doe dem. Beniung- 
toii V. Hall, 16 East, 208. 

( 12 ) Mend v. Robimon, Wilks^ 
424. 
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Records. 


Copy of in¬ 
dictments. 




^evidence, whea the originfl barifii t3hewselv»:a^4j||»^ 
.'cdmissihle. But wiiere an is of a 

/fitfjopf yiU not bieavideiice, unless origind 
etn^, or in the possession of the opposite part^. 
.eofijcof m old letter, brought j&oni the cli^ of a 



haabeen refused. (1) . In poe*jSs«> ddeed^ whe^ 

Ivasijkept in the Bodleian liWn? d Oxherd, 9n4 •% 
heftes of the university not removdde, an exuutined 
'tdlowed to be given in evidence (2); the Court admit^ ,|he 
c&e not to be within the general rules of evidence^ 
under the particular circumstances, permitted the copy to 
read. 


(}} R. V. (/vyn, 1 Str# 40). 


( 2 ) Downes v. Moreipanj 
659. Bunb. 189. S. C; ’ 

. vM 


CHAP. VIL 


Of the hispection of Public. Writings. 

^HE judicial records of the kind’s courts are safely kept for 
the public convenience, that any subject may have access 
to them for his necessaiy use and benefit; which was the an¬ 
cient law of England, and is so declared by an act of parliament 
in the forty-sixth year of Edw'ard III. (3) 


Some restriction, however, of the general right of inspect¬ 
ing records has been thought necessary in the case of an ac¬ 
quittal on a prosecution for felony; in Mdiich case, if the trial 
is at the Old Bailey, a copy of the indictment cannot regularly 
be obtained without an (irder from the court; and it is a com¬ 
mon practice, on the circuits, to apply to tlie court for a copy 
at the dme of the trial. Tliis practice appears to hilve been 
first gilopted at tbe Old Bailey, in pursuance of an order raiide 
by sc«e of the Judges, for the regulafion of those sessioi^ in 


(3 Inst. 71- Pref. to Rep. p. a, 4- 




^ hi^im ^vrdmi, 

tBM (M|)iA of any indiedMttt for fekmy be given wi&iMit 
up&ti motioh mailer fti oj>eii eourt, at ibe geiifnl 
'^llvefy'; f6t Ibte &aq&ency of actioni against ptoia- 
cannot be whiioiit tc^ieu c( the incfiotinfiiti 
‘48&{itii4<6dl‘pebpl^ 1r6m proseeating for the King npoh, just oeoi^ 
And Lord Hoh has laid it down as a gmieral rnle of 
thid if k person be indkfted d>r felctoy and acquitted^ and 
lAeans to bring an action (without suf&cient cause), the Judge 
win not permit him to have a eopy the record, and he can- 
hot have a copy without leave. (2) In the case of Vander- 
comb and Abbott (3), the prisoners after their acquittal 
applied for copies of the several indictments, for the purpose 
of assisting them in their plea of autrefois acquit: the court, 
however, refused to grant them a^ies, but ordered the officer 
to read over the mdictments slowly and distinctly, which was 
accordingly done. 


The rule of the Judges states, that an action against a pro¬ 
secutor cannot be maintained without a copy of the indictment, 
and that a copy is not to be given without an order from the 
court; but it is not to be inferred from this, tliat im order is 
essentially necessary for the introduction of a Copy in evidence, 
or, if a copy were offered to be produced without an order, 
that it could on that account be properly rejected. The ad¬ 
missibility of such evidence has been determined in the case “of 
Legatt V. Tollervey. (4) On tlie part of the plaintiff, in that 
case, the clerk of the court of quarter sessions before Which 
the indictment had been tried, produced a copy, w^hich for 
wont of an order was not allowed to be read; and the pliuti- 
tiff wos in consequence nonsuited. But the Court of King’s 


,(i) Directions for Justices nt Ihc which he may ihink^t to make of 
Old Bailey, prefixed to Kcl^ng’s it; and thnf, rftcr a demand, the 
t Ecp. orde^ 7. See Brangam's propel officer might be punishkd for 
case, ] Leach, Cr. C. 32. In thi^ refusing to make out a copy, 
ciw, Willc"^ C. J. is reported to have (2) In the case of Dr. Gibenvelt v. 
said, that, by the laws of the realm, Dr. Burwell and others, 1 Ld. Raym. 
every prisoner, upon his acquittal, S53. 
has an undoubtea right Slid utie to (3) 2 Leftch, Cr.G. 821. 

a copy of the record, for any use (4) H East,308. 

£ £ 4 





hec^iKcciTodf* and' «et osidfe thelsiQinui^ ‘Viititf9W^ciwi^’& 
>i^Qfd Cli^nlMHViigh 'C« iti't ^Vihsit it. ik :th<frf 
ofltd&r, diai^ with the custody of the records^of tbh 
not-to ^produce a record but upon competent author^j^jwbtdn 
aI Vthe Old Bailey is obtained upon applicatbu tottiimiaxustb 
pumiant to the order dint hasioug prevailed thetef tand^^hritib 
reipect to the general records of the reabn, upon applkalKMt 
th the Attorney-General. But if the officer, evedi^withbut* 
authority, sliall liave given a copy of a record, or prodUcodifi} 
original, and that is properly proved in evidence, I cannot say 
that such evidence shall not be received. He may incur die 
penalty of his contempt of the court, and may be'warned* at 
the time, of his peril in so doing, and a discreet officer ^placed' 
in such a situation would, before he produced die record^; or- 
gave a copy of it, apply to die court, and state the circtuiwi 
stances; and it cannot be doubted, that he would be savodi 
Irarmless in doing what, after such <lisclosure, the courts 
should order him to do. But still I cannot help thinking, 
that the rule laid down by Lord Ch. J. Lee, in the com - 
of Jordan v. I^wis(l), is the correct rule. The order madei> 
at the Old Bailey was there read byway of objection to the 
evidence otfered, but the Chief Justice in diat case said, tliaC^ 
he could Jiot refuse to let the plaintiff read the copy of^ 
the iodictment, though obtained without any order of the courtr* 
fcMP that puqmse.” . 


•iX 



Tlie rule, which has been before mentioned^ is <toniine4r< 
tQ c$sea of felony. In prosecutions for misdemeanors, ' site < 
drfefidant is still entitled to a copy of the record, as^a matter ^ 
of fiighty without a previous application to the ooutt.({8)< 
So, in the case of a conviction by a magistrate, the defondaht ^ 
is entitled to a copy of the conviction, in order to defend 
^ hin^df againiit on action fur the same ofience; «aid iff it 


(1) 2 Stra. 1122. 14 East, SOS. 
^a}, S. C. rqiorted from Mr. Ford’s 


i . . . 'i' 1 • it # 

(2) Morrison v. Kelly, 1 Black. 
Rep. 38.'?. y., Phillirw, ra* 

portaji from MS, Jp Selwt Jyu Prl 
252. - ^ 





rfiii«rfdpi)4ri||rfisedp in^lfaByL lhdhiiit>i»fi«i«g^eBBaRaBh wj 
£’«fti((‘>(]fi«feitidfa.tiy i««nfy‘ijG^td^^iiepo4v»of pRM^^ 
GS^'ian^^nkking ins d^fetK^ th^ infaglBtMCBJ'^iriU-t)^ cmpeliid; 
tifipay ^faU sowtii costs of retcotting^ tiM ijtmrititton. (i) 
oiiniiietkmf loay be ‘drawn upat^anytiniie, ‘beforeibe retumiter- 
tbvwnrtit^n or the sessions^ itbacigii after a eonktnitCirieitti^)^ 
oniaftitovthe leiiying of the.;peh8lty..(S)’ ' And the comdotimc 
ratakned^cto the sessions, or i <10 the Court -of Kaig’s Beach^- 
isi;dBs*«nfy.one, of whichiitho^ courts will take, judicial' 
notice* (a) / j . .. • ■'i.* 

V'i^ lit#;*?'.'. .. ‘ / f * •*' i 

ir A clefeRdant on a criminal charge, is not entitled to an iiH' Inspection of 
speciion of. the grounds, upon which the prosecution has been- 
inatito^c In some species of treason, indeed, the prisoner' 
isoculitled to a copy of the indictment, a privilege not aK 
lowed tby tlie common law, but conferred by act of parliament, 
but-neither ill cases of treason nor of felony, has he any right 
tOiacopy of the depositions of witnesses, who are to aj^iear 
against him. So, when informations are filed by the Attot^ ^ 
iMyf General, on depositions taken under the excise laws, the 
defendant is not allowed to inspect those depositions, ^id 
ii>.a case where an information was filed against an officer of' 
the East India Company, on charges of delinquency founded^ 
upon the report of a board of inquiry in India, the couft of' 

King’s /Bench were of opinion, tliat the defendant had no' 
right to have an inspection of that report, and that the court ^ 
liad no discretionary power to grant it. (5) “ The practice 

on iodiotmeiits at common law, and on informations iqioii 
parUiculair; statutes,” sakl Mr. Justice Duller on that oocasioih ^ 

^^sbewsut to be clear, that the defendant is not entitled 
inspect <tbe evidence, on which die prosecution is fbundec^^ 
tilldie hour of trial/’ tOc’ 




‘ > 1 i' ? ^ I 


i Tile right of inspecting the proceedings of iiifexior Proceedtngs 

dictions is more limited. It cannot be necessary for the in- 


H) R..V. ^tidlaniySj&uiT. lTSl* 
(V) ^Iissey V. Johnsoni IS £a^ 
67. 15 East, 20. 


(3) R. V. Barkery, ] East, 186. 
(41 Ibid. 188. 

(5) R. V. Holland, 4 T.R. 691. 





Of the Jif 

terestsof die piablic, that ^iqr^ouldiiv «^iea^jb)^^^ 
to ail persons without distinction $ but» on die other hatidjfit 
aeema reasonable, that, in any suit, where the regolian^ 
*o£ those proceedings may come into question, a part^ shijiild 
have the power of taking a copy of such, as have been il^ 
toted against himself. Inm action of trespass aad fidse im- 
firtaonment, brought by the pkintiff, who had been Med in 
the court of conscience in London, the Court of King’s 
iBench allowed the plaintiff to. inspect the proceedings, so 
far as they related to the suit against himself, on the ground 
that eveiy one has a right to look into the proceedings to 
which he is a party. (1) In another case, wh^ tfae‘ plaintiff, 
^having been dned ibr n^^ect of duty, as ssi under*(Mtiev>>eD 
(the commissioners of lieutenancy for the city of London, 
brought an action of trespass against the defendant fw dis¬ 
training upon him, the court granted the plaintiff a nde for 
inspecting and taking copies of the rates and assessments made 
by the commissioners. (2) On the same principle, in an action 
for a malicious prosecution and false imprisonment, the (doin- 
tiff may obtain a rule for a copy of the information, upon 
which he was committed; and, as the original itself ought to 
be produced at the time of the trial, the court will also grant 
a rule, calling upon the committing magistrate to cause it to 
be produced. (S) 

A different rule, however, was adopted by the court in the 
case of Dr. Groenvelt v. Dr. Burwell (4>), and in Abery v. 
Didcenson. (5) 

^ • 

1. The first of these cases was an action for felse imprison- 
ment against the defendants, idio justified as censors of the 
coll^ of physicians by virtue of their diarter, by which 
charter they have power to fine and imprison pro non hme 


(1) WlROnv. ftogen. 2 Str. 1242, 

(2) Ediards v. Veser, Rep. temp. 
Hard. 128. 

(S) R. V. Sntitfa, 1 Stra. 12S. 
Wel^ V. lUcbards, Barney 468. 
S. T, See also Herbwt v. AvhborDer, 


1 Wil«. 297; lifoody V, 

J Stra. S04.; end R.v. Conwtkslon- 
ert of Land-tax, 2 T. R. 254. 

(4) I Ld.Rayin. Sltb. 454. 'Ctfft. 
,481.494, S.a 

(5) Say. 25(X 



m 


7. J| . jS%€ 

iiM tbe 

)tifn«tiiudi atiite/and place 4tad adbmiistered unwholesome 
joscdicines to A* B*, and so justtf ed the taking and ixnpriaoo- 
^Ogi The counsel ibr the plaantiff moved, iSbat the v^stiar 
of the college should permit the plaintiff to have copim of the 
proceedings and judgment, to ^ouUe him to t^ly to Ifae 
fde&ndaat’s plea in justificatiott) and, in support of the ^di- 
it was said, that the plaintiff was a party to the judg¬ 
ment and therefore had a rig^t to a copy, and that it is the 
iusval practice, if an action is bron^ fmr a folse return to a 
:,wuatdamit8» vpon which the party is returned to be disiraQ- 
/Uhised, that die King^s Bendi will make an cnrder for the 
plahtliff to have recourse to the puUic books. But die ooutt 
.fcAised a rule, saying, <8s Lord Raymcmd reports the case,) 
*^!lhat th^ could not oUige the college of physicians to per- 
imit tlie plaintiff to have a copy of their proceedings; for they 
act in a judicial manner, by authority of an act of parliament; 
and therefore it shall be presumed tliat tliey have done right.’’ 
The report of this case by Carthew differs materially froAi 
that by Lord Raymond, Cartlicw reports, that the court 
admitted the rule, for inspecting the proceedings, to be usual 
for the sake of evidence, after issue joined^ but not by way of 
assisting the party to plead. Tbe reason ^ven in Lord 
Raymond’s report, (namely, that the proceedings must be 
presumed to be regular, since the college acted in a judicial 
manner, by authority of an act of parliament,”) seems to pro¬ 
ceed upon the supposition tliat tlie proceedings were truly and 
correctly set out in tlie defendant’s plea; and on a demurrer, 
(which admits all the facts in justification,) that reason would 
have been conclusive; it might then have been justly said 
against the demurrer, that, the defendants liaving shown thdr 
authority over tbe plaintifF, and the fact, for which he had 
been pimrihed, being within their jurisdiction as censois, 
and not traversable in this collateral suit, they could not be 
^JUable to an action for what they had done within the limits 
wf their jurisdiction, uid in the discharge of their judkial 
fi^we]>r. |ivt instead of demurring, tbe plaintiff in su^ a 
case, had admitted the warrant under whidt liht' defbidlfits 



m 


Parish regis¬ 
ters, and other 
public books. 




qf^ ^ Writmgi* [Gh-ir^ 

a^sM jWro» ^4 replied “ they had coniHiUtc^ 
tf^pass of.their own wrong;and without the residue jof 
the. cause idleged'in their plea/’ it would then b^YeKjbeen^ 
competent for him to show, that the defendants had e^ceedM 
their jurisdictipn: and,. &r.the purpose of enabling him he= 
Pi^pared with this defence, jthe plaintiff seems to have b^p. 
eifttitled, at least after issue joined, to an inspection of. su^i 
proceedings as had been instituted against himself. i ^ 

2. In the other case, of Abery v. Dickenson(l), which 
an action of trespass against the defendant for taking a, distress 
for a penalty, under an order of certain commissioners, the 
Court of King’s Bench is reported to have refused the rule, 
on the ground that the commissioners were not parties to tha. 
suit. The same objection might have been made in the other 
cases, which have been before cited (2); but the coiut there 
allowed an inspection, (although the persons, who ha^l the 
custody of the goods, were not parties to the suit,) l)ecaase 
the plaintiff, who applied for the rule, was the object of the 
proceedings, under which the defendants had acted. 

Parish registers, books of the India Company relating to 
the transfer of stock, books of the Bank, &c. are for some 
purposes considered as public books; and persons, interested 
in them, have a right to inspect and take copies of such paite, 
as relate to their interest. (3) So the books of the commis- 
^sioners of the lottery, and their numerical lists, aire t)f a 
pi4>lie nature; and kept by the commissioners in trust for the 
ticket-holders, who are entitled to an inspection, by rule of 
court. (4) 

Access is not allowed to such parish-l)ooks, as are kept 
only for the private use of the parish, and relate to their pri¬ 
vate interests. An inspection was for that reason refused, hi 

(l) .Say. 2.50. 95.. Mayor of London v. Swin- 

’ (t) See cases cited in p. 426. land, I Bamardist. 454. 

(3) Geeiy t. Hofdcins, 2 Lord (4) Schinotti v.' Bumstcad and ' 
WaiTinerT.GilcS;8StjrB. others. .36. G. 9. dted froin a 

case in 2 Tidd Prae. 596.' 



iiitt'fecfedi^''dr^ectment by an iffi^itro^rialor ^^9£‘^t1le cJfi^lft- 
Wardens of a parish, where a )fhle ww'applied for*, 69i"'l3l^ 
jf&ttbf the plaintiff, suggesting, that the paHsh-books woiilfi 
ibake the titles appear, and that they were die common bfiolcs" 
bdorighig to the parish at large; but the court were bf opi¬ 
nion,' that^ When the persoii claims a distinct interest from' 
tftat of the parish, it is not reasonable to compel the parish to 
discover their title by showing their books, which are kept 
only for their own use. (1) For the same reason, a public 
c^patiy will not be compelled to produce any books relating 
tb theil’ private transactions. (2) 



Nor will access be gi'anted to the books of public offices, 
in collateral actions brought by persons who have no interest 
in the books; therefore, in a qui tarn action for penalties 
against n clerk in the post-office, for interfering in the election 
of a meml)er of parliament, the prosecutor was not allowed 
to have u rule for insjiecting the books of the post-office, as 
the cause did not relate to any transaction in the post-office, 
for which transactions alone those books are kept. (3) Nor 
will die court grant a rule for inspecting the custom-house 
books, for the purfiose of furnishing evidence in an action 
between two persons, who have no interest in the subject- 
matter, concerning the amount of a particular branch of the 
pablic revenue. (4) 


The court-rolls of a manor are kept in the custody of die Rolls of 
lord or his steward, not for the use of die lord alone, but as 
the common evidence of the manorial rights, to which evi¬ 
dence all the tenants of the manor, whether copyhold or free^ 
hold, have an undoubted riglit of access, as well in actions 
lietweeii the tenants and the lord, os between die tenants th^i- 


' (l) Cox V. Copping, 5 Mod. 395. 
1 Ld. llaym. 337. Lewis v. Baker, 
1 Barnardist. 100. Turner y. Ge- 
Viu. Ab. tit. Evidence, (F. b.) 
p). 11 , As to the inspectipaof the 
pi^edFn^ before comipiisionera of. 
banlcrupt; ante,,p.3i9^. , , 


(S) Shelling v. Farmer, 1 Stra. 
646. Murray v. Thornhill, S Stra* 
717. 

(3) Crew q. t. v. Blackburn^ dted 
1 . Wtls. 240. 2 Sua. 1005.3* r- 

(4) Atherfold v, Boi^rd, a T*,|U 
614. 616. 



Of the' TnipecGon of putUc t^rith^. [tHi. % 


sdves (1); and h U now a i^der of course to irrabt a hife 
for the inspection of the court^rolls and ancient wridngs of a 
manor, on the application of a tenant, who has been 
by the lord. 


i 4 ' ' 


This privilege of inspection is confined to the tenants of the^ 
manor, and cannot extend to third persons, who have n<>, 

concern or connection with the manor court or the court- 

* * • / 

rolls. Thus in an action of trespass, where the question was, 

* * k •« 

whether the place, in which the trespass was alleged to hove 
been committed, was within the manor of the plaintiff, or 
part of a manor claimed by the defendant, the court held, 
tliat the defendant, who, as it iqjpeared from his affidavit, was 
not a tenaJit of the plaintifPs manor, nor claimed any interest 
under him, could not be entitled to an inspection. (2) And it 
may be laid down as a general rule, that where the question 
is on the custom of a manor between the lord iuid a stranger,t 
rile lord shall not be obliged to let him have an inspection 
of the rolls, because, in any dispute with a stranger, they , may 
be considered as his private evidence; but if the dispute is 
between tenants of the manor, or between tlie lord and a 

I 

tenant, the lord shall produce die roll, and permit copies to 
be tdccn. 


Corporation-books are open to the members of tlie corpoilr- 

ation, as court-rolls are to the tenants of amanor.* Tliits, 

. • ' * • 
i I i 


(1) Roc V. Aylmer, Bamc.s, 236. 
Hobson V. Parker, ib. 237. Adding¬ 
ton V. Clocle, 2 Black. Rep. 1030. 
Folkard v. Hemet, ib. 106I. li. v. 
Shelley. 3 T. R. 141. R. v. Lucas, 
lo £Rftt^235. Bateman Vi Phillips, 
4 Tauot. ie2. 


(2) Talbot V. Vilicboys, cited 
from MS. by BuHer J. n T. R. 14«; 
Smith V. Davies, l Wits. 104 . Bp. 
of Hereford v. Duke of Bridgwatei*, 
Bunb. 269. Attorney-General v. 
City of Coventiy^ Baab. 290. 


M 

^ By stat; 39 G. 3. c. 58. a 4. a penalty ofa hundred pounds it incurred 
by any officer of the corporation, having tfte custody of the corporadon 
iiecord8, wh V shall refiiae to allow any other officer or member to in$pe^ 
books and papers, wherein arc entered the a<iniiauon or swe^ng in of die 
fiiemen, burgesses, of m^bers.rf ,Uic c^oraflon, and - to take copics^^^" 



Cb. 7.3 I^pe0(^ (if ^ Writj^ss, 

t 

where; a mandamus bad been maotad to admit a parsoa lixlo a 
conjuration) "and by the retiira it ^pwed to be a question) ^ 
whether the paster, under whom he had served, had been ad¬ 
mitted to his freedom in the corporation, a rule was moved for,,^ 
on the part of the person claiming admission, to inspect the 
books of the corporation; and the court held that every mem¬ 
ber has a right to inspect and take copies of corporation-books 
for any matter that concerns , himself even in a dispute with 
strangers; but, as the return had pointed out the necessity of 
inspecting them for a particular purpose, the rule should he 
confined to such books as contained the admissions of free¬ 
men. (1) So, where an information in the natui*e of a quo 
warranto had been obtained, at the relation of corporators, 
against a person charged with unlawfully bolding a corpora¬ 
tion-office, the court held, tliat these relators were entitled to 
insjiect the books, and that the rule should be limited to the 
inspection of such papers as related to the subject-matter in 
discussion. (2) 


This right of inspecting the muniments of a corporation is 
confined to the members of the corporate body. A stranger 

has no better right to inspect corporatiou-books, than to in- 

» * « 

spect the books of any private person. On a prosecution, 
against a person for practising physic, (not being a member of 
^ physicians, uor having a licence,, nor, being a 
of either university,) the deteudant moved for leave, 
to inspect the book of the college of physicians, but the court 
refused to grant the rule, as tlie defendant, who Wiis not a 
member, had no right to see the books. And iu an action 
of trespass, where the defeiidunt justified under a corporation. 

(1) R. V.'Rwuernity of no*lmen .*>. T. R. .105, Young v. Lynch, 

ia Newcastle, 2 Str. 1222. l Black. Rep. 27. ' '' * 

(2) R. V. Babb, 1 1'. R. .<> 7 . 0 . Crew (.1) Dr. West’s case, cited 1 Wils, 
q. U V* Saundoni, 2 Str. U) 0 .>* Cur- 3iO. Allau v. Tapp, 2 Blaek. Rap. 
pontion of Barnstaple v. Lathey, 850. 

‘ ‘ n t’ 

inindics of such admission, &c. Books, containing orders for the admission 
an4 swearing in of the burgesses, are not within the provisions of the star 
tute- Davies, v. Bumphreys, 5 MauL St Selw. 227. 
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Inspection 
when not 
compelled. 


for distraining for a toll, the court refused a similar rule to the 
plaintiii^ who was a stranger to the corpbration. (1) A dif¬ 
ferent practice was at one time introduced in courts of law (2), 
upon the ground, that, on filing a bill for disclosure in a court 
of equity, an inspection would be granted as a matter of 
course, and tliat it would only cause unnecessary expense to 
send the parties into that court. But this practice, which was 
not warranted by earlier authorities (3), nor conformaUe to 
the practice of courts of equity, has been long discontinued ; 
and the rule of law, now establish^, is, that in disputes be¬ 
tween several members of a corpomtion an inspection of the 
corporation-books will be granted, because each has a right to 
see them; but an inspection will not be granted in the case of 
a corporation, when a similar inspection would be refused, if 
the suit were between private persons. No distinction is to be 
made, in this respect, between a corpoflition aggregate and a 
corporation sole, nor between a corporation sole and a private 
person suing in his individual capacity. (4) 

The rule for inspecting couit-rolls, corporation-books, and 
other public writings will not be allowed, where the party who 
has them in his custody, would, by producing them for in¬ 
spection, disclose any evidence of a criminal nature, or expose 
himself to a prosecution. On an information, therefore, against 
several persons, for executing on office of trust without taking 
the oaths, the couit refused a motion for leave to inspect some 
books kept by the defendants, in which they bad entered their 
elections, receipts, and disbursements, as it would have com- 
peUed them to give evidence against themselves in a criminal 
prosecution (5) : and a similar motion M'as refused, on an in¬ 
formation against two overseers for making a rate without the 

(1) Cited by De Grey C. J. in (3) Dr. West’s case cited, 1 Wils- 

Hodges V. Atkis. 3 Wils. 3DS. and by 240. R. v. Dr. Bridgeman, 3 Btr. 
Lawrence J. in 8 T. R. 594. Mayor ] 203. Mayor of Exeter v. Coleman, 
of Southampton V. Graves, 6 T. R. Barnes, 83 B. Hodg^ v. Atkit, 
590. 3 iViU. 398. 

(2) Mayor of Lynn v. Denton, (4) 8 T. R. 593. 

1 T. R. 689. Corporation of Barn- (5) R. v. Mead, 3 Ld. Raym. 937. 
staple V. Lathey, 3 T. R. 303. R. v. Wonenham, 1 Ld. Raym. 705. 

R. V. Cornelius, 3 Str. 1310, 




JKBi0leffect is Jthe. case of the cKing^vvrDn. Furnel(S)/ ^hei¥| 
^R '^.hlforinabpn: against, the detwdant for a misdenieanow^i^ 
ilMbjoifice of'vice-chancellor ofthe university of Oxford, a rdie 
iGor ^t^lung a copy of the university-statutes, in tlie care of the 
J^e3)>ei'.of' the archives, was refused by the Court of King’s 
Jl^uh, after great ccnsiderntion; and the principle, that no 
^na .shall be bound to accuse himself, was fully recognized» 
This principle will not a] ply. to the case of informations in the 
nature of a quo'warrnnto, fbr usurping a franchise or intruding 
into A corporation-office; for such informations, although oiu- 
ginally-and strictly criminal methods of prosecution, are applied 
14 ) die purpose of trying civil rights, and are considered at pre¬ 
sent .as merely civil proceedings. On an information, there- 
fi^e, exhibited at the relation of a member of a corporar- 
tion, against a pers^i fbr unlawfully executing an office^ 
the relator, who as member has a right and interest in die 
books of the corjioration, may obtain an inspection and copy 
of such, and of such only, as relate to the subject-matter in 
discussion. (3) 



, The motion for a rule to inspect and take a copy, where How to ob- 
^ .action is depending, is founded on an affidavit stating the 
circumstances, under which the inspection is claimed, and 
furdier, that an application has been made in the proper 
for permission to make the required inspection, 
-l^eu.refused. (-t-) Where a motion for a mandamus^ 

Q^.for .fttiLjnfi>rJnatioa in nature of a quo warranto in a corpo- 
iatiuny is ^lependitig, the court will grant a rule absolute in the 
dr^t .U)sta|ic0».(5) But when tlie motion is for a writ of maa- 
inspect, grounded upon affidavits, the rule, then (q 
be granted, is only a rule to shew cause. 

/.--V 

oc; With •i^regitrd to the proper stage of the proceedings for 
thi$ application, it may be* observed, that the court has 


V. Lee, cited 1 Wils. 24p, (3) H. v. Bahli, 3 T. H. 579.'' 

e.ie. l Alaek* Rep.57. (4) Roe v. Aylmar,"Biiraes, 955 

R. V. Heydde, t Black. »5l. (£) R. v. .Shelley, 3 T. R. 141. 

r r 
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refused the motion in an action against a corporation upon a 
right o{ UA\, because issue was not joined, so that it could not 
appear, whether an inspection would be necessary. (1) And 
in the case of Dr. Groenvelt v. Burwell, before-mentionedi 
where the plaintiff applied for a copy of the proceedings 
instituted against him by the college of physicians, the court 
admitted the rule for inspecting the proceedings to be usual, 
&fr the sake of evidence, qfier issue joined, but not by way of 
assisting the party to plead. (2) If a rule has been granted to 
shew cause, why a mandamus should not be awarded, the 
court will not make a rule for inspecting and taking copies, 
until the first rule is made absolute, and a return is made to 
the mandamus (S); and it has been thought the most conve¬ 
nient practice, where a rule nisi for a quo warranto inform¬ 
ation has been obtained, not to grant an inspection until the 
information is granted. (4) 

If no action is depending, the proper motion is for a rule 
to shew cause, why a writ of mandamus should not issue, com¬ 
manding the officer, who has the custody of the books to permit 
tlie party to inspect and take a copy. The affidavit, upon 
wliich this motion is founded, ought to state clearly the right, 
under which the inspection is claimed, and that the inspection 
has been refused. In a case of this kind, where an inspection 
of the court-rolls of a manor was applied for, the party stated 
in his affidavit a prima facie title ta a copyhold of the manor, 
and the Court of King’s Bench held, that as he was clearly enti¬ 
tled to the copyhold, unless it had been conveyed away byy 
those under whom he claimed, he hod a right to sec whether ' 
any such conveyance appeared on the rolls, and the court 
therefore made the rule absolute^ so far as related to the copy- 
hold lands, the subject of the party’s claim. (5) 


(1) Hodges V. Atkis, 5 Wils. 398. 
S Black. Rep. 877. S. C. 

( 2 ) Carthew. 421. 

0?) Per. Cyr. in R. v. Justices of 
Surrey, Say. 144. 


(4) By Ashurst J. in R. v. Babb, 

3 T. R. 581. R. v. Hollister, Rep. 
tetnp. Hard. 245. 

(5) R. V. Lucas, 10 East, 235.;' 
and see 3 T. R. 142. R. v. Tower, 

4 Maule & Sciw. 162. 
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Of Private Writings. 


nature and proof of public writings having been con¬ 
sidered, the next branch of our subject relates to private 
writings. 


It is a general rule of evidence, that, where a fact can be 
established by written proof, which is in its nature superior to 
parol proof, the writing ought to be produced, and parol evi¬ 
dence of the fact is inadmissible; for the best evidence is to be 
produced, of which the nature of the case is capable; as, where 
an agreement has been reduced into writing and signed by the 
parties, the primary evidence of the contract is the original 
agreement itself, which will exhibit the precise language and 
terms adopted by the contracting parties. 


The statute of frauds (l) requires a written instrument or 
memorandum, in a great variety of cases, where writing would 
not have been necessary by the rules of the common law. 
And as cases of this kind arc continually occurring in prAc- 
tice, it may be useful to consider them in this place, with 
as much conciseness as the subject will allow. 


An inquiry, therefore, into those cases, in whicli a T^Titten 
instrument or memorandum is required by the statute of 
frauds, is the subject of the first section of the present chapter. 
The second section will treat of the proof of deeds and agree¬ 
ments ; and the third, of the proof of wills. The two follow¬ 
ing chapters treat of the requisite of stamping, and of the 
admissibility of parol evidence to explain written instru¬ 
ments. 


(i)St 29 C. 2. c. X 
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Sect. 1. 

O/' Written Agt'eements^ required by the Statute of Frauds. 

The three first sections of this statute relate to interests 
created in real property; the fourtli section relates to several 
kinds of agreements; the fifth section, to wills and devises of 
real property; the seventeenth, to contracts for the side of 
goods. 

The first section declares the legid effect of leases, which 
arc not in writing. It enacts, “ that idl leases, estates, inte¬ 
rests of freehold or terms of years, or any uncertain interests, 
ofj in, to, or out of any messuages, manors, lands, tenements, 
or hereditaments, made or created by livery and seisin only 
or by parol, and not put in writing and signed by the parties 
so making or creating the same, or [by] tbeir agents there¬ 
unto lawfully authorised by writing, shall have the force and 
effect of leases or estates at will onlv, and shsill not either in 
Jaw or equity be deemed or taken to have any other or greater 
force or effect; any consideration for making any sucIj parol 
leases or estates, or any former law or usage to the cohlrary 
notwithstanding,” 

Then the second section makes the following exception of 
certain leases: “Except nevertheless all leases not exceeding 
the term of three years from the making thereof, wherei.pon 
the rent, reserved to the landlord during sucli term, sludl 
amount unto two-thirds at least of the full improved value of 
the thing demised. 


S.cr. .*>. 


Tile third section enacts, “ that no leases, estates, or interests, 
either of freehold or terms of years, or any uncertain interest, 
not being copyhold or customary interest, of^ in, to, or out of 
any messuages, manors, lands, tenements, or hereditaments, 

* 

shall be assigned, granted, or surrendered, unless it be by 
deed or note in writing signed by the party so assigning, 
granting, or surrendering the same or [by] their agents 
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r 

thereunto lawfully authorised by writing, or by act and oper¬ 
ation of law.” * 

The meaning of the first and second sections appears to be, Construction 
that such leases of messuages, manors, lands, &c., as do not 
exceed the term of three years from the making thereof, and 
upon which the rent reserved to the landlord during the term 
amounts to two-thirds at least of the full improved value of the 
thing demised, are valid without writing (1), provided that no 
writing were necessary before the statute of fi*auds; but tliat all 
leases of messuages, lands, &c., which exceed the term of three 
years from the making thereof, (whatever may be the amount 
of the rent reserved,) or upon whicli, if they do not exceed 
that term, less than the two-thirds of the full improved value 
is reserved, have the force and effect only of leases or estates 
at will, unless put in writing and signed, as the statute directs; 
and further, that all other interests, created without writing, 
in, to, or out of any messuages, manors, lands, tenenientsj or 
hereditaments, wliother they arc interests of freehold or terms 
of years, or tor an uncertain duration, can only have the 
same effect, namely, of leases or estates at will, (2) The first 
section, its it has been justly observed (3), seems to embrace 
interests of every description, while the exception in the second 
section relates only to leases of a particular description, A 
mere casement in lands or tenements, &c. is not an interest 
within the j>rovision of the first section. Agreements, there¬ 
fore, for the liberty of using a way over another person’s field, 
or for stacking coals upon his close (4)*, or for nailing the 

(1) Rylcy V. Hicks, 2 Str. 651. 4th. edit. 56. .59.; and the observa- 

(2) Ijy Lee C. J. and JDeni»on J., tions there made on a part oi'the 

in V. Luke, Sa\. 4. judgment in the cii>e of Crosby v. 

(.3) See Sngden's Treatise on the Wadsworth, 6 Last, 6 I 0 . 

Law ot‘ Vendors and Purchasers, (4) Wood v. J.ake, Say. .3. 


^ In the case of Wood v. Lake, the licence was for seven years; and a 
material part of the agreement was, that the party, who had the liberty of 
stacking, had also the sole use of the close. The question wns,in an action 
on the case for obstructing the plaintiff, whether the agreement was good 
for seven years: and the Court, after taking time to consider, held that it 
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frame-work of a skylight against the wall of lus house (1), are 
valid without writing. 

Leases by parol, not within the exception before menr 
tioned, are not available as to the duration of the interest; 
for the statute enacts, that they shall have the force and 
effect of leases or estates at will only; but still they may 
in some cases be applied to regulate tlie terms, on which the 
tenancy subsists in other respects, as, for example, the amount 
of the rent, or the time of the year when the tenant is to quit. 
In the case therefore of Doe on the Demise of Rigge against 

(1) Winter v. Brockweli, 8 East, 3 JO. n (a) 


was good. On the argument, Lee C. J. and Denison J. were of opinion, 
that the agreement was only for an easement and not for an interest in the 
land, and that it did not amount to a lease, on the authority of the case of 
Webb V. Paternoster, (Palm. 71. S. C. 2 Roll. Rep. 143. Pop, 151.), where 
it was laid down, that the grant of a licence to stack hay upon land did not 
amount to a lease of the land. Wright J. was absent; and Foster J. at 
first doubted, whether the words in the statute, “ nny uncertain interest in 
/and, ** would not extend to this agreement; but the other Judges'con¬ 
sidered these words as relating only to interests uncertain as to the time of 
their duration. The case of Webb v. Paternoster, which was before the 
statute of frauds, will be found on examination not to support the case of 
Wood V. Lake to its whole extent. The simple question there was, whe¬ 
ther a person, who had a licence to stack his hay on the close of A.B., until 
he could conveniently sell it, might maintain an action against the defend¬ 
ant, who subsequently to the licence had taken a lease of the close, and 
whose cattle had consumed the plaintiff’s hay; the court gave judgment 
for the defendant, on the ground, that the plaintiff ought to have removed 
his hay within a reasonable time, which he had not done. With respect 
to the point, whether the licence had the effect of a lease, it does not ap¬ 
pear from the report in Palmer to have been laid down cither the one way 
or the other; but two of the Judges, are expressly said to have been of 
opinion, that it was an interest charging the land, and that the pluntiff 
had an authority coupled with an interest. However, there appears to be 
an obvious distinction between the two casei In this respect, that in the case 
of Wood V. Lake the party had not only the liberty of stacking upon the 
close, but had also the sole use of that part of the close; and this distinc¬ 
tion seems not to have been noticed by the Court. 
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Bell(l), where a tenant, who entered upon the premised oft Sects. 
Lady-day under a parol lease foi* seven years, and was to quit 
at Candlemas, held over, after receiving a notice to quit On 
Lady-day, the Court of King's Bench were of opinion, that 
the notice was irregular, and that the tenancy could only 
be determined at Candlemas, which was the time for quitting 
fixed by the agreement. And though the statute, after enact¬ 
ing that such leases shall have the force and eftect of leases 
or estates at will,” further enacts, “ that they shall not either Sect. 3. 
in law or equity be deemed or taken to have any other or 
greater force or effectyet these words have been under¬ 
stood to mean, that a parol lease exceeding three years should 
not operate as a term, but that a holding under such a lease 
will now operate as a tenancy from year to year; because that 
is now construed to enure as a tenancy from year to year, 
which was then considered as a tenancy at will. (2) 

With respect to the third section, concerning assignments Construction 
or surrenders, it is scarcely necessary to observe, that where surrenders, 
a deed was requisite in order to perfect a surrender before this 
statute, a deed is still required; and in cases where a sur¬ 
render might have been completed by mere parol, a note in 
writing, signed as the act directs, will now be sufficient. It 
has been determined, under this section, that a lease for years 
cannot be surrendered by a cancelling of the indenture; for 
the intent of the statute was to put an end to the practice, 
which then prevailed, of transferring interests in land by signs, 
symbols, and mere parol. (3) 

In the case of a surrender “ by act and operation of law,'* 
no deed or written memorandum will be necessary. An ac¬ 
ceptance of a new lease by a lessee operates in law as a sur¬ 
render of the former lease; die second lease lieing in writing, 
the transacdon is of equal notoriety with a surrender in 
writing. (3) If B., tenant from year to year, underlet the 
premises to C., and the landlord afterwarils accept C. as his 

( 1 ) 5 T. R. 471 . ( 3 ) Magennifl v. MaccuUodi, Gilb. 

( 2 ) Ld. Kenyon C. J. in Clayton v. Eq. C. 235.6 East, 101. 

Bbdcey, s T. R. 3. 
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tenant with the assent of B., this also is a surrender of B.’s 
interest in the premises, by operation of law; so that the land¬ 
lord has no longer any claim for subsequent rent against B. (l) 

Although taking a- new lease of premises, which have been 
already demised, will in many cases operate as a surrender in 
law of the first lease; yet a recital in the second lease, that it 
was'granted partly in consideration of the surrender of a 
former lease, (the instrument not puporting to be of itself a 
surrender,) is not a surrender by deed or note in writing, 
within the meaning of the statute. (2) 

The language of the third section corresponds as nearly 
as possible with that of the first, comprehending all leases 
and interests in the subject-matters specified, whether for 
a longer or shorter term than three years; and it is not 
followed, as that section is, bv a clause excepting leases of 
a particular description. It must be obvious, therefore, upon 
the plain construction of the act, that although leases, re¬ 
serving a rent not less than two-thirds of the improvetl 
value, may be created l y parol for a term not exceeding three 
years, yet that such leases cannot be assigned (3), or surren¬ 
dered by parol. (4) 

The fourth section of this statute enacts, that no action shall 
be brought, whereby to charge any executor or administrator 
upon any special promise to answer damages out of his own 
estate; or whereby to charge the defendant upon any special 
promise to answer for the debt, default, or miscarriage of 
another person; or to charge any person upon any agreement 


(1) Thomas v. Cook, 2 Barn. 
Aid. 119. Stone V. Whiting, 2 
Starkic, 235. 

( 2 ) lioe dem. Berkeley v. Abp, 
of York, 6 East, 86. 

( 3 ) Bolting V. Marlin, 1 Campb. 
317. 

( 4 ) Mollett V. Brnyne, 2 Campb. 
103. See Whitehead v. Clifford, 

^^Taunt. 518. In this case the Court 


of Common Pleas held, that if n land¬ 
lord accept fn>m his teniint, in the 
middle (if a quaner, the ke\ of the 
deinibcd l)ou>c, under a jiui'ol agree¬ 
ment, that the tenant should no longer 
ocenp;, and that the rent sliould 
cease, he cannot recover rent for any 
subsequent time, in an action for use 
and occupation. 
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made upon consideration of marriage; or upon any contract Sect. 4 . 
or sale of lands, tenements, or hereditaments, or [ofj any 
interest in or concerning them ; or upon any agreement, that 
is not to be performed within the space of one year from the 
making thereof; unless the agreement, upon which such action 
shall be brought, or some memorandum or note thereof, shall 
be in writing and signed by the party to be charged there¬ 
with, or some otlier person thereunto by him lawfully 
authorised. 

It may be observetl generally of this section, that the case. Meaning and 
in which the legislature has required proof of the agreement of 
in writing, is where the agreement is the subject of an action. 

The words are, “ No action shall be brought, whereby to 
charge, &c., unless the agreement, upon which such action 
shall be brought, &c.” Where an action therefore, is 
brought upon any agreement specified by the act, it will be 
necessary to prove a written agreement; otherwise, it cannot 
be enforced against the party charged. But the section does 
not extend so far as to make it necessary to prove tlie agree¬ 
ment in writing in those cases, w'here it is not the subject of 
the suit, but comes in only collaterally with the rest of the 
evidence in a proceeding between third persons, and where it 
is not material to consider, whether the agreement could be 
enforced in an action. Such cases are not within the express 
provision of the act; nor arc they within the view of the leijis- 
lature, which was to ))revent fraudulent practices, and to 
secure persons against false charges in actions brought against 
them upon certain unwritten agreements. Thus, in a case 
where a landlord agreed with his tenant to accept an assignee 
in his place, f)r which he was to receive a certain proportion 
of the money paid for the goo^l-will of the premises, and it 
had been previously agreed between the tenant and the 
assignee, that such part was to be paid for the landlord’s con¬ 
sent, the Court of King’s Bench held, that the landlord was 
entitled to recover that proportion as money received for his 
use, and that the circumstance of tlie agreement between 
the tenant and his successor not being in writing, could 
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not properly come into question in an action between these 
parties. (1) 

\ 

Nor is the section to be understood as giving validity to 
agreements, which would not be valid by the rules of com¬ 
mon law; it leaves tliem to be judged of, with respect to all 
essential circumstances, (such as the consideration, the ability 
of the parties to contract, &c.) precisely according to the same 
rules as before the statute; it does not enact, that, when 
the agreement is in writing, the party must at all events 
be liable, but that tlie party shall not be liable to an action in 
certain cases, unless a written agreement be proved. (2) Nor, 
if the agreement is in writing, will it be necessary so to 
state it in the declaration; in which respect the statute has not 
made any alteration (3): but where the defendant, in bar of 
the plaintiff’s right of action, pleads such an agreement as 
cannot be the subject of a suit unless in writing, (as, if he were 
to plead, in an action of assumpsit, an accord to accept pay¬ 
ment by another in satisfaction,) there he ought to plead it to 
be in writing, that it may appear to the Court, that an action 
w'ill lie upon it, for he ought not to be allowed to take away the 
plaintiff’s action, without giving him a complete remedy upon 
the agreement pleaded. (4) 

Although a defendant, in particular cases, is not to be 
charged in an action brought against him upon an agreement, 
unless the agreement is proved to be in writing, yet, if he has 
paid money into court on the plaintiff’s declaration, it will not 
be necessary to prove the agreement, which is admitted on 
the record by such payment. For example, if an action is 
brought upon a promise to pay another person’s debt in con¬ 
sideration of forbearance, and the defendant pays money into 
court on the count charging him with such promise, in this 
case he admits the agreement to be binding to a certain ex- 

(1) Griffith V. Young, 13 East, ( 3 ) Com. Dig. tit. Action on Ai- 

„ sumpsit, (F 3.) 

(2) Rann v. Hughes, 7 T. R. ( 4 ) Case v. Barber, Raym. 450. 
,350. (a) Barrel! v. Trussell, 4 Taunt. 2 Jon, 158, S. C. Com* Die. ib 
121 . 
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tenty.disputmg only the amount of the debt; and as this ad*^ Sect 4. 
mission removes the danger of a fidse charge, it is reasonabte^ 
in such a case, that proof of the agreement should be dis« 
pensed with. (1) But an admission by one of the parties, not ^ 
that the agreement as stated is binding, but merely that such 
an agreement was in fact made, would not be sufficient to pre^ 
dude him from availing himself of the statute of frauds; as 
where the defendant has admitted the terms of the agreement 
in his answer to a bill filed agmnst him in Chancety (2); or if 
a parol agreement were stated in a court of law, to which the 
<^er party demurs, that would admit the agreement, yet 
still advantage might be taken of the statute. (3) It may be 
observed further, that where there is one entire agreement for 
the performance of several things, if the plaintiff in an action 
upon this agreement cannot recover upon part of the agree¬ 
ment for the want of a memorandum in writing, he cannot 
recover at all, although there are some particulars, which 
would have been valid without writing, if they had fonned a 
separate independent contract (4) 

First, “ No action shall be bretight^ whereby to charge the Promise to 
defendant upon any special promise to anmer for the debt^ 
faulty or miscarriage of another person^ unless the agreement son’s debt, 
upon which, &c.” Where the question is respecting the debt 
of another person, the true consideration is, whether tho 
credit was originally given to the defendant alone, or whether 
the third person was liable as the debtor, and the defendant 
only guaranteed the pa}anent. The latter case is within the 
statute; the established rule being, that, if the person, for 
whose use the goods are fimiished, is liable at all, any other 
promise by a third person to pay that debt must be in writ¬ 
ing (5); but in the former case, namely, where the debt is 

(1) Ramsbottom v. Brewer, Peake, Cooke v. Tombs, 2 Anstr. 420. Lea 

N. P. C. 15. V. Barber, ib, 425. 

(2) Rondeau v. Wyatt, 2 H. Bl. (s) Matson v. Wharam, 2 T. R. 

63. 80. Anderson v. Haynmn, l H- 

( 3 ) 2 H. Black. 78. Black. 120 . Colman v. Eylcs, 2 

(4) Leiington v. Clarke, 2 Ventr. Starkie, 42 
223. Chater v. Beckett, 7 T. R. SOI. 
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exclusively the debt of the defendant, a written memorandum 
will not be necessary. As, for example, suppose a man comes 
w’ith another into a shop to buy, and the shopkeeper should 
say, “ I will not sell him the goods, unless you wnll undertake 
that he shall pay me for them,” and the other promises to that 
effect, such a promise is within the statute (1); but it would 
be otherwise, if the defendant had been the person originally 
liable to pay for the goods; as, if nothing more had appeared 
in the cjise, than that the defendant sent an order to tlie plain¬ 
tiff requesting him to deliver goods to 1. S., and that he (the 
defendant) would pay him the amount. 

The question, in such cases, is a question of fact for the 
consideration of the jury, who are to determine, whether the 
credit was given to the defendant alone, or to the defendant 
jointly with the person who received the goods (2); and in 
the investigation of this question, if it should appear, (as it 
did in the last cited case), (3) that such person w'as debited in 
the plaintiff’s books, or that he had been applied to by the 
plaintiff for payment, or that he had in a letter to the plaintiff 
admitted himself his debtor anti promised payment at a cer¬ 
tain time, (which statement w'as not contradicted or repudiated 
by the plaintiff,) these are very strong circumstances in sup¬ 
port of the latter conclusion, namely, that the plaintiff con¬ 
sidered the third person lial)le; in which case he cannot make 
the defendant also liable for the debt, without proof of a writ¬ 
ten memorandum. 

Thus, where the plaintiff had delivered goods to one I. S. 
in consequence of a parol promise by the defendant in these 
words, “ I will pay you, if L S. will not,” (which undertak¬ 
ing was before the delivery of the goods,) and it appeared 
further, that I. S. had been entered as the debtor in the plain¬ 
tiff’s books, the Court were of opinion, that tlie case was 


(1) By Holt C. J. in his judgment 

in Bucknivr v. Oarnall, 2 Ld. Kuym. 
1087. 1 Saik. 27. S. C. 

(2) Anderson v. Hayman, 1 H. Bl. 


1 20 . browning v. Stallard, 5 Tnunt. 
480. 

(3) See also Matson v. Wharam* 
2 T R. 80. 
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clearly within the statute. (1) There, the very terms of the 
undertaking, independently of the circumstance of I. S. having 
been debited, manifestly shewed, that the defendant intended 
only to be answerable in case of the default of L S., and that 
the plaintiff’was in the first instance to look to I. S. as his 
debtor; and this was the view in which the Court considered 
the case. And with respect to tlic other fact in that case, 
namely, the fact of the undertaking being antecedent to the 
delivery of the goods, it may be observed, that the question, as 
to the person to whom credit is given, is rendered more doubt¬ 
ful, when the undertaking is before, than when it is after the 
delivery. If tlie undertaking was after the delivery, it cannot 
have the eirect of transferring to tlie defendant the credit, that 
was given to the third person at the time of the delivery; if 
it was betbre, it is a circumstance to raise u presumption, that 
the goods were furnished on the credit of the promise; and, if 
nothing should appear in the terms of the undertaking, or in 
any other part of the tninsaction, to induce a contrary pre¬ 
sumption, it might warrant tlie jury in concluding, that they 
were iiirnlshed on the credit of the defendant (2); but it is only 
a circumstance, and cannot be considered as in any manner 
conclusive upon the (piestion. (3) 

A promise to pay money due from L S., in consideration 
that the pl^iintiff’ would not sue I. S. for the debt (4*), or that 
he would stay the suit if already commenced against him (5), 
is clearly within tlie statute, and cannot be made the subject 
of an action without jiroof of a written promise to that effect. 
So a promise to pay damages, which the jJaintifF had sus¬ 
tained from an injury done to his horse by a third jjerson, in 
consideration that the plaintiff' would not sue that person, 
has been held to be a collateral promise, and not binding 
without a written memorandum. (6) But if the plaintiff* were 

(1) Jones V. Cooper, Cowp, 227. (5) Fish v. Hutchinson, 2 Wils. 

( 2 ) SecIIarrisv.IIuntbaf'k, I Burr. 94. 

37.7. (6) Kirkham v. Marter, 2 Barn. & 

(3) See Kcate v. Temple, l Bos. & Aid. C15. 

Pull. .158. 

(4) Rothery V. Curry, Bull. N. P, 

281. King V. Wilson, 2 Str. 873. 


Sect. 4. 



446 

Sect. 4 


Of Written Agreements, [Ch. 8, 

to commence a suit against L S.5 not for the recovery of a 
debt, but for some other cause (as, for an assault, &c.), and 
the defendant, in consideration that die plaintiff would with¬ 
draw his record in that suit, promise to pay a sum of money 
together with the plaintiff’s costs, this would not be a pro¬ 
mise to answer for the debt, default, or miscarriage of I. S. 
within the meaning of the statute; for the cause not being 
tried, I. S. does not appear to have been ^ilty of any de¬ 
fault or miscarriage, or to be liable to the particular debt, 
damage, or costs; but it is an original undertaking, upon which 
an action will lie, although the promise was by parol. (1) 

Where the defendant undertakes, that if the plaintiff would 
deliver up to him a fund in his possession adequate to the dis¬ 
charge of certain incumbrances, which have been brought upon 
it by a third person, he would pay off the incumbrances, this 
is not such an undertaking as requires a written memorandum 
within the meaning of the statute, although the discharge of the 
tliird party may eventually follow. (2) Upon this principle, the 
case of Castling V. Aubert(3) was determined, where the'^lain- 
tiff (a broker) having a lien on some policies of assurance 
effected for his principal, for whom he had given his ac¬ 
ceptances, the defendant promised in consideration of his 
giving up the policies, that he would provide for the pay¬ 
ment of those acceptances^ as they became dues und the 
Court held, that the plaintiff might recover for the breach 
of this agreement, though not in writing. So, in the case of 
Williams v. Leper (4), where the defendant, being employed 
as broker to sell. the effects of a tenant of the plaintiff for the 
benefit of his creditors, made a verbal promise to the plain¬ 
tiff, who was about to distrain the goods, that he v/ould pay 
the arrears of rent, if the plmntiff would desist from dis- 
tTfuning, the Court of King’s Bench were of opinion, that 

(1) Read V. Nash, 1 Wils. SOS, (s) 2£a8t,S25. 

Stmaens v. Sruh-e, SMod. 205.S.P. (4) 3 Barr. 1886. And see Houh 

and sees Burr, 1889. Goodman^v. ditch v. Milne, 3£m. N.P.C. t7. 
Chase, 1 Barn. & Aid. 297. fiarrell v. Trussell, 4 TbmL 117. 

( 2 ) 2 Bast, 332. 
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the plaintiff was entitled to recover upon this promise* SOf Sect. a. 
where a verbal agreement was entered into ^between the defend* 

•ant and several creditors of an insolvent person^ by which 
defendant agreed to pay the creditors so much in the pound 
in. satis&ction of their debts, which they agreed to accept and 
to assign their debts to the defendant, this was considered not 
os an agreement to answer for the debts of die insolvent, but 
as the purchase of the debts of the several creditors, which is 
not prohibited by the statute of frauds. (1) 

A verbal promise by the defendant, to pay the plaintiff for 
his having provided necessaries for a third person, will be 
binding, where the defendant was under a legal obligation to 
provide necessaries; as in the case of Watson v. Turner (2), 
a pauper having been taken suddenly ill, and the plain¬ 
tiff, an apothecary, having been called in by the pauper’s son 
to attend the pauper without the previous request of the over¬ 
seers, it was held, that a subsequent parol promise by one of 
the overseers of the parish, to which the pauper belonged, to 
pay the plaintiff for his attendance, was binding upon the over¬ 
seers. 

, Secondly, “ No action shaU be brought to charge any person Agreement In 
upon any agreement made upon consideration qf marriage^ unless of 
the agreement upon which, &c.” In the case of Philpot v. 

Wallet ( 3 ), it was determined on a special verdict, after much 
consideration, that mutual promises to marry are within the 
words and intent of the statute; and it is laid down in Ch. B. 

Comyns’s Digest ( 4 ), that if there be a promise of marriage 
there must be a memorandum in writing, as well as where the 

(1) Anstey v. Marden, l New Rep. pauper resided, during his illness, out 
1S4. of the parish to which be belon^sd 

(3) Bull. N. P.C. 139. The ground ^5) Reported in Skin. 34., as of 
of the decision is there said to be, Mich. T. S3 C. s., and said to be ad** 
that overseers are under a moral ob- journed. North C. J. being absent, 
ligation to provide for the poor. The S. C., reported in 3 Lev. 65. as of 
true ground seems to be, that they Hil. T. 34 C. 3. 
are under a legal obligation. See (4) Tit. Action on Case upon As- 
3 East, 506.; and 3 Bos& Pull, 350., sumpsit (F 3.), citing the case m SLev. 
in note. Lamb r. Bunce, 4 Maule 65.; and referring to Hui^n v. 

Sc Selw. 375. Wing v* MiU, 1 Bam. Cage as contra. 

Aid., 104 . Inthe last-cited cas^the 
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^ \ 

promise is for'payment of money upon marriage. However, 
theTQ are authorities to the contrary. Mr. Justice Buller in 
his law of nisi prius states generally (1), that mutual prontises 
to marry are not within this act, which relate only to contracts 
in consideration of marriage: and the case of Cork v. Baker (2) 
is referred to as an authority. That was an action of assump¬ 
sit on a promise to marry the plamtiffi in consideration of a 
promise by the plaintiff' to marry the defendant; and on a mo¬ 
tion in arrest of judgment after a verdict for the plaintiff^ the 
Court held, that this parol jiromise was not within the statute 
of frauds, which relates only to contracts in consideration of 
marriage, and that the case in S Lev. 411.* has been con¬ 
tradicted by later resolutions. The vprincij)al question before 
the Court in that case seems to have been, whether a promise 
of marriage was a sufficient consideration to support an action 
of assumpsit; the other question, namely, whether mutual 
promises by parol are binding, could not properly come before 
the Court on a motion in arrest of judgment; for, even sup¬ 
posing that the declaration ought to have stated the promise to 
be in writing, (which, however, was not necessary,) still such 
a defect would he cured after verdict. Another authority, 
frequently cited in support of the position, that mutual pro»- 
mises of marriage are not within the statute, is the case of 
Harrison V. Cage (3); in the report of which, by Lord Ray¬ 
mond, the point is said to have been so ruled by Ward 
C. B. on the trial of the cause, and it is added, that it was 
said at the bar, ‘‘ that the statute intended only-agreements to 
pay marriage portions, and that it had often been ruled so by 
Lord Ch. J. Holt,”'which, as the report states, Lord Holt did 

% 

(1) Bull. N. P. 280 . plnintiir it was moved in arrest of 

(2) 1 Str. Judjsnient, on the ground of went of 

(.3) 1 Ld. Raym. 386. Carth. 467. contidet^ation; and this point u.the 

S. C. 5 Mod. 411. S. C. i Salk, subject of the reports. 

24. S. C. After a verdict for the 


* I*he case in 3 Lev. 41 1 . is Hall and Keene v. Potter, which was an action 
of debt on a bond cotiditJoned to procure a marriage. The case of Pfailpot 
v. Wallet, which relates to the sulnect mentioned ^ove. is in 3 Lev. 65. 
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not deny. (1) The lietter opinion^ tlierefore, seems to be, that Sect. 4 
mutual promises to marry are not witliiii the meaning of the 
statute, and, though not in writing, may be the subject of an 
action. 

Thirdly, No action shall be brought tipon any contract or Contract or 
sale of lands^ tenements^ at'hereditaments^^ or any interest in or ^^*‘***^®» 
concerning them^ unless the agreement upon which, &c«’’ 

The first section, os we have seen, relates to interests in, or 
out of, lands, tenements, ^c. actually made or created; this 
clause of the fourtli section relates to a contract or sale of nu 
interest in themi A lease of laud is within the first section, 
unless in some particular cases excepted by tlie second sec¬ 
tion; an assignment of a lease is within the third section; 
and an agreement for the assignment of a lease, or for letting 
in an under-tenant, is within the fourth. (2) With respect to 
the first particular mentioned in this clause, namely, contract 
m' sale^ it has been determined, and seems now to be settled, 
that a sole of land by auction is a sale within the statute. (3) 

Agreements for the sale of lands, or for the grant of a rent 
^^Iiargc, or of a right of common, are contracts for land or 
tenements, or for an interest in or concerning them; and an 
action cannot be brought upon them, unless they are in wi'it- 
ing. An agreement by parol between parties, in the course 
of a proceeding before an arbitrator, that lie shall determine 
as to a lease to be . granted, is within the statute of frauds, 
and llic award, having directed a lease to be made, cannot be 
cnfurcod. (4) An agreement for a mere casement in land or 
tenements, (as, for the liberty of using a way over another 
person’s close, or for nailing the fame-work of a skylight 


(t) S. P. so ruled by King C. J. 
at Maidstone Ass. 1 G.; cited in 
(Join. Dig. tit. Action on Case upon 
Assumpsit, (F 3.) 

(2) Anonym. 1 Vcnlr. 361. 12 East, 
SI4. 

(.3) Kulcd by Eyre C. J. in Stana- 
field V. Johnson. 1 Esp. N. P. C. 102. 
S. P., ruled by Eyre C. J. in Walker 
V. Constable, 2 Bsp. N. P. C. 659., 
aud afterwards admitted by the Court 


of C. P. on motion to act side a 
nonsuit in the same case, 1 Bos. & 
Pull. 306. S.C., cited by the Master 
of the Rolls in Buckmaster v. Harrop, 
7 Ves. 345. S. P., determined by the 
Master of the Rolls in Blogden v. 
Bradbear, 12 Ves. 466. S. P., admit¬ 
ted in Emmenon v. Heelis, 2 Taunt. 
38., and see 9 Ves. 249. 13 Vk. 36. 

(4) Walters v. Morgan,. 2 Cox. 
Cas. Cb. 369. 
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nj^ainst the wall of his housej) (1) does not coiitey nn 
in the ptoperty, and will be binding by parol. ' ' ‘ 

An Agreement for an abatement of the rent of lands' 
clearly within the statute. (2) So, an agreement for a crop 
growing upon land, conferring an exclusive right to the 
lAnd during the growth of the crop for the purpose of mak¬ 
ing a profit of the growing surface: ns, where the agreement 
was for the purchase of a crop of mowing grass, growing 
in a close of the defendant; the grass to be mowed ittw! 
made into hay by the plaintiff; and no time fixetl for the 
commencement of the mowing, this has been determined to 
be a contract for the sale of an interest in or concerning 
land. (3) But where the one party agreed to sell tlie other a 
crop of potatoes in a close, at so much for tlie sack, to l>e got 
immediately, tlie Court considered the contract as confined to 
the sale of the potatoes, and that it did not convey an interest 
in the soil, but merely an easement, a right to come ujwn the 
land, for the purpose of taking np and carrying away die po¬ 
tatoes. (4)* And in the later case of Warwick v. Bnice(3), 

(1) Winter v. Brockwell, 8 East, (i) Parker v. Stanilarid, li East, 

310. n. 11 East, 366. 362. 

(2) O’Connor V. Spaight, 1 Scho. (5) 2 Manic & Sel. 20 >. The 

& Lef. 306. contract was made about that time 

(3) Crosby v. Wadsworth, 6 East, of year, when such crops arc usually 

602 . 2 Maule & Sel. 208. dug up. 


• It is difficult to distinguish this case from that of Emmerson v, Ilcelis 
(2 Taunt. 38.), in which the Court of Common Pleas were of opinion, 
that a sale by public auction, of several lots of turnips then growing, 
a sale of an interest in land. Mansfield C J., who delivered the judgment 
of the Court, said shortly, that on this point the case could not bo dis¬ 
tinguished from the case of hops before decided in the Common Plca$/‘ 
referring to Waddington v. Bristow, ^2 Bos. & Pull. 452.) The question 
there was, whether a contract to buy all the hops growing on certain land 
at so much by the hunc&ed weight, to be delivered in packets to the buyers 
was exempted from an ugreement-stamp jy the stat. 23G.3. c. 58 . s. 4 ., 
.os an agreement viade for, or rc/aling io, the tale of goods, wawi, and 
iuerc^dhes; and the Court held, that the contract was not within the 
exemption. 
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UiQ.coutroct WHS for all tbe:potataoes growing on» h 
certain quantity of laud, nt so much per acrc> lt> be dug andr.' 
carried away by the purchaser, the Court held that the po¬ 
tatoes., were tlie'subject-matter of the sale, and that tlie contrtict 
was. for. a mere chattel, . 

. ^J'purthly, No action shall be. blight .upon any agi^ecmeHt.. 
that is not. to be perfonned mlhin the space of one year 
(he vialdng ilm'cof unless the agreement upon which, &c»”. 
This clause applies to tliose cases only, where the thing is 
not to be performed witliin a year, by the express agreement 
between the parties. Cases depending upon contingencies, 
whicli may or may not liappen in the course of a year from 
tlie time of making the agreement, are not within the statute; 
as, an agreement to pay a sum of money upon the return 
of a certain sliip(l),' or on the tiny of mari'iage of the 
paity(2), or an agx*eement to give a legacy by his last will 
apd testament. (S) In die first of these cases, tlie ship 
might by possibility have returned within the year; in die 
others,.. the marriage might have taken place, or the death of 
the party might have hapjieiied within that time. And 
though the contingency, upon which the money was to be 
paid, did not happen in either case, till after the expiration of 
H yeai*, yet the promise wiis adjudged to be binding without 
any memorandum in writing. Where the agreement is to be 
performed upon a contingency, and it does not appear from 
I be agreement, that it is to be performed after the year, tlien 
a note in writing is not necessary, tor the contingency might 
possibly liappen within the year; but where it appears by tlie 
whole tenor of the agreement, that it is to be performed after, 
die year, there a note in writing is necessary. (4) In odier 
words, the clause in the statute includes only those cases, in 
>yhicli it is expressly stipulated, or in which it appears to be 


(1) Anonym, case stated by IM)y 
C, J-, as the opinion of ah the Jiulges. 
1 Salk. 27.0. 

(2) Peter V. Compton, Skin. .7.'>r7, 
1 L(i. Uuyin. si6. Fmncam v. Fos¬ 
ter, Skill, VJG, 


(3) Fenton v. Emhlers, 3 Btirr, 

1278. 1 Black. Hep. 353. S. 

Bnll. N. P.280. S.C. 

(4) Resolution of the majority of 
the Judges, in Peter v. Comptem, 
Skin. 353, 
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1 . Subject- 
matter of 
agreement. 


QT Written ' 5* 

the tinderstanding of Ihe parties^ as collected froav^tlt^ 
of the agreement, that the contract is not tO' be |)^ribrmiedi 
that is, completed within the period ofa year. (1) ‘ ^ 

.1.'' r. \. 

No action shall be brought, whereby to charge, &c. 7mless 
the agreement, upon which suck action shall be brought, or' some 
•memorandum or note thereef, shaU be in xoritmg, and signed 
the party to be charged therewith, or some other person thetv- 
unto by him laixfcMy authorised. 


First, with respect to the subject-matter of the writing- 
Whatever constitutes an essentitil part of the agreement ought 
to be expressed, and with sufficient certainty. In the con¬ 
struction of this clause, it has been determined that tlio word 
“ ttgreemer^’ must be understood in its proper and correct 
sense; and that, as the consideration of the promise is j>nrt of 
the agreement, this ought to be stated in writing, as well as 
the promise itself. Thus, in an action against tlie defendant 
upon his promise to pay tlie debt of a third person, in con¬ 
sideration of the plaintili’’s forbearance to sue, the plaintiff 
cannot recover, unless there is a written menionmdum of 
such consideration. (2) This strict construction of the act, by 
makbig it necessary to produce written evidence of the terms, 
by which the parties meant to be bound, is manifestly best 
calculated to give effect to the intention, which the legislature 
bad in view, of securing tlie parties from being chargetl merely 
by pmol testimony. A letter, therefore, by one of the con^ 
tracting parties, admitting that he made a parol agreement, 
but not containing the terms, is not sufficient evidence (ff an 
agreement tQ^charge the party. ( 3 ) So, a written agreement 
for a lease under a certain rent ought to specify the term, for 
which the premises are to be demised (-t), or at least ought to 
refer to some other written hiatrument, by which the extent 


(l) Boydell v. Drummond, 11 East, 
142. \5€, 157. 159. Bracegirdle v. 
Heald, i Bam. Aid. 722. 

.(2) Wain^. Warlteiii, 5 East, 10 . 
As to this case, see Ex parte Minet, 
14 Vetf. 190. Ex parte Gardom, 


287. Goodman v. Chace^ 

I BIrn. Aid, 299. 

Scncood V. Mcale, Free. Cli. 
560. 1 Atk. 12 . 9 Ves. 250. 252 . 

II Ves. 555. 

(4) Clinan v. Cooke, i Scho. & 
Lef. 22 . 



Sect.)!*] required^ ^atute ^S$ 

Uifm m»y be^ ii$i$ot:tauie4i. ^AiiU Sect. 4, 

tb^ af&oiK of two or mor^ persons^ «l^r^ that tb# 
contracting parties ought to be naniec}#. or the agreeiBj^ 
cannot be enforced. (1) 

However^ the words the statute are not to be construed 
eO strictly^ as to make it necessary to state precisely^ in the 
niemomndum of-tlie agreement for paying the debt of another 
person, wbat is the exact amount of tlie debt: but it will be 
sufficient to engage to jiay generally, for all the goods furnished 
within a certain time, or whatever sum the person may dwcy 
&c.; and tlie amount of the goods furnished, or of the debt 
contracted, is to be ascertained,by evidence at the trial. (2) In 
a late case of this kind, where die promise to pay was made by 
the defendant in a letter addressed by him to one G., in which 
he undertook, in case G. would give the bearer D. W. indulg¬ 
ence for a certain time, to see him paid, the Court of King^s 
Bench were of opinion, that the evidence of G. had been pro^ 

}ierly admitted to prave, what was the amount of the debt^ 
nml also diat the defendant had applied to him as tlie 
torney of tlie plaintiff, who employed him to sue D. W. for 
the debt ( 3 ) 

Secondly, the agreement, or some memorandum or note of the 2. WhatwriiK 
agreement, is required to be in writing. And here the question sufficient, 
arises, what is a memorandum or ncKe of agreement within the 
meaning of the statute. 

It seems to be clear that a writing may be used as evidence 
to establish an agreement, although from the disability of one 
of the parties it may have been void ns a legal instrument 
from the time of its creation, or may have since become 
void in consequence of a new .relation acquired by the 
party; as, in die case before mentioned of White against Cuy. 
ler, in an action of assump^ for a deed executed by the 

( 1 ) Charlewood v. D. of Bedford, 1 Campb. 242. d East, S4e. S. C. 

1 Atk. 4*)7. Champion v. Plummer, 1 Scho.&Lef. .»2. T.i. 
j New Rep. 252. (3) Bateman v. Phillips, ]5ES:it, 

f j) 15 bait, 274. Sladt V. LiJi, Morris v. Stacey, 1 Holt, 153 . 

G 
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Xvife of the defendant, thougti void as the deed 'bf'a‘ 
woman, was ^et admitted for the purpose of shewing thi^'feMs 
of the contract (1); and a bond by a single woman, cohdi^bAeH 
to convey her estate to her intended husband in taSe of tt/efr 


marriage, has been allowed to be good evidence of the agree¬ 
ment in equity, on a bill against the heir of the wife for a spe¬ 
cific perfonnance, tliough the bond became void in law upon 
their intermarriage. (2) 


Further, it is not necessary that all the terms or cssen- 

« 

tial parts of the agreement should be contained in a single 
paper. The statute only enacts, that they shall be in writing; 
and does not retjiiire them to be specified by a single iii- 
striiincnt. It is, therefoi’c, the common practice to establish 
contracts by the evidence of several writings; and those writ¬ 
ings need not be contemporaneous with the contract. They 
ought, however, to be connected, or have a plain reference to 
each other by their contents, or by the context, or at least by 
writing (3); they cannot be connected by mere parol evidence. 
"Without some reference of this kind, the one cannot be re¬ 
ceived to support the other, as evidence of*the same transac¬ 
tion. Tlius, where A. by public advertisement offered lands 
to be let for a certain term, in consequence of which a proposal 
was made by B. and accepted, and an agreement was drawn 
up in writing between A, and B. specifying tlie premises and 
the amount of the rent, but not suiting the term for which 
the premises were to he demised, nor in any manner refer¬ 
ring to the advertisement, it was determined that parol 
evidence was not admissible, in order to shew the connection 
of these two writings, and that tins defective agreement could 
not be enforced on a bill for specific performance. (4) So, a 
minute made in a catalogue of sale at a public auction cannot 


(1) CT.R. 176. 

( 2 ) Caniicl V. Buckle, 2 P. Wins. 
242. 

(3) I Vcs. jim. ,"26. 1 Scho. tSc 

2 Ves. 250. 12 Ves. 47J. 


U East, 157. Gordon V. Trevelyan, 
1 Price,. 64. OgiMc V. Eo\jiMnbe, 
5 Mori vale, 61 . 

(4) Ciinan v. Cooke, 1 Scho. Ac 
Lcf. 22. 35. 
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or incorporated with Uie conditions of sale, in order Sect. 4. 
^^.jinakQ.a complete memorandum of the agreement, unless the 
.^Utloguc Itself is annexed to the conditions, or has some in* 
reference to tliem. (1) 



But if the agreemcjit in the above-mentioned case of ClI- 
nan v. Cooke had referred to the advertisemenf, parol evidence 
might in that case have been ailmitted, to shew what was the 
thing, namely, the tidvertisement, referred to; for then it 
would lx; an agreement to grant for so much time as was ex-^ 
pressctl in the advertisement, and the identity of tlie advertise¬ 
ment might be proved by parol evidence. (2) Tliere are seve¬ 
ral reported cases to tliis effect. In im action against the de- 
fendoiit for not acce})ting a lease according to his agreement, 
it appcareil that a draft of the lease hotl been perused and 
altered by the defentlant's attorney, but was not signed: the 
defendant afterwards wishing to relinquish the agreement, 
wrote a niemoraiuliun on the back of the draft, as an autho¬ 
rity for the plaintiff to let the premises to any other person, by 
ivhich memorandum he admitted that he had entered into the 
agreement; the iiMsmorandum was signed by him, and this^was 
Iteld to be a suiHcient signature to bind the defendant. (3) So, 
in the case of Allen v. Bennett (4), (where the question arose 
upon the seventeenth section,) the Court of Common Pleas 

determined, that an order for goods, which had been written 

• 

and signed by the seller (tlic defendant) in a common meino- 
riuidum-book of the buyer (the plaintiff), but which did not 
cuxiUiin the name of the buyer, might be properly connected 
with a letter of the defendant to his agent mentioning the name 
of the plaintiff as buyer and also with a letter of the plaintiff 
to the defendant, claiming the performance of the order.(5) 


(1) Hiniie V. Whitehouse, 7 East, 
. 758 . And see Boydell v. Drummond, 
11 East, 142.157. Both these cases 
arc on the I7th section of the sta¬ 
tute; but applicable also to the 4th. 

(2) 1 Seno. & Lcf. .'5.7. 12 Ves, 

471. Cordon V. Trevelyan, 1 Price, 
•4. 


(s) SIlippey V. Derrison, S Esp. 
N. P. C. 190. 

(4) 3 Taunt. 169. 175. And sec 
Saunderson v. Jackson, 2 Bos. Sc Pul. , 
238. 9 Yes. 250. 253. 

(5) S. P. by Ld. Hardwicke in 
Wclford V. Beazcicy, 3 Atk. 503. 
Smith V. Watson, Budb. 55. And «ce 
Rose V. Cunynghanie, 1 1 Ves. 550 
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Where a lelte^-i^f'-iyn^'of th^'cbnw parties fa'lrfeffiAed 

ftjf/for tte parpD^^b^ sup^^j^^e Vimt oi hi^j■a^ghatti^b* ^^l* 
the m^orandmn of the coiitr^t, there ought riot oDly-io b^^ 


ajdam refererice and connection between the writiri^j dppy^-i" 
rent from their context or their superscription, or the like, with!^‘ 
out the aid of extrinsic evidence, but the letter itself bright 
tb recognize and adopt the agreement as concluded and bind- 
(1) In the case of Tawney v. Crowther (2), an agree¬ 
ment for the pui’chase of a house had been reduced into writ¬ 
ing, and the defendant promised to si^ it on a particular dayj 
in consequence of his delay, the plaintiff wrote a letter, in an¬ 
swer to which the defendant said, there would be time to 
settle every thing before the day for delivering possession, and 
tliat his word sliould always be as good as any security.’^ Lord 
Thurlow considered the defendant’s letter as clearly referring 
to the unsigned memorandum of agreement, which was then in 
possession, and that it contained a promise to perform the 
Agi'eement: he admitted, “ that if the defendant had meant 
only to treat further, it would not have taken the case out of 
the statute/* The doubt in this case seems to have been, whe^- 
ther the letter referred sufficiently to the paper conridning the 
terms; and whether the defendant’s word was that he would 
execute tlie agreement. (3) * 


(l) Cooper V. Smith, loEast, 107. ( 2 ) 3 Bro. C. C. 318. 

Kentv. Huskinson, 3 Bos. & Pull. ( 3 ) 5Ves. 713. 
e33. 3 Atk. £03. Huddiestone v. 
iBriscoe, 11 Ves. £91. 


* The decree in the case of Tawney v. Crowther was in favour of the 
plaintiff; yet Lord Thurlow gave the defendant his costs, provided he con¬ 
sented to deliver up possession within a certain time, intimating that he did 
so, in order to secure against an appeal, the property being small. “ This 
circumstance,” says Lord Redosdale, observing upon the case in Clinan v. 
Cooke, (1 Scho. & Lcf. 34.) " skews that he considered it a doobtful case, 
otherwise it would be extraordinary, that the defendant should have his 
costs, where he was wrong/* ** I have often discussed that case/* co ntimifi d 
I.urd Rcdesdale, and never could bring my mind to agree with Lord Thur¬ 
low s decision, fpr this reason, he considered toe letter tantamount to a sign- 
fhg of the agreement, I thought the true meaning was, ‘ I will not bind my 
self, but you shall rely on my word.**' 



SitaUtk i(S7 

9 

i; , )4noth?r requisite i*, tU/»t ,tl}^ agremciat, or som« memo- Sect. 4 . 
rjMidnpi^.or ^te of>th^ ^ei^mea^ . should besisued. It will not -Agr^ment to 

^ ^ be BiBned 

Jiie draft of the i^^ment waa.rQiift 

Qyj^,|o defendant at his desire ( 1)9 or that it was reduced 
ixUQ ,>irrIting.by a person present at the time of making tlie , 
agreement ( 2 ), or even that the defendant perused and altered 
the draft (3); for the statute expressly requires the writing to 
be signed. But if there is a signing thatas, such an insertion 
of the piirty’s name as will autlienticate the instrument, it is in 
general immaterial in what part of the instrument the name is 
tburul, whether at the beginning or at the end. (4) The object 
of the signing is to authenticate the writing, not to identify the 
party. (5) It has been decided, that a writing purporting to be 
an agreement between the plaintiff and A. B. the defendant 
for the sale of certain premises, written by the defendant, and 
beginning thus: I A. B. agree to sell to, Sfc.,” is a writing 
sufiiciently signed to charge the defendant, though he has not 
signed at the bottom of the paper. ( 6 ) And, in the case of 
i>aunderson v. Jackson (7), Lord Eldon Ch. J. alluding to that 
decision, is reported to have said, If a man draw up an 
:igreeraent in his own hand-writing, be^nning, ^ I A. B* 
agree, &c.,’ and leave a place for a signature at the bottom, but 
never sign it, it may be considered as a note or memorandum 
ill writing witliin the statute; and yet, he adds, it is impos¬ 
sible not to see that the insertion of the name at the beginning 
was not intended to be the signatiu'e, and that the paper was 
meant to be incomplete ,until it was further signed.’’ ( 8 ) 


Whether it will be sufficient, that the defendant’s name 
is mentioned in the body of tlie memorandum of agreement, 
(even supposing the memorandum to be drawn up by tlie 
defendant himself,) seems to be rather doubtful. (9) In the 


1 .( 1 ); Cooper V. Smith, 15 East, 105. 

Campb. 305.. 

(2) Gunter v. Halsey, Ambl. 586. 
'Wnltfehnrch v Bevis, 2 Bro. C. C. 
559. And tee Champion v. Sum¬ 
mer, 1 New Rep. 252. 

(.5) Hawkins v. Holmes, 1 P.Wms. 
770. Shippey v. Derrlson, 5 £sp. 
N. P. r. !no. 

Ogilvic V. Foljiunbc, S Mcri- 
vaie, *i'J. 


(5) Sdby V. Selby, 5 Merivale, 6.' 

' (8> Kn^tv. Cro^ford, 1 £8p.N. 
P. C. 189. This writing was attested. 
See 9 Ves. 248, 249; and 3 Meri¬ 
vale, 2 . 

r?) 2 Bos. & Pull. 239. 

See Right dem. Cater v. Price, 
1 Doug. 241; and Selby v. Selby, 
3 Merivalc) 2. 

( 9 ) y Vcs. 253. 



Of Written Agreements, ^c. [G|}, 

Case of Stokes y. Moore (1) the question was, wh^er instru^ 
tions for the renewal of ajlease, . written by the d^%id^t, 
which among other things he stated, what rent was to be piiiid 
to himself by name,) could be considered a note or memo¬ 
randum of agreement signed by the defendant; the Court of 
Exchequer were unaniuiously of opinion, that “ the signature 
required by tlie statute is to have the effect of giving authen¬ 
ticity to the whole instrument; and where the name is inserted 
in such n manner as to have that effect, it does not much sig¬ 
nify in what part of the instrument it is to be found — as in tlie 
formal introduction to a will — but it cannot be imagined, that 
a name inserted in the body of Uie instrument, and applicable 
to particular purposes, will amount to such an authentication as 
tlie statute requires,” 

A memorandum of agreement, written by the defendant 
with his name printed, will be us binding as if his name were 
written (2); by writing tlie otlier parts, he recognises and 
adopts the printed name as his own. And if the party, 
charged with an agreement, has signed it knowing its con¬ 
tents, though he sign it as witness, yet tills is a signing suf¬ 
ficient to bind him. (3) It has been before mentioned, tliat u 
party who has been treating for a lease, is not bound by hav¬ 
ing })erused and altered the draft of the lease; for the statute 
requires a signing. But it will not be necessary that the 
signature should be in the draft; if he recognises the draft of 
the lease as his agreement, by indorsement on the draft (4), 
or by a letter or memorandum referring to the draft (5) 
which indorsement or memorandum is signed by him, tliis 
will be a sufficient signing within the meaning of the statute. 

Signature by Further, the agreement, or memorandum or note of the 
pajrty charged, is to be signed the party to he charged therewithy 

(1) 1 P. Wins. 770, n.(y, 1786, In (5) Wclford v. Beazeley, 5 Atk. 
Jfxcb.iCox’sCas.222. S.C. reported 60S. 9Ves.29l. 

more at length. (4) Shippey v. Derrlson^ 5 Esp. N. 

(2) Saundefflon v. Jackson, 2 Bos. F. C. 191. 

& Pull. 239. Schneider v, Norris, (5) Blagdcn v. Bradbeur, 12 Vcs. 

2 Maulc and Scl. 286. These cases 466. 
arose on the 1.7th section.' 


ms 

Sect. 4. 
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' hqi^d the ^Statuie ^ 

t^^Hoilk 6tk^’‘‘pd'sbn tkere^ htfn tav^idfy'authoritsed, Scct.4« 
‘JtSvb’qiu'ebtibhs alSse^fe ; fh^stj^as to the' party,* who ought to 
; stolidly, who is a person aOdiorisecl to sign for him. ^ 


•f.' •' 


" Witli respect to the first question, it appears to be settled, 
that a memorandum of agreement naming both parties, but 
signed by one iJone, will bind that party who signs. (1) ' But 
imlcfesthe memorandum state both tlie contracting parties, the 
jmrchaser as well as the seller, it will not of itself be sufficient 
to bind the one named, though he has signed it. (2) Thus 
Avherc a person makes a minute of a contract in the common 
memorandum-book of another, stating himself to be the 
seller, and signs it, but does not name the other person, this 
will not be sufficient to bind him in an action brought by the 
other as buyer. (3) However, this omission of the signature 
of the other party may in many cases be supplied by his letter, 
or other papers referring to the same transaction. (4) And, 
in the case of Allen v. Bennett above cited, if the memoran¬ 
dum of the contract had been inserted in the regular ordei*- 
book of the plaintiff (the buyer), and if the person to whom it 
belonged, th^ place in which it was kept, and the purpose for 
which it was employed, had been consonant and consistent^ 
perhaps it' would not have been too much to infer, that the 
entry was made by the authority of the owner of the book, for 
the purpose of evidencing tiie sale. (5) 


Secondly, the agreement is to be signed by the party 2 . Signing by 
eiiarged, ot' some other per son thereunto (that is, to the sign- 
ing,) (6) ^ him IwwfiiUy authorized^ It is clearly settled, that 
the agent of the party need not be appointed by writing (7); 


( 1 ) Hatton V. Gray, 2 Ch. Cas. 164. 
Coleman v. Upcott, 5 Vin. Ab. 527. 
pi. 17 . Cotton V. Lee, cited in Seton 
V. Slade, 7 Ves. 265. Fowle v. Free¬ 
man, 9 Vos. 551. Wain v, AVarltcrs, 
5 East, 10 . Saunderson v. Jackson, 
5 Bos. & Pull. 2.78. Egerton v. Mat¬ 
thews, 6 East, 307. Allen V. Bennett, 
5 Taunt. 169. 175. Sec Lawrenson 
V. Bn tier, 1 Selio. Si Lcf. 20 . ; 11 Vcs. 

> Vrs. ncinn. IK7. 


( 2 ) Champion v. Pluininer, 1 New 
Rep. 252. KUnitz v. Surry, 5 Esp. 
N.P, C. 267. Cases on the 17lh 
secdop. 

( 3 ) Allen V. Bennett, 3 Taunt. 169. 

(4) Western v. Russell, 3 Ves, Sc 
Beam. 187. And see atote, p. 454. 

(5) 3 Taunt 175., by Mtnsfield 

C. J. ■ ' 

(6) 1 Ves. & Beam. 207. 

( 7 ) Coles V. Trecotlttek,9 Ves. 250. 
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f such m .appointments is pot reqmced /by: tlie 
it is fay the iirst pnd third, whidh ndate to ;theiit;reotioe;^.(n| 

assignment of estates. The memoraadipn esnnot fVcmoplM tho 

< ’ . • » 

signed by one of the cpntraqting parties, as the <authorh^ 
agent of the othpr; the agent must be a third pepson4(l)!..;- .-> 

An auedoneer, attending at the public sale of an estate, is 
undoubtedly die agent of the seller: and his receipt for the 
• deposit will be a sufficient note or memorandum of the Jigrcer 
nient, provided he states the terms and other essentials, 
else refers to some odier wridng by which they may be ascer¬ 
tained, (2) But although he is an agent authorized to sell at 
a pardcular price, and to sign for the principal, yet his 
clerk is not authorized to sell in his absence without the con¬ 
sent of the principal. (3) 


An auctioneer appears also to be properly considered im 
agent for the purchasen In the case of Stansfield v* John¬ 
son (4*), Eyre C. J, ruled the contrary; but this ppinioi^^ at 
nisi prius seems to be overruled by the case of Emin^spn y. 
Heelis (5)> and White v. Proctor. (6) In each of .those cas^^ 
the auctioneer set down the name of the hmhest bidderjn a 
bill or particular of sale; and the Court of Con^mon Pleas, 
were of opinion, that this was a memorandum in wridng 
signed by an agent of the purchaser, against whom the action 
was brought. “ By what authority,” said Ch. Jusdee Mans-t 
field in the first case, does the auedoneer write dpwn the 
purchaser’s name? By the authority of the purchaser. 
These persons bid, and announce their biddings so loud and 
pardcular, as to be heard by the auedoneer. For what pur- 


(!) Wright V. Dannah, s Campb. 345. Hie point does not appear to' 
SOS. have arisen in Widker v. Coostabii^ 

(2) Blagden v. Bradbear^ 13 Vcs. 2 Esp. N. P. C. G59. 1 Bos. & Pull. 

471. IsVes. 475. 7 East, 569. ^;6,C. 

(3) Coles v. Trecothick, 9 ^Ves. ( 5 ) 8 Taunt.38. 

254. 243. See also Blore v. Sir R. (6) 4 Taunt. 209. Kemeys v, 
Sbtton, 3 MeriyBle»9k7«| in wlridi Proctor, 5 Ves. & Beam. 57 S.P. 
ppc of the points was as to a sigi^ And. ze i vol. of CasesaodOpinionb, 
ir^ by the ageifPs clerk. 143.; and Hinde v. Whitchousc, 

*(d) f2 £sp. N. P. C. 102 ., cited aa 7Ea5t,558.569. Colesv.Trccothkk, 
to this, point by the Master of the y Ves. .SID. 

Holh in Buckmaster v. Harrop, 7 Ves- 




required ii/^¥^ds. 

^sJle^ *Ry -tlfft lot« ? t!Wrefoi«'^h<f ^tk the naxiit VyHl^ 

^Adlie'^ an agait for 

'’^Ic i^pears fmn the jsime t^ae (1), that the auction^ 
is dul^ au&eriaed t6 sign, although the jiurchater has an 
agent to bid for him at the sale. 


The seventeenth section of the statute of frauds ehacts, 
" that no contract for the sale of any goods, wares, and mer¬ 
chandizes, for the price of ten pounds sterling or upniirds, 
shall be allowed to be good, except the buyer shall accept 
part of the goods so sold and actually receive the same, or 
give something in earnest to bind the bargain or in part of 
payment, or that some note or memorandum in writing of 
the said bargain be made and signed by the parties to be 
charged by such contract, or their agents thereunto lawfully 

authorized.” 

« . 


An agreement to sell goods for a certain price to be paid 
on deliv'dy would have been a valid contract, according to 
the rules of^rommon law; so that if the buyer had m^e a 
regiilar teiid^ of payment at the appointed time, or, if ho 
time were within a reasonable time, and the other 

pai^y had refused to deliver, he might have brought his action 
agiunst the seller for a breach of the contract ; or, if die seller 
li^ afterwards sold the goods to another person without ohy 
defiiult in the first buyer, he would have been subject to an 
action of trover. But the rule of law is now altered by the 
statute of frauds, on a sale of goods for the price of ten pounds 
or iipwari^s; in which case, the contr^t of sale will not be 
binding, unless one of the three requisites mentioned in this 
section has been strictly observed. Where indeed it is stipu¬ 
lated that the contract is npt to .be performed within the 
space of a year, there, as we haw before seen, a written me¬ 
morandum of die agreemenils made necessary by the fourth 
section; and the ^virig of something in earnest, or in jikrt bf 
payment^ would not be sufficient, it is presumed, in such a 
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( 1 ) Einmerson t. 3 Taunt, ss. 



m. 

Sect. 17. 


Executory 

contracts. 


cose to dispfansej^ith that requisi^ As, whoroithtiljcouMAct 
is to majce a carriage, at,a ee^UMi prices deliver* 
end of a year and a hali^ there a .written^ raeniorafliiiluiti.tjisv 
necessary, for the reason before mentioned; althougb^ raslwiiilj 
be presently shewn, no such memorandum would be absohiteljf; 
necessary, if the stipulation, respecting the delivery after, tb^ 
year, were omitted. 

• • « 

On the construction of tliis section, an opinion at one time 
p’cvailed, tliat it did not apply to executory contracts, tliat is* 
to contracts not to be immediately performed. (1) In tho 
case of Towers v. Sir J. Osborne (2), Ch. J. Pratt ruled, that 
an action would lie for the value of a chariot, which the de¬ 
fendant had bespoke and afterwords refused to take, tliough 
there was no written memorandum of the bargain, and no 
earnest; the Ch. Justice being of opuiion, tliat this was not a 
case within the statute of ft-auds, which relates only to con¬ 
tracts for the actual sale of goods, where the buyer is imme¬ 
diately answerable, (unless time is given to him by speci.nI 
agreement,) and where the seller is to deliver the goods imm©* 
diately. Yet it seems evident from the words used 1^ the 
legislature, which are very general and extensive^ that the 
provision was intended to comprehend executory as well as- 
other contracts. Indeed, such a provision is peculiarly neces¬ 
sary in die case of executory contracts; because they are in 
their nature more likely dian any others to be attended by 
that uncertainty and confusion, which it was die great object 
of the legislature to prevent., It has therefore been settled by 
the later authorides, that executory contracts for the sale of 
goods, wares, and merchandises, to be delivered at a future, 
time, to the amount specified, are within die meaning of the 
statute. (3) 

(0 Sec the ground of the decision Rep. 602. S. P, by Wilson J. in 
mTowersv.srrJ.O»fcrne,byJh«tt ddexander v. Comber, 1 H. Bl. 20 . 
C. J., I Str. SOS. which tifas adopted See ' Taunt. .520. 
by the Court pf K. fl, in dm^n v. ( 2 ) i Str. 505 . 

^dr^, 4 Burr. 2101.. S. P. Bull. (.5) Rondeau v. Wyatt, 2 H. Bl. 65 . 
N. F. 879. 8. P. by the ojdnion of Cooper v. Elston, 7 T. R. Alexander' 
Yates J. in Sim^v.Metivier, l Blac. v. Comber, i H. Bl. 20 , 



t ^ 

' be obsei‘viBdj thftt’' 

gi^Add (namely, tiie execiutory nature of die contract)^ updif' 
which the decision in the case of Towers v. Sir J. Odboi^ 
partly proceeded, has been contradicted, yet the decision in 
that case- has not been over-ruled, ^nd vmi^be supported od' 
another ground. There the contract wis not ior the purclm^ 
of goods, but for the making of something, which had no 
existence at the time; it was a contract for work and labour to 
be done, and materials, &c. to be supplied, and distinguishable 
from a mere contract of sale, to which species of Contract 
alone the statute is applicable (1); for the seventeenth section 
speaks of acceptance of part of tlie goods as one of the 
requis^ to bind the bargain, and is supposed therefore not 
to extend to those cases in which the subject-matter of the 
contract is incapable of delivery and part acceptance, (2) 
So, in the case of Clayton v. Andrews (3), where the contract 
was for a quantity of wheat to be delivered some weeks after¬ 
wards, die wheat at die time of die contract being unthraslied, 
the Court of King’s Bench were of opinion, on the authority 
of the last case, diat die contract was binding, without any 
earnest or delivery of part, and without any written memo¬ 
randum. Here also, as it lias been observed, some alteration 
was to be made in the state of the commodity previous to the 
delivery (4); for it was necessary that the corn should be first 
thrashed. This perhaps may seem a very nice distinction; 
but still the work to be performed in thrashing made, though 
in a small degree, a part of die contract. In the case of 
Rondeau v. Wyatt (5), the defendant made a verbal contract 
to sell and deliver a certain number of sacks of flour to the 
plaintiff, to lie put in sacks which the plaintiff* was to send 
and to be shipped on board of vessels to be provided by him; 
and the Court of Common Pleas, after much consideration, 
were of opinion that the plaintiff could not recover, as the 

( 1 ) See the opinion of Lawrence J. (^2) Graves v. Buck, 5 Maule & gel, 
in Cooper V. Elston, 7 T. R. 17., and 179. 1 Taunt.320. 
in Eminerson V. Hcelis, 2 Taunt. 42.; (jl 4 Burr. 9101. 
and the judgment of Lord Loughbo- (4) By Lawrence J. InjCowm v 

rough in Rondeau y. Wyatt, 2 H. Elston, 7 T. R. 17. andByre^Jt. ia 
B1.67.* See also Mucklow V. Mangles, Rotideairv. Wyatt, 2 U. Bl! S7 .. 

1 Taunt 320. ( 5 ) g H. Bl. 67. Eincrv\ 

4 Maulc & Selw, 262.“ 


altiienigh chef of thfe- Sect. i7. 
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requisites of the statute hfid not been complii^d Wiw, 
the siibject-matter of the contract (the flour), though it wju, 
to he put into socks and shipped by tlie defendant, was yet in 
a deliverable condition, and specifically the same article from 
the first to the last; in the otlier case, the corn was unthrashcd, 
and not in a state capable of delivery. 



Sales of real property by auction have, as was before men¬ 
tioned, been frequently determine to be within the 4th sec¬ 
tion; and from reading the words of the 17th section, which 
are veiy' general, and apply without exception to all contracts 
for the sale of goods, it might be supposed tliat sales by auction 
were intended no IcSs than otlier kinds of sale. However, in 
the case of Simon v. Motives (1), the Court of King's Bencli 
inclined to be of opinion, that a sale of goods by auction was 
not within the statute. “ The solemnity," said Lord Mans¬ 
field, ** of that kind of sale precludes all peijury, as to the fact 
itself of sale." He added, ‘‘ According to the inclination of 
my present opinion, auctions in general are not within the 
statute; but this is not necessary to be now determinetl." Mr. 
Justice Wilmot said, It may be a great question, whether 
sales by auction are within the statute; I am inclined to think 
sales by auction, openly transacted before five hundred people, 
are not within the statute.” Mr. Justice Yates said I much 
doubt, whether the contract was within the statute of frauds.” 
Mr* Justice Aston said nothing upon the point. The case was 
determined principally upon the ^ound, that the note of the 
auctioneer, mentioning the buyer's name and tlic price, &c. in 
the usual manner, was a memorandum of the bargain by him 
as agent o £the buyer; and another circumstance, namely, that 
the goods were on the day after the bidding weighed out to 
the buyer’s servant, was thought to be very material. Upon 
the whole, the question seems hot to be completely settled t)y 
the case of Simon v. Motives, which, it may be observed, was 
antecedent to those before mentioned upon the fourth section! 
'^le point vias vety little considered; and the plain construe-* 

(t) 1 Mackf 599. a Burr. 1922 . adding that the Court incUneckto bs 
6. C. The report in Burrow 19 very of this opinion. v v i 

short, snd merely notices the point, ' 



» 
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«ue of ^0^9^ as t^reU those at a.pnbUc auctioaas. by pavate 

#1r,.... --.t. - - ' ■ . ■ ■>*•' 


Mi A , 

^ The, ob$cA*VAt)oiaLS Oil this subject in a, late case (l) are ex:* 
tremely strong, iuid deserving of the greatest consideration* 
Witli all deference to these opinions,'* said Lord Ellen- 
borough, alluding to . the opinions in the case of Simon,v. 
Motivos, I do not at present feel any sufficient reason fot 
dispensing with the express requisition of a manorondum in 
writing in a statute applying without exception to all sales of 
goods above the value of lOl,, merely because tlie quantum of 
parol evidence in the case of an auction is likely to render the 
ilanger of perjury less considerable. That argument in a 
degree applies to all sales in market overt; and if we once get 
loose from the positive woi'ds of the statute, it will become a 
question only of the (jiuintuin and degree of danger of perjury* 
in each particular, instance; which opens a door to an indefi- 
niteness of construction founded on all the varying circum*. 
suuices. of the time and frequency of }3ersons attending 
place of sole; which would be destructive of all certainty .ol 
practice, and render the rule of the statute perhaps more mis* , 
chlcvous than beneficial to the tratliiig world who are to be 
governed by it. I am not tlieretore prepared to say that sales 
by auction are not meant to be comprehended within tlie statute.- 
Nor would I be understood as giving any conclusive opinion- 
to the coutraiy : neitlier is it necessary that I should, upon the 
j)rcsciit occasion.’’ 


The case mentioned by the statute, in which a written me- Acceptance of 
niorandiun will not be required, is where the buyer accepU part,&c. 
part of the goods sold, mid. actually receives the same^ or gives 
so7nrl/tt7tg in earnest to hind the w* in part of' payment^ - 

Hie acce))tance licre intended is the idtijpctate acceptance, sucl^ . 
as completely affirms the contr^t. (2) An acceptance, ^ * 

sample will in many cases be an acceptance of pa^ qf. . 

(t) lUnUe V. Whiteliouae, 7 East, (a) s Bo;:. & Pull. sjl.. 

3S8- 
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goods sold. This must depend, upon the manner in wbidi 
tlie sample is taken. If the sample by the terms of the o6a- 
tract is to be considered as a part of the purchase to make 
up the quantity, and is delivered as such, it is clearly an ac¬ 
ceptance of part of the goods; although the sample may atso 
be partly delivered as a specimen of quality (1); but it will be 
otherwise, where the sample is delivered merely as a specimen^ 
add not taken as part of the goods. (2) 

. Wliere the goods are ponderous, and incapable of being 
handed over from one to anotlier, there needs not be an actual 
deliveiy; but it may be done by what is tantamount, as by the 
delivery of the key of the warehouse, in which the goods are 
lodged, or by delivery of other symbols of property. (S) The 
delivery of the muniments of a ship is equivalent to the delivery 
of the ship itself, as the delivery of the keys of a warehouse is a 
delivery' of the goods in it. (4) 

An order by the vendor of goods to a wharfinger to deliver 
them to the buyer, is sufficient to pass the property to the 
buyer, provided nothing remains to be done but to make the 
delivery. (.5) Where an order lor the delivery of the goods 
had been given by the seller to the buyer, requiring his ware¬ 
houseman to deliver the goods to the buyer, whicli was after¬ 
wards countermanded, this was such an acceptance, as would 
entitle the buyer to maintain an action against the seller for 
breach of the contract, without any written inemorandmn. (G) 
But where something is required by die order, to be done 
previous to the delivery, as, where the order to the wliarf- 


(1) Hinde v. Whitehouse, 7 East, 
S59. Taiver v. West, Holt, K. 1* C. 
178. Blenkinsonv. Clayton, I Moore, 

C. P. 328. 

(9) Cooper V. Ekton, 7 T. R. I4. 
Klinitz V. Surry, 5 Esp. N.F. C. 267. 

(3) By Lord EUenborougfa C. J. 
l East, 1094. 1 Taunt. 460. 

A'{4) By Ldrd Hardwkke, l Atk. 
171. The cases on the subject of 
rf^ttMistructive delivery ore fully and 
clearly arranged in Bell’s Comroeii" 


tnrics on the Commercial Laws of 
Scotland, vol. i. p. 60. 

(5) Bv Ci!)bs Cb. J. Withers y- 
Lys, Holt, N. P. C 20. and see Lucas 
V Dorrien, 7 'J’annt. 289; where a 
written order on the wharfinger for 
delivery, communicated to him, ami 
an .nted to by him) was held sufficient 
to pass the property. 

(6) Searle v. Kceves, 9 Esp. N-P- 

c. 598 . >; . 
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ingfst u to •aoe^A and deliver^ there tiie transfer is not tom* Sect, it 
{dete. dll that thing bs done. (1) . 

Where goods have been weighed and measured by order of 
the buyer, this has been thought a sufBcient acceptance to 
bind him, in an action for goods sold and delivered. (2) So, 
if the buyer write his name on die goods at the time of the 
purcliase, this will be evidence against him, that he intended 
to appropriate them to his own use, and if that was his in¬ 
tention, tliere is a sufficient delivery. (3) So where the de¬ 
fendant, having bought of the plaintiffi a quantity of hay, sold 
part of it afterwards to another person, this was dealing with 
the commodity, as if it were in his actual jiossession, from 
which the jury might infer a delivery by the plaintiff^ and an 
acceptance of the goods by the defendant. (4>) And where 
the buyer, on the purchase of goods, desired the plaintiff 
(the seller) to keep them for him in his (the seller’s) possession, 

(as, on the sale of horses, to keep them for liim at livery in 
his stable,) and he accepted the order, this was lield to be a 
sufficient delivery of the goods within tlie statute of frauds, 
and a written memorandum of the bargain was thought not to 
be necessary. (5) 

A delivery of purchiised goods to a carrier, named or ap^ Delivciy 
pointed by the purchaser, to be carried by him and de- 
livererl to the purchaser, is equivalent to an acceptance by 
the purchaser hiniselti the carrier being here employed as his 
servant or agent; luid a delivery to tlie carrier’s servant in the 
course of business will have exactly the Siune effect. So, 
wliere goods have been verbally ordered by tlie defendant, 
and shipped by the vendor (the plaintiff) in the same manner 
UK had been done in the coui’se of previous dealings between 
the same parties, it has been held, that the defendant must be 

( 1 ) Shcplcy V. Davis, 5 Taunt. (3)Hod^nv Le Bret, iCtmfA- 
The order to the wharfinger S33. Aneferson v. Scott, it>. S55. n. 
was the onlv authority that had been 14 East. 31S. 

f iven for the delivery. Witliers v. (4) Chaplin v. Rogers, Kiirt, 

.ys, Holt, N. f. C. 18. S. P. 192. 

(%) By Wilinot J. 1 Blackst. € 01 . (3) Elmore v. Stone, 1 TeiHit' 

By Heath J. 1 Taunt. 459. 45H. 
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considered as having constituted the ninster of the ship his 
agent to accept and receive the goods; consequently, that the 
plaintiff* is entitled to recover in an action for goods sold anfl 
delivered, without proving that the goods have ever come into 
the defendant's possession. (J) And where no previous deaf- 
iiigs appear to have pu.^sed between tlie parties, and nothing 
has been said respecting the carriage by a |)articular caiTier, 
it must be understood, that the goods are to be delivered in 
the most usual and convenient mode. (2) 


One of the latest coses upon the subject of delivery, is the 
case of Astey v. Emery. (3) It ajipeareil there, tliat a corn- 
factor at N. agreed to sell to the defendant some barley be¬ 
longing to the plaiiitifi^ which was then in the hands of a third 
person at N,; the corn was to be delivered at a warehouse of 
the corn-factor at D., and to go by his first boat from N, to 
D.; and the price agreed upon was higher, as the corn w'as to 
be delivered at his expence. The barley wont accordingly by 
his first boat. Before it set offj the tiefendant desired the 
person, in wliose hands it was, to see it measured, delivered, 
and put uj) properly; and a few days after the corn liad been 
sent, the invoice was delivered at 1). to the defendant, who 
requested time to pay, Init aftenvanis refused to accept. It 
was conttMuled, that there was an actual delivery in this ca^e; 
but the Court of King’s Bench held, that as the delivery was 
to be at D. the buyer luul no right to take possession at N., 
acid that tliere was not any acceptance of the goods within tlu‘ 
meaning of the statute. 


It has been doubted, whether contracts for the transfer of 
stock me within this section. The argument in support of 
the negative is, that the statute only applies to such goods or 
merchandize as can be delivered or accepted. On the other 
•side, the answer is, that the thing contracted tor needs not be 
of such a nature as/ran be delivered into the other party’s 

(1) Hart V. Sattlcy, 3 Campb. 528. C'anipl). 639. Copeland v. 

by Chambre J. Stnrkie, 33. 

(2) Diiltnn Y. Solomonson, .3 Bo»:. (.“) 4 Manic & ScKv. 262. 

A Pull. 5B3. Kinj; v. ? 
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hands; but in that case, either earnest or a menioranduin in Sect. 1 7. 
writing will be sufficient This point was argued in the case 
of Pickering v- Appleby before all the Judges, who were 
equally divided in opinion. (1) But in the case of Crull v. 

Dodson (2), where a broker pretended to have sold part of 
his employer’s stock, (which was South-Sea stock,) and Uiken 
the residue at a certain price, and his employer filed a bill 
against him t<)r the difference between that price and the 
current jirice as to what he had bought, I-ord Chancellor 
King tliought the sale fraudulent, and assigned as a reason, 
that earnest should have been taken, because' the case had 
been determined to be within the statute of frauds. And in 
the case of Mansell v. Cooke (3), where a bill was filed for the 
specific performance of a contract for Soiitli^Sea stock, and the 
defendant insisted on the statute, the Chancellor seemed to 
be of opinion, that the case was within the statute, and said, 
it had been so held in many other cases; but he decided 
against the defendant’s plea, because tlie })lca(ling was bad. 


If there is not any acceptance of j)art of the goods, nor any 
thing given in earnest to bind the bargain, the statute requires, 
that smic note or memorandum in *vor{ting of the said bargain be 
made and signed bi/ the parties to be charged I/y the contract^ or 
their agents thereunto laiiftdli/ authorized. 'File only difference 
between this and the tliurth section is, tliat by the fourth the 
memorandum of the agreement is to be in writing and signed 
by the party to be charged, or bv some juTson authorized by 
him; here, the memorandum of the bargai?i is to be in writing 
signed by the jyarties to be charged or their authorized agents. 
Theteffn agreement,” intlic former, has been understood, as 
was before mentioned, in its correct legal sense, including the 
consideration of the promise as well as the j)roniise itself; but 
in the construction of this clause, tlie term ‘‘ bargain” is 
taken in a more general and common sense. Tims in an hlc- 
tion for not accejitiug goods orderect by the defendant, if the 


Note or me¬ 
morandum of 
bargain. 


Ml'.'" 

'I 


M) See Colt V. NrttervilU’. ‘J 1’. 
U'rns. .-JOT. Midi. 'I'. 


(e) Sel. Ca-s. temp. Knv% *11. 
.Inly, 

Pree. C?h. 


H fi H 
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nieTnorandum specify the quantit^^ of goods ptii^ased, dtiat 
has been thought sufficient, witliout also specifying the bonsi* 
deration or price to be paid. (I) 

With respect to the signature, the same construction has 
been put upon this section, as upon the fourth. A memoran-^ 
dum ot the bargain, naming both parties and signed by'the 
defendant, will be sufficient to bind him, ulthougli the other 
party has not signed, and consequently is not bound, (2) 
\V here a broker acts Ixjtween a buyer and seller, his signa¬ 
ture is the signature of both parties (3); and an entry in his 
book, stating the sale of the goods from the one to the other, 
and signed by him, is a binding contract between the parties.. 
The notes of the contract, called the bought and sohl notes, 
which the broker usually copies out of his book, are intended 
as notices to inform the parties of tbe terms of the sale; but 
the contract is biiuling from the original entrj- made by the 
broker. (4-) 


An auctioneer, wlio presides at the sale of goods, is con¬ 
sidered to be the agent of the ])urchaser as well as of the seller, 
and a niemoranduin of tije bargain slgiied by him will be 
binding upon both parties. (5) This has been uniformly held, 
ever since the case of Simon v. Motives, ((j) As to the ques¬ 
tion, what is a sufficient memorandum of a sale by auction, 
several cases have been already cited M’ith reference to the 
fourth section, which aj)ply equally to the seventecntli. And 


(1) Egerton v. Maithtws, n East, 
.■507. In tin's case, however, it is to 
be observed, the rate of 
(namely, so much per pomui,) was 
stated ; and as this affords n mi dium 
for the calculation of the whole 
amount, it may properly be consi¬ 
dered the same, ns if the nmount 
itsdf had l>een specified. This cir¬ 
cumstance does not appear to have 
been noticed. 

(2) See ante, n* 459. 

(3) 7 East, 569. 3 Taunt. 175. 
H^man V, Neale, u Campb. 337. 

( 4 ) Hcynian v. Neale, 2 CampK 
357. In the ca^e of tVri^ht v. Dan- 


nah, 2 Cimipb. 205., Lor<l Ellenbo- 
rouiih C. J. held that a note of sale, 
written by the plnintitfiind^ the de¬ 
fendant’s iiispcttion, and containing 
the defcinlani’s name, would not 
bind tne defendant as a inf-nnoranduin 
Haned bif hit affevt. Th<*rc w'as not 
the least evidence in this case, that 
the seller of the goods had been au¬ 
thorised as agent write down the 
name of the defendant (the pur¬ 
chaser). 

(5) Simon v. Motives, 1 Blac. .599. 
Sec ante, p. 464. 

(f'*) See 7 East, 569. 2 Taunt. 45. 
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iQi^diti<Hk to those cases that of Phillimore v. Barry (1) may 
-propierly be mentioned. There the auctioned had written 
in the printed catalogue the initials of the name of the de< 
fendant*s agent (to whom the goods were sold) together with 
the prices, opposite to the lots purchased by him, and the 
principal afterwards in a letter to the agent recognised the 
contract; and it was held, that the letter and the entry in the 
catalogue might be coupled together, and would constitdto 
a sufficient memorandum of the bargain within the statute of 
frauds. 


Sect. II. 

Of the Proof of Deeds and Agreements, 


If any deed or other writing, necessary to be - produced at 
the trial of a cause, is in the possession of a third person, the 
legal process for compelling him to produce it is by suing out 
a writ of subpoena ad testificandum, to enforce his persoiwl 
attendance, and inserting a special clause, called a duces 
tecum, which specifies the writings reejuired, and commands 
him to produce them at the trial. The %vrit of subpoena 
duces tecum, like some other writs of undoubted antiquity, is 
not to be found in the registrum hrevium; but it can be traced 
in practice as far back as the time of Chai’les II., and probably 
existed much earlier, ns such a compulsory process is essential 
to the constitution of courts of justice. A witness, served 
with this subpeena, is obliged to attend; and, though it will 
be a question for the consideration of the judge, whether he 
ought to be compelled to produce the writings in his posses* 
sion, yet undoubtedly he ought to be ready to produce them,, 
if ordered by the court; and, in case of disobedience without 
sufficient cause, will be liable to an attachment, or to a speciah 
action for damages. (2) 


(1) 1 Cuiiipb. Itccd V. James i Stariue, N.P.C* 

(2) Ajney v. bong, 9 bast, -17.“. I.*?®, 

Corsen v. Dubois, Holt, NM*. C. 279. 
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If the writing, which the witness is called upon to produce^ 
would have a tendency to subject him to a criminal charge,, 
or to.a penalty (1), or any kind of forfeiture, the Court will 
excuse him from producing it, as well as from answering any 
<]uestion of the same tendency; but, from analogy to the 
rule respecting parol testimony, (and there seems to be no 
good reason for allowing a greater privilege in the one case 
than in the other,) he would not be excused from producing 
a paper in his possession, relevant to the matter in issue, on 
the ground that it might establish, or tend to establish against 
him the fact of his being in debt, or subject him to a tiviL 
suit (2) 

If writings are in the possession of a party to the suit, the 
other party has, in general, no means of compelling their 
production. In some instances, indeed, where the writing is 
deposited in the custody of a defendant, as a trustee for all 
parties interested, courts of law will order him to furnish the 
plaintiff* witli a copy, and ]>roduce the original at the triaL 
Thus,’ in an action for a stake won at an horse-race, the de¬ 
fendant, who was the stake-holder, was ordered to produce a 
copy of the racing articles, without which the plaintiff’ could 
not proceed. (3) So, in a late case, in an action of covenntity 
the Court of Common Picas gi'antecl the plaintiff* a rule for 
taking a copy of an indenture of assignment of a lease made 
between the plaintiff and defendant, as the only part of the in¬ 
denture, which had been executed, was in the hands of the 
defendant (4); the parties, in this case, having exccutccl onv 
part only of the indenture, in order to save the expense of 
double stamps, tlie Court thought it a necessary consequence, 
that the party, who had the custody, undertook to produce 
the deed, when necessary, for the use of the other contracting 
party. So also, in an action by seamen to recover wages, 
the defendant is compellable to produce the ship’s articles (5); 

fl) WhitakerV. Izod,2 Taunt. 115. (4; Blakey v. Porter, 3 Taunt.^se. 

(3) See 5tat.*46 G. 3, c. 37. ante, Kiufi v. King, 4 Taunt. 6SS. 
p» 286 . (,») Johnson v, I.ewcllyu, 6 

(3) Gratewood v. —Baruc^, P. C. JOJ. 1 Taunt. 586. 

45:). 


Party, wlien 
eonipcllablc 
to produce. 
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fbr,‘ ttw contract for wages always remains in the possession 
of the mn^ter, and the statutes (which require a written agrees 
nient in tibe case of foreign voyages (1), 

tain vessels employed in the coasting trade,) (2) expressly 
enact, that, where it becomes necessary to produce the contract 
in court, no obligation shall lie on the seamen to produce it, 
but on the master or owners of the ship; and that no sciunan 
shall fail, in any suit or process for the recovery of wages, for 
want of its production.* 

Where a person is sued on a written security, which he 
has given for the benefit of third pers()ns, and he afterwards 
gets j)ossession of the writing, the Court, on tlie application ot 
the plaintiff) claiming an interest in the )iaper, though he has 
not signed it as a party, will compel the defendant to produce 
it, that it may be stamped previous to the trial. (3) The 
ground of the application is, that tlie applicant has an in¬ 
terest in tlje writing, the production of whicli is recjuired; and 
lie may be interested, though not, technically speaking, a 
j)arty to tlie instrument A person, who takes an estate by 
way of remainder, is not a party to the deed, by v'^hich his 
estate is created, but he has a strong interest in the deed, and 
is entitled to compel the production. (I-) But the Court will 
not compel a jierson to jiroduce a written instrument in his 
jiossession, that it may be stiiniped, on the application of one 
wJu) is not a party to the instrument, nor interested m it (5) 
* 

( 1 ) St. 2 G. 2. C.5C. This Statute 157. Tiic writing was ori^uiilly de- 
ilocs not apply to the case of a posited in the hands of a tliird per. on 
Hritisti seaman entering on board of for the benefit of the creditors of a 
a foreign sliip in n British port, but is bankrupt, who brought the action, 
confined to voyages on board of (-1) lb, 161, 

British ships. Dickninn v. Denson, (5) Osborne v. Taylor, cited 4 
5 Carapl>. 290. Taunt. 159. 102 . Brown v. Hose, 

(2) St. .'51. G. .". e..'T!). 6 Taunt. 285. 

Bateman v. rhillip.s, 4 Taunt. 


* The captain must produce the articles at the trial, though he has not 
received a notice for lliat purpose, if be would found any objection upon 
them, resort to tlicni in inakitig his tlelVnce. riic statute has intro¬ 
duced an exception to the rcueral rule upon this subject. Bownmn v, 
2 Caiupl). ."l;'*. 
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And where an instrument is executed by two parties each 
whom keeps a part, the Court will not compel the one pBHy 
to produce his part, in order to support an action against 
himse]f(l): if, for instance, a bond were executed, and after¬ 
wards lost by the obligee, he has no right to demand of the 
obligor to produce a copy in his possession. (2) 

In an action between the plaintiif (a factor) and defendant 
(a grazier), the Court of King's Bench, on the motion of the 
defendant, made a rule for the plaintiff to shew cause, why he 
should not produce at the trial die several books, in which he 
entered the amount of beasts sold, and of money received on 
the defendant's account; and, no cause being shewn, the rule 
was made absolute. (3) The rule, which Lord Mansfield laid 
down in such cases, is said to be, that, wherever the defendant 
-would be entitled to a discovery, he should have it in a court 
of law, without going into equity. (4) In causes on policies 
of insurance, it is now the common practice to obtain a judge's 
order, calling upon the assured to produce to the under¬ 
writers, upon affidavit, all papers in the possession of the for¬ 
mer relative to the matters in issue; and if the one party is 
not content with such papers as are produced under tlie order, 
the otlier party will be obliged to moke an affidavit, denying 
the relevancy of those w^iich he withholds. (5) This prac¬ 
tice has been adopted for its great convenience, as it saves the 
delay and expense of a bill in equity. But the practice in 
Chancery invariably is, that a party is entitled only to ex¬ 
tracts of letters, if the other party will swear, that the 
passages extracted are the only parts relating to the subject- 
matter. (6) 

In general, on party has not the means of compelling the 

(l) Street V. Brown, 1 Mawhall, v. D. of Northumberland, i Cox, 
610. 6 Taunt. 309.8.C. Ch. C. 363,365. Burton v. Neville, 

, (9) Ib. 305. 2 Cox, 2 - 12 . Campbell v. French, 

(3) GoaterV. Nunnely, 2 Sir. ] 130. ib. 286'. 

Ward V. Apprice, 6 Mod. Rep. 264. (5) Clifford v. Taylor, i Taunt. 1 67. 

contra. Goldschmidt v. Marryat, 1 Cainpb, 

(4) Barry v. Alexander, 25 G. 3. 562. 

K.B. 1 Tidd. Pr. 618. Sec Smith (s) i Taunt. 167. 
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odier party to produce any writings in his possession, how* duce papers 
ever necessar}’’ tliey may be for the prosecution of his suit. If 
such evidence is required, the rule, both in civil and in crimi¬ 
nal (1), is to give the opposite party or his attorney (2) a 
regular notice to produce tlie original; not, that on proof of 
the notice he is compellable to give evidence against himself^ or 
that, if he refuses to produce the papers required, such a cir¬ 
cumstance is to be considered ns conclusive against him (3), 
but tlie consequence will merely l)e, that the other party, who 
lias done all in his power to supply the best evidence, will be 
allowed to go into evidence of an inferior kind, and may read 
an examined copy, or give parol evideime of the contents. 

Before this secondary evidence can be admitted, it ought Proof of the 
to be clearly shewii, that the writing required is in the pos- 
session of the otlier party, and that a notice to produce it has posseswon, 
been regularly served. The degree of evidence, which may 
be necessary to prove the fact of possession, wall depend so 
much on the nature of the transaction, and the paiticular 
circumstances of each individual case, it is scarcely possible 
to lay down any general rule upon the subject. Slight 
evidence may be sufficient, in Jiiany cases, to raise a pre¬ 
sumption, that the writing is in the possession of a party, 
when it exclusively belongs to him, and regularly ought to be 
in his possession according to the course of business. In the 
CJise of Henry v. Leigh (4), the solicitor to a commission of 
l)aukrupt proved, that he had been employed by die defendant 
to solicit his ccrtihcntc under the commission, and tiiat, looking 
at the entry of charges, he haxl no doubt the certificate was 
allow'ed; it was therefore presumed, that the certificate came 
into the defendant’s possession. 

In certain cases, though tlie written instrument, which is 


( 1 ) The Attorney-General v. Lc 
Merchant, 2 T. R. 201. n. 

(2) 1 T. R. 203. n. Cates q. t. v. 
Winter, 3 T. R. 306. Service of 
the notice upon the wife of the 
parry's attorney, Intc in ths evening 


before the trial, has been held to 
be insufficient. Doe dem. Waitney 
V. Grey, 1 St&rkie, 283. 

( 3 ) Cooper V. Gibbons, 3 Camph 
363. 

( 4 ) 3 Campb. 502. 
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required, is not in the possession of the party to the suit, but in 
the possession of a third person, j^et if there is a privity between 
such person and the party, a notice to the parly may be suffi¬ 
cient. Thus, in the case of Baldney v. Ritchie (1), an action 
against the owner of a vessel for goods supplied for the use of 
of the vessel, Lord Ellenborough held, that a notice to the 
defendant to produce an order, which he had given to the 
captain, was sufficient to admit the plaintilf into secondary 
evidence of the contents of the order, though the order itself 
appeared to be in the possession of the ca})tain; the evidence 
was held to be admissible, on account of the privity between 
the owner and the captain. 


Calling for If one party calls for books or writings in tl^e possession of 
iioticc.” other party, but, udien they arc ])rodiiced, declines using 

them, the mere calling for them will not make them evidence 
for the adverse party. (2) It may, said Lord Kenyon, be 
matter of observation to the counsel on the other side, that the 
entries in the books were in favour of his client, but cannot 
entitle him to offer the books in evidence to the jury. If, how¬ 
ever, the party, who has called for the books, inspects them, 
he thereby makes them evidence for the other party, although 
he has not used them himself in evidence. (3) Where books 
are refused, it is a suspicious circumstance, and open to much 
observation, but it will not be conclusive against the party. 
The regular time of calling for the production of papers and 
books, is not until the party, who requires them, has entered 
upon his case; till that period arrives, the other party may 
refuse to produce them, and there can be no cross-examination 
as to their contents, although the notice to produce them is 
admitted (4); The evidence,” said Lord Ellenborough in 
the latter of the cases here cited, ‘‘ cannot in strictness be anti¬ 
cipated, although h may be rigorous to insist upon the rule, and 

a close adherence to it may be productive of inconvenience.” 

* 

’ (l) Sta.kic, N.F.C.a^S. ( 4 ) Graham v. Dystcr, s ^turkic, 

' (f) Saycr v. Kitchen, 1 Esp. N. P. C. Sidowav*. v. 

‘’N.P.C.aio. 2 Starkie, 

(3) Wharam v. Hoiitlegc, .5 Esp. 

P. C. 215. 
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The rule, which requires, that a party shall have previous 
notice to produce a written instrument in his possession,'be- dispensed 
fpre the contents can be proved as evidence in the cause, has 
l^en made with good reason; in oi‘der that die party may 
not be taken by surjirisc, in cases where it must be uncertain, 
whether such evidence will be brought forward at the trial by 
the oilverse party. But this reason will not apply to cases, 
where from the nature of the proceedings the defendant has 
notice, that the pUiintlft’ means to charge him with Uie posses¬ 
sion of the instrument. It cannot here be necessary to give 
any other notice, than the action itself supplies. In an action 
of trover, therefore, for a bond, the plaintiff was allowed to give 
parol evidence of the contents, to support the general descrip¬ 


tion of the instrument in the declaration, without having 
given the defendant previous notice to produce the original. ( 1 ) 
And on a prosecution for stealing a promissory note or other 
writing described in the indictment, parol evidence of the 
contents will be received, without any formal notice to the 
jirisoner to produce the original. In Aickles’ case (2), on an 
indictment for stealing a bill of exchange, jill the judges held, 
that such evidence had been properly admitted, though it 
was pi ovcti in that case, that the bill had been seen only a 
few days before the trial, in a stiitc of negotiation, in the 
hands of a third person, w'ho had been served with a subpeena 
duces tecum, but who did not appear. And in Layer’s 
case (3), on mi indictment for high treason, where it was 
proved that the prisoner had shewn a person the paper, con- 
taLniiig the treasonable matter laid in the indictment, and 
then immediately put it into his pocket, that ]>ersoii w'as per¬ 
mitted to give parol evidence of the contents of the paper. 
And in the case of De la Motte (4), on an indictment for a 
traitorous correspondence with die French government, where 
the question was, whether examined copies of the treasonable 


(1) How V. Hall, 14 East, 274. 
Scott V. Jones, 4 Taunt. 8G5. Jolley 
V. Taylor, 1 Cainpb. 145. Butcher 
V. Jftrratt, 5 Bos. Sc Bull. HJ. 2 
Merivale, 4S5. 

(2) I Leach, Cr. C. 530. 

(3) 6 St. Tr. 263. K. V. Moors, 
6 East. 4'21. n. 


(4) Cor. Buller J. and Heath J. 
o. B. 1781, 1 East P. C. 124. fVom 
MS. of Gould J. These copies were 
rejected on another ground, because 
the originals had not been traced to 
the prisoner’s possession. .See How¬ 
ell’s Coll, of St. Tr. vol. xxi, p. 757. 



478 


Of the Proof of'Deeds and Agreeidienis. H* 

papers, which had been secretly opened at the post-^ofRce, aiid 
copied, and then forwarded to their place of destination, 
were admissible in evidence, tlie Court held, that they might 

4 

be admitted, after proof that the oHginals were in the hand" 
writing of the prisoner. 

Nor does the principle of the rule ap}>ly to the case, where 
a party to the suit has fi’audulently got possession of a written 
• instrument belonging to a third person; as, where a witness 
was called, on the part of the defendant, to produce a letter 
written to him by the plaintiff, and it appeared that after the 
commencement of the action he had given it to the plaintiff'; 
in this case, though a notice to produce had not been given, 
pan)! evidence of the contents was admitted, because the 
paper belonged to the witness, and had been secreted in ft'aud 
of the subpoena. (1) 

The countcr|)art of a deed is evidence against the person 
who signed it, and against his assignee, without giving notice 
to produce the original. Thus, in an action against the 
master of an apprentice, for not inserting in the indenture of 
apprenticeship the true consideration, an averment in the 
declaration, that A. B. by a certain indenture put himself aji- 
prentice to the defendant, may be proved by that }>art of tlie 
indaiture which the defendant executed. (2) So, in an action 
of ejectment, upon a condition of re-entry for non-j)ayment 
of rent, against the assignee of a lease, proof of the counter¬ 
part, executed by the original tenant, is sufficient proof of 
the assignee’s holding on 4he same terms. (3) 

Another case may here be mentioned, in which a majorltr 
of the judges in the Court of Kiiig^s Bench were of opinion, 
that want of notice was not a sufficient objection against re¬ 
ceiving parol evidence of the contents of a deed, because it 
appeared that the deed itself was'in court in the possession of 

(l) Leedtt v. Cook,4 £sp. N. P.C. (.*5) Roc dem. West v.Duvis,7KaRt, 

i!56. ^ ^ 563. Mayor, &c. of CarlUiO v; Sla¬ 

ts) Burleigh V. Stibbs^ 5 T, R. mire, 8 East, < 87 . 
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the opposite, party. (1) At the trial of an ejectment, on the 

several demises of Haldane aird Urry, title was deduced to 

Haldane under, a will; but one of tlie plaintiff’s witnesses 

sud on cross^xamination, that Haldane had conveyed all 

interest in the premises to Urry before the time of the demise 

in the declaration, and diat the deed was in court. Upon 

this, it was insisted, that, as the plaintiff’s witness proved the 

title out of Haldane, and the deed of conveyance was in 

the court, the deed ought to be produced in evidence to show 

a title in Urry, the other lessor of the plaintiff. The counsel 

for the plaintiff, on the contrary, refused to produce the deed, 

insisting that the plaintiff ought to recover under one or the 

other of tlie lessors; for, if the one had parted with the title, 

the other Iind acquired it. But Mr. J. Aston, who tried the 

cause, being of opinion that the plaintiff ought to give further 

evidence to ascertain the title, imder which he was to recover 

the term, nonsuited the plaintiff; and on a motion afterwards 

for setting aside tliis nonsuit, Lord Mmisfield, after observing 

that in the action of ejectment tl)e plaintiff could not recover 

but upon the strength of his own title, said, It was plain the 

plaintiff had no title under Haldane, who had conveyed away 

all die interest in the premises to the other lessor, and that 

0 

as to his claim of a title under Urry, the plmntiff had not 
proved any title; the jury could not have found for the plain¬ 
tiff under the deed of conveyance to Urry, unless .it were pro¬ 
duced, and jn'obubly there was something in the deed whicli 
would have shewn that Urry had no title.” Lord Mansfield 
laid die princi))al stress on the fact of the plaintiff’s refusing to 
produce the conveyance from Hahlane, which was admitted 
to be in court “ The want of notice,” he said, “ was no 
objection in this case, because they had the deed in court; 
and the refusal to produce it warranted die strongest pre¬ 
sumption that neither of diie lessors, had any tide.” Mr. Jua- 
tice Aston and Mr. Justice Witles agreed in opinion with 
Lord Mansfield. But Mr. Justice Yates differed from the rest 
of the Court. “ He founded himself,” he said, “ upon the 


'{l') Doe on the sereral demlsai of 
IfalLnc ami Urry v. Harvey, i Burr. 


2484. Sec Doc dem. 
Gre)', 1 Starkio, 23.S. 


Wartapy v. 



'iSQ 


MM |Cfeo8. 


ITmW of eyi^^e, ^;riJi^/acj,j^.^li^/9JiLyfljqtfKa[«^^ 
jcrq^STC^xjunina^p^ ^^^Ufier^nJ9r^liff<a^ i'4It^llSil|!ti® 
cp^np^. were riqt. obliged, to .produce tbe jdjaedj ^0rnjb0)ap««i 
f:^ j^ obliged tp produce evidqnee agaio$!^ 

^Pfi^miu^e, cf a police to produce would have biaeniHfaeied?^ 
pii^ipn of inferior evidence.” Upon tlii^ ce^ 'it}^yjb^;ob«> 
that the ioct'of Haldane’^ having coavejred^awqy^l 
bis.^ interest to Urry seems to have been assumed as 
torUy proved; but from the opinion of Mr. Justice Yates^ 
which seems to be the better opinion, it may be collected^ 
tliat there was no legal proof of any conveyance of title out 
of Hiildane, and tliat the answer of Uie witness, upon^Which 
die defendant’s argument rested, was as inadmissible in evi* 
dence on the u*oss-examination, as it would liave been on an 
examination in chief. The true objection to such evidence 
is, tliat the witness was speaking to tlie contents of a. deed, 
when there had been no notice given to produce the original; 
and it does not appear to be n sufficient answer to say, tliat 
die deed is in court; for, if the party liad received a regular 
notice to produce it, he might have come pi'eparetl witli evi¬ 
dence to repel any inference, which the prodqction of die deed 
might have raisetl against him. 


Proof of no- A parol notice to produce writings may be proved by a 
rate*ongh^ person who delivered tlie notice, or by oiip who heanl 

it delivered; and a written notice to produce may he proved 
by ,a duplicate original. (1) A notice to <|uit in au action ol’ 
ejectment (2), and a notice of the dislipnour of u bill in an action 
upon the bill (3), may be^ proved in the same manner, by a 
duplicate original, whhout a notice to produce the other original. 
It may be objected, that the duplicate is not the best evidence 
of the contents of die notice delivered, as the supposed 
duplicate original may be inaccurate, and the contents may be 
proved to a certainty by the production of the notice itself; 
buti on the other hand, extreme inconvenience would arise 


(1) Gotlieb v,*Danvers, 1 Esp. N. (3) Acklantl v. Pearce, 2 Campb. 

P.C. 455 . Surtees v. Hubbard, 4 fioi, Roberts v, Bradshaw, 1 Starkk. 
Esn. N. P.C. 205 . t'S Langdon r. Hulls, 5 Esp. 157. 

(2) 2 Bos. & Pull. 41 . ’ ‘ 
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firom « stricter laeclium of {nrof; for, if a du^^eate notion 
itO* quit is not sufficient, no more is a duplicate of the'notice 
4)0 produce^ and thus notices might be required in infinitum. 
5l5e practice of allowing duplicates of this kind in evidence 
sieema further to be sanctioned by this principle, tliat, as the 
original delivered is in the hands of the otlier party, it is in 
liis power to contradict the duplicate original, by producing 
the other, if they vary. (1) .When a notice may be either in 
writing or by parol, and u notice is given in both forms, it may 
be proved in either form. (2) 

Upon the same principle, where h notice is given to a ma¬ 
gistrate previous to the commencement of an action against 
liim, or where a <leniand is made of a copy of a warrant 
ju'eparntory to an action against a constable, if another paper 
is made out at the same time, precisely to the same effect 
as that delivered, both may be considered originals, and the 
paj^r so preserved may be received in evidence without a 
notice to produce the one delivered. (3) From analogy to 
these cases, in an action on an attorney’s hill, though the 
plalntilF cannot produce parol evidence of the contents of the 
hill delivered, without giving notice to produce it (4), yet a 
copy, made out at the same time and proved to be correct, has 
been admitted to be good evidence. (,'>) A duplicate, which 
has been taken from an original letter at a single impression 
by means of a copying machine, is still only a copy; anti tliert^ 
fore cannot be read, without a previous notice to the otlier 
paity to produce the original. (6) 




Proof of having sent a notice or other paper b)^ the Proof of no- 
post has been frequently considered, in mercantile trans- 
actions, to be sufficient proof of notice to the part}% to whom 
it was directed; and this on u principle of general convenience. 

(1) By Lord £Ulo») C. J. Jory (S) Anderson v. May, 2 Bos, & 

V. Orchard, 2 Bos. & Pul. 41. Pull. 2.77. Phillpson v. Chase, 2 

(2) Smith V. Young, 1 Campb. Campb. 110. S. P. 

(6) Xotlin V. Miuiay, 3 Campb, 

^); .2 Bos. Sc Pull. 79. 228. 

Slmw V. Markham, Peake, 

N. P. C 1U4. 
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A question has some times Arisen, as to the requisite pro^pf of 
the fact of sending by the post. J-n the case of Hagedorn v.. 
Reid (1), where it Injcome necessary to prove that a licence to 
trade had been sent by the plaintifi’ to A. B., it was proved to 
be the invariable course of the phiiiitiff’s office, tliat the derk, 
who copies n licence, seiuis it off by the post, and writes <m the 
^opy a memoranduni of his having done so; a ctipy of the 
licence in question was produced from the plaintiff’^s letter-- 
book, in the hand-writing of a deceased clerk, who had written 
a niemoranduin, stating that the original hnfl been sent to A. 
B.; anti a witness, acquaiiUctl with the plaintiffs mode of trans¬ 
acting business, swore, tlnit he liad no doubt tlie original was 
sent according to the statement in the memorandum; this evi¬ 
dence was held to be sufficient. In the case of Hetheringtoii 
V. Kemp (2), where the question was, whether tlie defendant 
had received notice of the dishonour of a bill of exchange, it 
was proved, that, oa the day after the bill became due, the 
phiintifl' wrote a letter addressed to the defendant, stating that it 
had been dishonoured; tliat this letter was put down on atnble^ 
where, according to the usage of his counting house, letters for 
the post were always deposited, and that it was the business of a 
porter to carry them frojn thence to the post-office: but the 
porter was not called, and tliere was no evidence as to what had 
become of the lottci*, after it was put down upon the tabic. A 
notice to produce the letter had been served upon the defendant. 
It was contended for the plaintiil^ that this was good prima 
facie evidence, that tlie letter liad been sent by the post. Lord 
ElJenboroiigh held, that some evidence ought to he given, that 
the letter liad been taken from the table in the counting-house, 
and put into the post-office. If the potter had licen called, 
and if he had said, that, althougli he had no recollection of 
this particular letter, he invariably carried to the post-oflice all 
the letters found upon the table, this might have been sufficient: 
but it w'as not sufficient to give such general evidence of the 
course of business in tlie plaintiffs counting-house. 


’ (i) 5 Campb, 579. 


(u) 1 CampK 



483 


Sect. 2,] 'Of'4he' A^eements: 

f 

If ^‘{^arty iin coitipU^nce'with & notice shpuM produce a 
deed, or • olfcer instrument, caUed for by the adverse party, 
the next (^u^stion is, which of the parties ought to prove the 
execution, the one who calls for its production, or the other 
who produces. The general rule, laid down by Mr. Justice 
Duller, is, that “ in civil actions, where a plaintiff wishes to 
give in evidence a deed in the defendant’s custody, he 
gives the defendant notice to produce it; and the deed, 
when produced, must prima facie be taken to be duly exe¬ 
cuted ; because the plaintiff, not knowing who are tlie sub¬ 
scribing witnesses, cannot come prepared at the trial to prove 
the execution.” (1) Therefore, in a case of settlement, where 
the respondents had given notice to the appellants to pro¬ 
duce an indenture of apprenticeship, by which the pauper 
was bound in the appellant parish, and whicli indenture 
was accordingly produced at tlio trial of the appeal, the 
Court of King’s Bench held, that the court below ought not 
to have required the res[)oiKlciits to prove tiie execution, but 
that the indenture should have been admitted prima facie as 
duly executed. (2) 

In the next reported case on this subject, the case of Gordon 
and others v. Secretfin (3), Lord Ellenborougli C. J. said, that 
the case of the King v, Middlezoy had been much questioned 
at the time, and since over-ruled; and that tlie production of 
an instrument at the trial, in pursuance of a notice^ would 
not supersede tlie necessity of proving it by one of the sub¬ 
scribing witnesses, as in ordinary cases. And Mr, Justice 
Lawrence added, that this jkiiiit had been so ruled by Lord 
Kenyon in a subsequent case, whore the adverse party, having 
Motice to produce a written instnuneiit, produced it accordingly 
at tlio trial, and I.oixl Kenyon held, tliat the party, who called 

for it, was bound t() call one of tlie subscribing witnesses to 

% 

prove tlio execution. In the case of Gordon and others v. 
yecretan, which was an action njx)n a policy of insurance on 

^ 1 ) 2 T. U. 4.'j. Eddington, 2 Caiiiph. 9 ^. S. P, 

^ 2 ) 11. V. Iiil»al)itiints of MitKIIc- Johnson v. T.cwcllin, 6 Esp. V. P.C. 
zoy, 2 T. U. 41. 5 T. E. 366. 101 . 

Js) H East, 5'J«. Wetherston v. 
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^hipped gopds, the plaintiffs averred in Uieir declaration) 
they were interested in the subject-matter of thp insurance^ 
and the defendant, intending to dispute tlmt fact at ine 
trial, gave the plaintiffs notice to produce certain articles 
of agi'eement made between diem and the captain of'the 
ship, by which, as it was contended, the contrary, wpu^d 
clearly appear: in pursuance of this notice, the plaintiffs af 
the trial produced the instrument attested by two witnesses, 
and insisted that the defeudant should call one of thehi to 

I ' * 

prove the execution. The point was so ruled at nisi prius, 
and aftenvards confirmed by die Court of King’s Bench, 
From tills case, therefore, it might be infeiTed, that, if a 
parly to a suit in consequence of a notice produces an 
instrumrnt executed between himself and others, yet that 
the otlier ]>arty, tiiotigh a stranger to the instrument, ought 
to pixivc die execution, if he means to avail himself of it 
ill cvlclenco. 


Tlie rule, however, has been properly restricted by the 
late case of Pearce v. Hooper and others, (l) That was an 
action of trespass, and the question at the trial was, whether 
ihc })lace, in which the trespass was alleged, belonged to the 
pluihtiff as part of a certain estate; the defendants gave no¬ 
tice to the plaintiff to produce a deed of conveyance, in which 
tlie estate had been conveyed to the plaintiff by a description 
limited to a number of acres, which, it was said, would neces¬ 
sarily exclude the place in question; .the plaintiff produced 
the conveyance, and, on the authority of the cases l>eforc 
mentioned, it was ruled, that the defendant ought to prove 
the execution, which as he was not prepared to prove, die 
iiislmment could not be received in evidence. But on a mo¬ 
tion afterwards for a new trial, the Court of Common Picas 
were of opinion, that it was not necessary for the defendants 
in this case to call tlie attesting witness to prove the execu¬ 
tion. The Court admitted, that the mere possession of an 
instrumertby one party cannot, in general, absolve tlic other 
pnr!y, who calls for it, from the necessity of producing ibe 


(l) 3 Taunt. 62 « 





Ia|wr is iu possession, of a will, and the devisee brings aii eject- 
ami calls oii the heir tp produce die will, there the heir 
claims not under the wilL but against the will, and it would 
be h^rd, Uuit the will should be taken ns proved against.Iiini, 
because he produces it. But that is very different froxh the 
case, where a man is called upon to produce a deed, ui^der 
which he holds an estate. The defendant (added the ChieF 
Justice, with reference to the case then before the court,) has 
no interest in the fee-simple of the estate, if this deed doe^ 
iiot convey it: if then he produces the deed, under which 
lie claims, shall it not be taken to be a good deed, so fftr as 
j'elates to the execution, as against himself?” ITie other 
Judges concurred in opinion, and a new trial was gi'anted.— 
rhe result therefore at present aj)pears to be, that when a 
party to a suit, in pursuance of a notice, pi’oduccs an instru¬ 
ment, to which he is a party, and iindei' wdilcli he claims 
a beneficial estate, it will not be iieccssar}'^, that the oilier 
j)arty, a stranger to the instrument, sliouhl call an attesting 
witness to prove the execution; but that, in other cases, tiie 
execution ought to be regularly proved by the party, who 
offers die instrument as part of his evidence in the cause. 


If, in compliance widi a notice, the paity produces the %vritten 
instrument in his possession, he is entitled to luivc the whole 
read (1); and if a writing produced refers to others with such 
pai’ticularity as to make it necessary to inspect them, that the 
sense may be complete, or, referring to other writings, adopt 
them as part of its own meaning, he may insist on having 
tliese also read in evidence. (2) 




If a party intend to us^ a deed or any other written iustru- Secondary 
meiit in evidence, he ought to produce the original, if he has 

initted. 




See ante, p. 3S6. 

( 2 ) Johnson v. Gilson, 4 £sp. 
N. P. 0. 21, Wheeler v. Atkins, 


S £sp. 246. Falconer v. Hanson, 
1 Canipb. 171.. 


II S 
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it in his possession; buty if the instrument is in the posses¬ 
sion of the other part)^ who refuses to produce it' after a 
reasonable notice, or if the orij^iaol is lost or dcstroyetl, se¬ 
condary evidence, wliich is the best that the nature ot the 
case allows, will* then be admitted. If two parts of a 
deed, or more, have been executed^ the loss or destruc¬ 
tion of all the parts sliould be proved, before secondary 
evidence of the contents can bo received (l); and the 
original deed ought to be proved to have been duly exe¬ 
cuted (2), unless proof of the execution would be dispensed 
with, if the origin<al itself were produced, or unless tlie want of 
the original is occasioned by the default of the other party, 
in which case, the execution may reasonably be presuiHcd 
against him. (3) So where an original note of hand is lost, a 
copy cannot l>e read in evidence, unless the note is proved to 
be genuine. (4) 


Proof of loss 
of writing. 


Proof by a witness, tliat the paper in question was thrown 
aside as useless, anil tliat he believes it to be lost or destroyecl, 
will be stiflicient to let in the secondary evidence. This was 
determined by the Court of King’s I5cnch in the case of Mr. 
Justice Johnson. (5) A similar point arose in the case 
of Kensington v. Inglis (6), in the course of which it became 
necessary to prove the loss of a licence; the witness said, it 
was his practice to destroy or put aside such licences mnongst 
the waste papers of his office, as not being of any further use, 
and that he supposed he had disposed of tlic licence in question 
in tlie same manner as other licenced for ships, whose voy_ 
qgQS had been performed; butwasnot sure, that itwiis destroyed. 
The witness added, he had been afterwards a))plieil to for 
this litence, and searched for it, but he did not recollect whe¬ 
ther he had found it or not; though he did not think he had 
found it. Lord Ellenborough, adverting to the evidence, in deli¬ 
vering the judgment of the Court, said, ‘‘ We arc of opinion, 


(1) Bull. N. P.254. R. V. Cas- ( 4 ) By Lord Hardwicke G. J. 

tleton, fiT.R. 256. Goof'er v. Lake, l Aik. 246. 

( 2 ) 11. V. T. Culpepper, Skin- ( 5 ) R. v. Mr. Juktice Johnson, 

ner, 67.5. hy Holt C. J. 7 East, 66. 

(.5) Doxou V. Haigh, 1 Esp. N. (6) g East, 278. 288. 

P. C. 410. 
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that this evldeace satisfies wiiat tlie law requires in respect><)f 
search, and establishes with rcasonolde certainty the &ct. of 
the licence beiiij^ lost. It was not to be expected that the 
witness should be able to s})eak with more confident certainty 
to a fiict, to which his attention would not be particularly 
drawn at the time on account of any imporiauce being sup** 
posed to belong to it.” 

• 

If the writing in question is traced into the possession of a 
particular individual, who is alive, he should be called to give 
some account of the instrument; if he is dead, an enquiry 
should be mmle of such persons as must be presumeil to have it 
in their possession- Thus, in a case of settlement, where it was 
proved by witnesses, that an indenture of appretiticeship 
consisted of two jxirts, one of which had been destroyed, and 
the other had come to the hands of a person, who was living 
and had not been sub}xenaed, but in answer to an application 
for the other part, he was proved to have said, that he could 
not find that part, and did not know where it Was, tlie Court 
of King's Bench was of opinion, that this was not a sufEcient 
ground for admitting parol evidence of tlie contents. (1) 

In another case of settlement (2), where it appeared, that only 
one part of an indenture had been executed, that the pauper 
and master were both dead at the time of the trial, and that an 
enquiry for it had been made of the pauper shortly before his 
death, who said, that tlie indenture had been given up to him 
after the expiration of the apprenticeship, and that he had 
burnt it, and an enquiry had also been made of the daughter 
and sole executrix of the master, who said, she knew* nothing 
about it; under these circumstances the Court of King's 
Bench were of opinion, that a sufficient enquiry had been 
made to render parol evidence of the COTtents admissible; and 
the distinction taken betwxcn this case and the case of the King 
and Castlcton was, tliat in that case there was evidence of 

(1) 11. V. Castleton, 6 T. R. 2.76. f2) R. v. Morton, 4 Ullaulo Si 

R. V. 8t. Sepulchre, 2 Bott. 35o, Selw, 43. 

Williamsv. Youaghusband, 1 Starkic, 

139 . 
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ftj which made a further scal'd t neccssarj', but that in 
this case the same intbjmation, which traced the instrument 
into the pauper’s possession, plainly showed that any furthei’ 
sc£U*ch would have been nugatory. Here there was no proof, 
that the instrument ever existed in the possession of the 
})auper, unless his dcdjration could be taken as evidence; 
Hod if it could, he declared in the same brcatli, that it existed 
no longer. When therefore the pauper, by whose intbrniation 
alone the parties were acquainted with the fact of his having 
liad the instrument in his possession, at the very siune time 
d^lared, that it was destroyed, it became lumccessary to 
search among his papers. 

One other case may be added, which has been lately de¬ 
cided, (l)* On the hearing of an appt^al against an order of 
removal, the principal question was, whether one person onlj", 
or more than one, had been apjiointed overseer in a particular 
y^; the respondents, wlio, in order to vacate on indenture 
pf apprenticeship, had to prove that only one overseer hatl 
beep appointed in that year, had given notice to tlie appellants 
to produce all books and writings in their custody and power, 
lelating to the appointments of overseers; the appellants, 
bemg called upon to produce under this notice, produced 
one parish book, which was the only one in existence, and 
the parish-officer, who produced it, proved that no ap* 
|>ointaients were kept by the parish: the respondents then 
proceeded to enquire of a witness, as to there having been, 
lUtAtfae particular year, one or more overseers; but, on'an 
objecti<!m being taken, the Court of Quarter Sessions held^ 
and the Court oi King’s Bench afterwards confirmed their 
opinion, that, as the appointments had been in writing, parol 
evidence could not be admitted. **'The question,” ^s&id Lord 
EUenborough,. is, whether the justices below have done 
wrongrin rejectii^ the parol evidence. This is clear, that the 
parob evidence coilld not be admitted, imtil the case was ripd 
for the admission of secondary evidc ce; now it could not be 
considered as ripe for that purpose, until the respondent parish' 

(1) R. V. Slokc Golding, i Barn. Aid. 175. 



had isadhudMiid ^th^^priihifr^ 

dtidmodi'^itHAvc^'they Fiiiki' a» t6 #« i^^ftif^ 

they j^vest notice to the parirft; ^ attd> ^ 
tjte'p^^feh^had thfe actual cixatody^ that' not?oe 'Wbuld’^h'tft^V 
be^ teiflki^t, bat this doe^ not apiitent; Have’ they then the' 
legal Custody ? Certaihly not, Ibr the legal^curtedy i» in Ate 
(iflitser, \^h6 is the person most interested in the iristrtimehi^ dhd' 
who requires its production as a sanction for those acts, whidh' 
he'may be called upon tjo do utider its authority. Nowj liere 
there has not been any notice to the ovei’seer himseltl I thihki* 
therefore,” added Lord Ellenborough, “ that, as in this case 
there has been an omission of the means of exhaustmg the 
primary evidence, recourse could not be had to that of a 
secondary nature.” 


4^9 


The party, after accounting for the absence of the original^ What second- 
hy proving its loss or destruction, or that it is in the possession admissihkT^ 
of tlie other paity, who has had notice to produce it, may 
mad a counter^part; or, if there is no counter-part, • an 
eXtuniaed copy; or, if there should not be an examined copy, 
lie may give parol evidence of the contents. (1) 


A witness, in speaking to the contents of a lost writing, 
may assist liis recollection by entries in his memorandum** 
hook; but these entries ore not in themselves admissibio 
:ks evidence; so that, if the witness has not the memorandum**. 
l)Ook at hand, ready to be produced, no objection can be. 
taken on that account In the case of Kensington v. Inglis, 
before cited (2), tlie witness, who proved the loss and con« 
tents of a licence, had kept a xnemorandum^book, in which 
he made entries of licences for his own inforniatioii, and 
for the information of the govamor of the country, who 
granted the licences; he gav 0 it tp. the governor, but dkLnot- ' 
know where the book then. wbs^ .dr what the governor, bad 
done with it As to tlie non^fn^bduction of the memorandiinw 


(1) Villiersv, Villicrs, 2 Atk. 71. 
Doxon V, Haigb, l Esp. N. P. C; 
-loa. Waller v, Horsfall, 1 Canipb. 
JOl. Fisher v. Samuda, l Canipb. 


I * \ \ ' 

ilD2. Liebman v. Poolcy, 1 Starkie, 
167. . .. 

( 2 ) 8 East 379. 389. 
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book, said Lord Ellenborougli, that book, if it had existed, 
and been in the witness’s hand ready to be produced, could 
not have been produced at the trial in proof of the &ct of 
granting any particidar licence; tlie only xise, which it could 
be allowed to answer, being by way of memorandum, to refresh 
the memory of the persoti who made the entries, when he 
sliould be called as a witness. 

« 

Examined copies, {ind the parol evidence of witnesses, are 
the ordinary and regular proof of tlic contents of lost writings. 
Btit when a written paper has been tracetl into the possession 
of one of the parties to the suit, who docs not produce it after 
receiving a notice, somethhig less than an examined copy may 
reasonably l>e admitted as sullicieiit, at least to oblige the 
party to give better evidence by producing the paper itself, if 
lie finds the secondary eviilence incorrect. In a late case, 
where it appeared that the defendant had acknowledged the 
receipt of a letter of a particular date, which was not produced 
at the trial when retjuired, it was ruled, that an entry in a 
letter-book, (purporting to be a copy of a letter of the same 
date from the plaintiff to the dcfeiidmit, and inserted by a de¬ 
ceased clerk, who kept the book according to the course of 
business, and with great punctuality,) was admissible evidence 
of the contents of the letter in question, (1) The rules of 
evidence,” said Lord Ellenborougli, must expand according 
to the exigencies of society; this entry is reasonable evidence 
to prove the contents of the letter of the particular date, which 
the defendant acknowledges he received, and which he does not 
produce upon a notice for that purpose: we know, it is the habit 
of merchants to keep such a book, and a witness has sw'orn, that 
tlie book in question was kept with great punctuality: if the 
entry in the clerk’s hand-writing were not admitted, there 
would be no way, in which the most careful merchant could 
prove die contents of a letter after the death of his entering 
dork: I will therefore allow,” ad<led Lord Ellenborougli, 
the entry to be read as prima f icie evidence, and the de¬ 
fendant may rebut it by producing the original.” 

(i) Pritt V. Fairclough, 5 Campb. 505. by Lord Ellenborougli. 

13 
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The case of Bullen v. Michel (1), wliicli has been lately 
determined, affords an example respecting the admissibility of 
secondary evidence of ancient documents. In tliat case, on 
an issue to try whether a particular farm in the parish of S. 
was discharged of tithes on payment of a modus, the Court 
of Exchequer determined, that an old ledger or chartulary of 
the abbey of Glastonbury was admissible as secondary evi¬ 
dence of the endowment of the vicarage. Two questions 
arose, one, with respect to tlie custody, from which diis do¬ 
cument was produced, which will be afterwards mentioned; 
the other, (supposing it to have been sufficiently authenticated 
as to the propriety of its custody,) whether it could be admitted 
in evidence between the parties to the issue, the vicar and the 
occupiers of the tlirm. With respect to this it appeared, that 
the chartulary contained an account of matters of a miscel- 
huieous description; among other things, it contained entries 
whicli appeared to be transcri])ts of contemporaneous docu¬ 
ments considered as authentic; and these transcripts purported 
to give an account of the licence of approjiriation of the parish, 
aiul likewise an account of tlie several matters of endowment* 

The original endowment not being found in the places, where 
search had been made for it as its natural places of deposit, 
the Court held, that the chartulary, having been found in the 
custody of the Marquis of Batli, (and which must, tlierefore, 
be considered as having come from the custody of the rector, 
for the abbot was formerly the rector,) was admissible evi¬ 
dence. (2) The plaintiff appealed from this judgment to tlie 
House of Lords, who affirmed tlie judgment of the Court of 
Exchequer. Lord Redesdale, in giving his c^inion on tliat oc¬ 
casion, stated (3), that the original instruments,, if tliey could 
have been produced, would have stood on the same ground 
the taxation of Pope Nicholas, inquisitions on the writ of ad 
quod damnum, and a variety of similar evidence, from which 
the jury may draw their inference. The only question then 
is, whether the entries in tiiis book are evidence of these two 

(l) 'J Price, .399. Judment af- (2) Wood B. differed frotn th6 
iinned in 1 lie House of Lords, 4 Dow. rest of tire Court on this pomu 
298, (5) 4 Dow. 324. 2 Price, 399. 
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.^5 instruments. If the originals could be produced, tliesc entries 
could not be evidence. But search has been made, and the 
originals cannot be found; and if we shut our eyes to that 
sort of inferior evidence in cases where no other can be liad, 
we iahalt constantly do injustice. The best evidence is often 
. loat.,tlurough carclcssin ss, the injuries of time, and various 
btiier.circumstances: and sccondaiy evidence is then admitted, 
to- raiisc pixaiuniption or inference, where no direct evidence 
be had. This then is the next best evidence; luxd per- 
jbaps evidence still more inferior might have been admitted, if 
this could not have been produced. This however appeiixs to 
.be the best alter the originals; for what is it ? These two in¬ 
struments seem to liavc been copied by a jjcrson employed for 
llie puqjose, probably one of the monks, and deposited among 
the iiiuaiments of the abbey, because it was important for the 
interests of the abbey, that the insti'uments should be pre¬ 
served ; and for the same rciison it might be presumed, tliat 
they were faithful coi)ies; at least there appeared to have 
existed no motive to make them otherwise, and they were 
found in a situation where they were likely to be kept. 

The loss of a deed by time and accident, or by any odicr 
casualty, is a sufficient reason for dispensing witli a protert in 
pdeading, when otherwise a profert might be necessary (1); 
or it may he pleaded, that the deed is in the hands of the 
oj^site party, or destroyed by him. (2) But if the plaintiff, 

. instead of declaring upon the deed, as lost or destroyed, in¬ 
advertently pleads with a profert, and the defendant pleads 
non: est factum, the plaintiff will not be allowed to prove the 
’ kMs at the trial, and must be nonsuited. (3) In such a case, 
the plamtiff should move to put off the trial, and amend 
the pleiadmgs, stating the circumstances to excuse the pro¬ 
fert (4) But it would be too late to make such a motion at 
nisi prius. (5) 

s 

(1) Rwd y. Brookman, 3 T. R. ( 3 ) Smith and others v. Wood- 
15!. Bolton V. Bp. of Carlisle, wbid, 4 East, 585. 

S H. Black, 359. , (4) Ibid. 

■ ( 2 ) Totty V. Nesbitt, 3 T. 11.153. ( 3 ) Paine v. Bustin, l Starkic ,74 

n. (c> 
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When a deed is produced in evidence, the next' St^p'id'tO 
prove it duly executed- In a few cases, however, ptodfi of 
execution Mill not be necessary. no 

* First, if the deed is thirty years old, it may he odimttbd -in 
ex'idence without any proof of its execution; and tlfe -saini 
rule applies generally to deeds concerning lands, to bonda'^ib^ 
receipts (2), and all ancient writings. Some uccountx hovrevei^ 
says Mr. Justice Buller, ought to be given of the'pll»ce 
where the deed was found (S); and in another book it is 
that “ ancient writings, which are proved to have been foatid 
arnong deeds of evidences of land, may be given in evukno<^ 
although the execution cannot be proved; for it is hard to 
prove ancient things, and the finding them in such n place 
is a presumption that they wete honestly and fairly 
tained and presen^d for use, and are free from suspicion of 
dishonesty.” (4) ^ 


If there is any Idemish in the deed by rasure or intcrlim^ 
ation, the deed ought to bo proved ihoiigh above thirty 
old (5), and the blemish satisfactorily explained. In such a 
case, the jury would have to try, whether the rasiu’e or inter¬ 
lineation was before or after the delivery of the deed; for,, if 
tlie rasure was before that time, the deed is still v^id snjl 
bindiiiir: it is onlv after the delivery, that a rasure or inter^- 
lineation can adect a deed, and eva\ then tliey are in soijw* 
cases immaterial. Now', to ascertain the time* of deUver;, 
the first and best evidence to be resorted to is the testimony 

«r 

of a subscribing witness, if any can be produced; or, if there 
is no subscribing witness, other jwsons may be called, wte) 
'W^e present when tlio dee<l was delivered; or, if no perwaii 
whs present, the time of delivery will be reckoned froni tbe 

(1) Governor of Clu'Ui\i AVatcr- (.3) Bull. N. P. 255. - 

works V. Co'vpqr, i N. P. C. (4) Vin. Ab. tit. EvideWc, (A, 
^1*75.' b .,%% cited 7 Eaiiti 201. F^rbe^ v. 

( 2 ) Fry V. Wood, 1 ScUv. r*s. P. ,\Valc,J Black* 5.32.,;,citetit hy 
4r»2. i^Iatihy v. (,'urti.s 1 Price, Kenyon, 1 JNp. N. P. 

2*72, .Bertie.V, Beaumont, Price, (5) Gilb. liv. 8a. BuIh^'P,'2.'K‘. 
.30S. Builen v. Michel, 2 Price, .*1)2. ' " , 

4 Dow. 2^7. 
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date of the deed; and the fact, of the rasure being after the 
deliveiy, may be proved either by a subscribing witness, or 
by any other person, who saw tlie rasure made. 

The rule, that deeds of thirty years’ standing prove them¬ 
selves, is so well established, that even if a subscribing wit¬ 
ness were dive, and in a state to be produced, it has been 
thought unnecessary to call him for proving the execution. 
Lord Kenyon is reported to have said (1), that he remembered 
a case before Mr. Justice Yates, in which a deed of that age 
being })roduced in evidence, it appeared that the subscribing 
witness was then actually in court, but the Judge declared he 
would not break in upon a rule of evidence so M'ell established, 
by requiring the subscribing witness to be called, aiul ad¬ 
mitted the deed without furtlicr proof. But in the Ciise of 
llees V. Mansell (2), Mr. Baron Perrot hehl that, although 
a deed may be read in evidence on account of its antiquity, 
yet, if on the other side it is shewn that one of the witnesses 
is alive, he must be produced, or the dee<l must be rejected ; 
and lie cited a case, where a deed was produced in the King’s 
Bench, and it appeared that Sir Joseph Jekyll was the sub¬ 
scribing witness, upon which the Court said, they knew he 
was alive, and that if he did not come to prove it, the plain¬ 
tiff must be nonsuited. It was then mentioned to have been 
ruled by Mr. Justice Yates, that, lor the sake of practice, the 
witness should not he allowed to prove an old ilced, even if 
he attended for that purpose; but Mr. B, Perrott retained 
his opinion : ‘‘ An old deed (he said) is admitted only on a 
presumption, that the witnesses are dead, but when the con¬ 
trary is made to appear, they must be called.” If, indeed, 
the rule is founded on the presumption of the attesting 
witness’s death, then it seems to follow, that, wlujre tins 
presumption is contradicted by tlie fact of his being still 
alive,^hc execution of the deed ought to be regularly proved, 
as in ordinary cases. But if courts of law have adopted the 
rule, not 9 n the presumption of a fact, (which would be for 

(I) March v. Collnett, 2 E?p. N. ( 2 ) i Selw. N, P. 492. 

P. C. 065. 
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the consideration of the jury rather than of the court,) hut 
ns a general maxim of law, on account of the great 
of proving execution after an interval of many yeara> and 
have therefore fixed a limit, beyond which the proof of 
execution will not be required, there appears to be no incon¬ 
sistency in acting generally upon this principle, though in a 
particular case tlie. subscribing witness may be proved tO' be 
alive, at the same time leaving it to the opposite side to dis¬ 
pute the regularity of the execution by calling him or any 
other witness. 

Where the title-deeds of an eshite are prodiice<], in an 
action for the non-perlbrinance of an agreement of purchase, 
as proof of a good title in the plaintiff the vendor, it will not 
be necessary to prove their execution by calling the sub¬ 
scribing witnesses. This point was decided, in the case of 
Thomson v. Miles. (1) Lord Kenyon there said, he would 
never allow, that the party sliould be called npoii to prove the 
execution of all the deeds deducing a long title; that it was 
never mentioned in the abstract, nor expected in making 
out a title in any case of purchase, more particularly where 
possession hiis accompanied the deeds; and they were there¬ 
fore admitted without proof of the execution. In a late case 
betbre Lord C. J. Mansfield (2), where, in an action of as- 
siim|)sit upon an agreement to purchase a leasehold house, it 
appeared that the plaintilf the vendor was the third or fourth 
sissignee of tlie term, and it was contended that he need only 
prove tlic execution of the last assignment, it was ruled other¬ 
wise ; and he was compelled to })rove the lease and all the 
inesiie assignments. However, Lord Kenyon’s decision was 
not adverted to; and as that is understood to cotneido with • 
tlie })ractico in these cases, it can scarcely be considered as 
over-ruled. (3) 

Secondly, Deeds enrolled have been admitted without proof 

^ cnrolleil. 

( 1 ) 1 Esp, N. P. C- 1H4. (") See Ytr. Treatise on 

(2) Crosby v. Percy, 1 C^anipb. the Taw of Vcntlor and Pnreinfser^ 

p. IP/'. 

» 
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of execution. (1) On this subject, Ch. B, Gilbert makes; the 
following distinctions: ** Where a deed needs enrolment,” 
(as deeds of bargain and sale, by statute 27 Hen. VIII. c. 16.) 
“ there the enrolment is the sign of the la^^'ful execution of 
such deed, and the officer, appointecl to authenticate such 
deeds^ by enrolnicnt, is also empowered to take care of the 
fairness and legality of such deeds, and therefore a copy of 
sdeh enrolment must be sufficient; for when the law has ap¬ 
pointed them to be made public acts, the copy of such public 
acts shall be a sufficient attestation. (2) But whore a deed 
needs no enrolment, there, though it be enrolletl, the inspexi- 
mus of such enrolment is not evidence, because, since the 
officer has no authority to enroll them, such enrolment cannot 
make them public acts, and consequently cannot entitle the 
copy of them to be given in evidence; for then, if the deed 
were doubtful, it were but to enroll it, and bring tlie copy or 
inspexiinus in evidence, and thenby avoid producing a deed 
that was any way suspicious.” (3) 

0 

Mr. Justice Buller, alter citing the rule from Chief Baron 
Gilbert, (that deeds of bargain and sale, enrolled and renjuir- 
.ing enrolment, may be given in evidence without proof of the 
execution,) observes (4), that “the law may well be doubted, 
notwithstanding that such deeds of bargain and sale enrolled 
“ have frequently in ti'ials at nisi prius been given in evidence 
“ without being proved. In support of this practice,” he 
adds, “ the case of Smartle v, Williams (5) is much relied on ; 
“ but that case is wrong reported, for it appears from the re- 
“ port in Levinz (6), that the acknowledgment was by the 
“ bai^ainor, and so is stated in Salkeld’s manuscript; besides 
“ it appears from both the books, that it was only a term that 
“ passed, and consequently it was not an enrolment within 
“ the statute.” Mr. Justice Buller then cites a case from 

(O Com. Dip. tit. Evidence, 1 Ld. Ra^'in, 746. 1 Kcb. 117.1 Salk. 
£?.), chine 1 Salk. SSI. 

(2) Gilb,Ev. 86. Baikiev. CImnd- ( 3 ) Gilb. Ev. sfi. I Kcb, 117. 

lesfl, 3 Cnmpb. 21. Garrick v. WiU ( 4 ) Bull. N. P. 256. 

liams, 3 Taunt. 544. Taylor v. Jones, (5) i Salk. SBO. 

(6) 3 Lev.3?7. S.C. 
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Styles’s Reports (1), where Glyn C. J. is reported to have sai(4. 
diat if divers persons seal a deed, and but one of them ac^ 
knowledge the deed, and the deed is thereupon enrolled, tlus 
is a good enrolment, and may be given in evidence at a trial, 
as a deed enrolled.” But it would be of very mischievous 
“ consequence,” observes Mr. Just. Buller, to say, there- 
fore, that a deed, enrolled upon the acknowledgment of a 
bare trustee, might be given in evidence against the real 
‘‘ owner of the land, without proving it executed by him. 

‘‘ However, that has been the general opinion, and it seems 
fortified in some degree by statute 10 Aim. c. 18. On the 
oUier hand, it seems as absurd to say, that a release which 
has been enrolled upon the acknowledgment of the releasor 
shall not be admitted in evidence against him, without being 
proved to be executed, because such release does not neeil 
enrolment: and in fact such deeds have often been ad- 
“ mitted: and that was the case of Smartle v. Williams; the 
deed there did not need enrolment, yet being enrolled on 
tlie acknowledgment of the bargainor, it was read against 
him without being proved.” 

In the case of Smartle v. Williams, an examined copy of 
the enrolment of a deed of bargain and sale, by which a teim 
of years was assigned, was oftered in evidence without any 
proof of the bargainor’s sealing and delivery. It was objected, 
that tlie copy of the deed enrolled was not evidence, because 
the mterest assigned, being only a term, passed immediately, 
and die enrolment afterwards is no more than an enrolment 
of an obligation: but the court over-ruled this objection, and 
held, that die acknowledgment of the deed by die lessor 
before the master in Chancery is good evidence against him¬ 
self, and against all who claim under hin^” (2) So, in the 
case of Lady Holcroft v. Smith (3), a distinction was made 
between deeds of bargain and sale, (enrolled in pursuance of 
the statute of Henry VIIL) and other deeds enrolled, and it 
was held, that a copy of a deed, enrolled tor safe custody, would 

(O Thuric V. Madison, Styl. 462. ( 3 ) 2 Freeman,259, 

( 3 ; 3 Lev. 587. 
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not be eviilence otherwise than against the party, who sealed 
it, and all oiaiming under him. It does not appear from any 
of the autliorities cited by the Chief Baron Gilbert, (excepting 
tlie case of Smartie v. Williams,) against what party the copy 
of the enrolment was ofiered in evidence. If tlie enrolment 
had been on the acknowledgment of tlie bargainor, and ofiered 
as evidence against him, there cannot be a doubt of its being 
:fdmissible. 

With regard to a copy of the enrolment of a deed of bar¬ 
gain and sale, indented and enrolled in pursuance of the statute 
of Henry VIII., it is enacted by statute 10 Ann. c. 18. s. S. (1) 
“ (for supplying n Hiilurc in pleading or deriving title to 
lands, &c. conveyed by such deeds of bargain and sale, where 
the original indentures are wanting,) that, where in pleading 
any such indenture shall be pleaded witli a prolert, the party 
so pleading may shew fortli and produce a copy of tliu enrol¬ 
ment; and such copy, examined with tlie enrolment, and 
signed by the projier officer having the custody of tlie enrol¬ 
ment, and proved upon oath to be a true copy, shall be of tlu' 
same Ibrce and effect, as the indenture of bargain and sale 
would be, if produced.’^ Before this statute, an enrolment ol 
the deed could not have lieen pleaded; and though a deed had 
been exemplified under die great seal, yet it was necessary, at 
common law, to shew forth the ilecd itself under seal, and not 
the exemplification. (2) So, by the common law, a constiit or 
inspeximus of the king's letters patent could not have l)cen 
shewn forth in court, but tlie letters pj^tent themselves: but by 
statute 3 & 4 Ed. VI. c. 4., explained by stat- 13 Eliz. e. G., 
“ patentees, and persons claiming under them, may make 
title in pleading by shewing fordi an exemplification of tlu: 
enrolment of the letters patent, as if the letters patent them¬ 
selves were pleaded and shewn forth;” and now they are to 
be given in evidence in the same manner, as if they were 
pleaded. (S) 

(l) Scc^also stat. fl G. 2 . c. ( 2 ) Co. Lit. 22.5. A. 
s. 22 . concerning deeds of bargain (:i) Olive v. Cwyn, ilardr, !1*> 
and sale of lands, in the Nortli Riding 
of Yorkshire 
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The rule concerning copies of enrolments appears then to 
be, that an examined copy of the enrolment of a bargain and 
sale of freehold in lands, &c. is as good evidence as the origi¬ 
nal itself'(l); but that a copy of the eiirolinent is not evidence 
of a bargain and sale of a chattel interest, or of tiie contents of 
any other deed enrolled for safe custody, except as against the 
party acknowledging the deed; and that against such party, anil 
against all claiming under him, a copy of the enrolment of any 
ticed is admissible in evidence. 


The enrolment of a bargain and sale under the statiiU'. of 
Henry the Eighth is a record; the date of the enrolment is a 
material part of the fact of the record, and evidence or an aver¬ 
ment of a different date is not admissible. (2) 


Thirdly, Tlie recital of a deed in another ileetl is eviilence : 
against die party, who executed the reciting deed, or against * 
any person claiming under him; and it will not be necessary, 
in such a case, to prove the execution of the recited deetl; but 
proof of the execution of that, which recites the other, will 
l)e sufficient; for, the party, and those claiming under him, 
are estopped by the recital. (3) Thus, the recibd of a lease 
in a deed of release is good evidence of such lease against the 
releasor, and those who claim under him. (4) So where a 
party by his deed covenanted to lay out a sum of money in an 
annuity, and recited in the deal, diat he had given a bond foi' 
the payment of the money, the recital was held to be sufficient 
evidence of the bond; for it was a confession by the obligor 
himself, and stronger tlian a verbal confession, being uiulcr his 
hand and seal. (5) But a recitid caiuiot operate as an estoppel 
against third persons who are neither pai'tics nor privies to tlio 
reciting deed, and will not be evidence of tlie contents of tlie 
recital deed. ((>) If the recital can be proved a correct copy, 

(1) Sec H East, 2,71. ami Hob- (4j Ford v. Grey, I Salk. 2S5. 

house V. Hamilton, 1 Schoal. & Lefr. (5J Marchioness of Annandale v. 

207. Hams, 2 P. Wins. 432. by U. Chan. 

(2) Tlic King in aid of Reed v. King. See also Shelley v. Wright, 

Hopper, 3 Price, 495. 511. Willes, II. and C»m. Dig. tit.Estop- 

(7) Com. Dig> tit. Evidence, (B 5.) pel,(A 2.) 

FiUgernld v. Eustace, GHh. Ev. 8V. (6) I Salk. 285. 

K K 2 
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it is scar<iely necessary to observe, that it will be admissible 
like any other examined copy, where secondary evidence of a 
deed can be admitted. 

4 . Deed pro- Lastly, A deed may be given in evidence, under a rule of 

^rourt ^ Court, without proof of execution; for the consent is conclu¬ 

sive, and the jury are to try only such facts ns are in issue 
between the parties. (1) 

Custody of old The character and authenticity of old writings depend in a 

great degree on the nature of the place or custody, in which 
tliey have been kept. This is the case with terriers, ecclesi¬ 
astical surveys, court rolls, and other muniments of manors,— 
which ought to be produced each from its proper depository; 
and if they have been regularly preserved, it will not be neces¬ 
sary, after a considerable lapse of time, to prove them genuine. 
For the same reason, old grants to abbeys have been rejected 
as evidence of private right, because die possession of them did 
not appear to be connected with any persons, who had an 
interest in the estate. In the case of Bnllen v. Michel, before 
stated (2), one of the questions, on the admissibility of the 
chartulary, related to the custody, from which that old docu¬ 
ment was produced. It appeared, that the chartulary was 
brought from die muniment-room of die Marquis of Bath, 
who, although not the owner of this particular farm, nor of 
any property in the parish of S., was the owner of other estates 
formerly belon^ng to the abbey, and concerning which estates 
entries were to be found in the same document; and the charac¬ 
ter of the hand-writing in the chartulary was proved to be of 
the reigns of die three first Edwards. « The question is,” said 
the Lord Chief Baron Gibbs, in delivering the judgment of the 
Court, « whether this book appeared, from the facts attending 
it, to have belonged to the abbey of Glastonbuiy. We should 
recollect, that such a book as this purports to be, usually 
contains a description of all the estates of the abbey, and all 
the transactions relating to them. AVhen the abbey was dis- 

I Siderf, 269. Gilb. £v«9l. Swiiinertoii v. Marquis of Staflbrek 
(8) See ante, p. 491. Andseethe ante,p. 4 l 8 . 
casoi of Michell v. Rabbets, and 
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solved, those estates went to the Crown, and the Crowii 
afterwards granted them to different persons; the book, when 
die abbey was dissolved, would go to the officers of the Crown, 
and when the Crown portioned out and made over the ^sses- 
sions of the abbey to other persons, the book could go only to 
one of those grantees; and the only possible way of connect¬ 
ing it with the abbey is, by shewing a ooimcction between the 
possessor and the Crown, and by raising a probability, that the 
Crown may have handed over the book to the present posses¬ 
sor.” Now, such a conneetkm was shewn in the present 
case; for it appeared, that the present owner of the book is 
also the owner of certain lands, which formerly belonged to the 
abbey, and on the dissolution of the abbey passed to the 
Crown, and from the Crown to the present possessor; and the 
probability is, that the book attended the lands in their passage 
from the Crown. On this ground, therefore, the Court were 
of opinion, that the custody was so accounted for as to render 
die book admissible in evidence. 

The case of Earl v. Lewis (1) is another instance on this' 
subject There it was proved, on die trial of an issue respect¬ 
ing the boundaries of two adjoining parishes, that the old 
papers, offered in evidence on the part of the plaintiff (the 
rector of one of the parishes), had come into the possession of 
the son of the former rector, upon his father’s death, and that 
the son delivered them over, as papers belonging to the parish, 
into the hands of the witness, who produced them in court, in 
the same state in which he had received them; and this was held 
to be sufficient evidence of the authenticity of the papers. So 
in the case of Jones v. Waller (2), on a bill for dthes, a book 
purporting to be the book of a collector of tithes, something 
more than seventy years old, being in the hands of the successor 
of that collector, was for that reason considered authentia 

In the case of Manby v. Curtis (3), a paper purporting to. 

(1) 4 £sp. N» P. C. 1. before out proof of the collector’s haud- 

Heath J. writing. 

( 2 ] 3 Gwill. 8*17. The evidence (3) i Price, 225. Mr. Baron Wood 
is i»aid to have been received with- dissenting. 
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l>e ti I'cceipt fifty years old, was producetl as matter of evi- 
<lcnce, to shew that a man of the name of Curtas had 
(ifty years before paid to a man of the name of Smith a 
certain sum in lieu of tithes, and, in support of the authen¬ 
ticity of this paper, it was proved to have been delivered to 
llic witness by the tiefendant; but it did not appear, where the 
defendant got the paper, nor did it appear whether Smith was 
dead, or even who he was; the Court of Exchequer therefore re¬ 
jected the evidence, on the ground that the paper had not been 
authenticated. And in the case of Randolph v. Gordon (1), 
where a l>ook, purporting to he the book of a former rector, 
was produced by tlie tiefendimt’s attorney who received it 
from the dclendiuit, and the defemlant was the grandson of the 
Ibrmcr rector; but it did not appear, whether he had found the 
(look among his grandfiithcr’s papers, or how it came into his 
possession; the Lord Chief Baron licld, that the book was 
not admissible. 

In the case of Bertie v. Beaumont (2) the question was, 
whether a paper, which on the face of it contiiined evidence of 
money-payments in lieu of tlie tithes enumerated in it, was ad¬ 
missible to shew that a Dr. Eyre, who was clearly at the time 
rector, and had been so for many years preceding, and ha<l 
received customary payments, (there being also negative evi¬ 
dence, that no payments of tithes in kind had been ever made,) 
had given such receipt, and thereby acknowledged such pay¬ 
ments. This paper was produced by the defendant's solicitor, 
who stated, that he receivcxl it from the defendant, for the 
purpose of preparing his defence. It was not given to tlie de¬ 
fendant, but to another (person of the same name, and who 
of course occupied lands in the parish, for none but an 
occupier could have acquired such a receipt. Tlie Lord 
Chief Baron Thompson said, that |ierson being of the 
same name with the present defendant, there is a reasonable 
inference, that they were so connectctl as to make this the 
proper custody; and reasonable evidence of proper custody is 
all that can be required, mid is siiflicient.” It was objected 

(0 5 Price, ('}) Price, .707 
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alsc^ that the hand-^writing of the paper had not been proved^ 
** but,” said the Chief Baron, I do not think that any such 
proof was necessary to establish a documeht of this sort, at 
such a distance of time, any more than it would have been 
necessary to prove a deed of the same date.” 

Tiie rule respecting the proof of the custody in which docu¬ 
ments have been kept, is confined to ancient documents, whose 
autlienticity depends, in some degree, upon their custody, and 
which must be shewn to be connected with the party who pro¬ 
duces them. In common cases, where the written instrument 
iuelf purports to belong to the party, who produces it in evi¬ 
dence, no proof can be re(]uisite os to the place in which it 
has been kept On a question of settlement, where the re¬ 
spondents produced a certificate, more than thirty years old, 
purporting to be granted to their parish by the appellant 
parish, the’ mere production of it was held to be sufficient, 
and the respondents were not obliged to shew, that the certifi¬ 
cate had haen kept in die parish chest. (1) It would be suf¬ 
ficient, if the certificate were to be produced by a rated 
inhabitant of die parish, (2) So in an action for a false return 
to a mandamus, a corporator may proiluce the muniments of 
the corporation. (3) It has been before mentioned, that if a 
witness is called merely to produce an instrument, he need 
not be sworn for diat purpose. (4) 

The general rule is, that a deed cannot be given in evidence 
widiout proof of its execution. The execution of every attested 
instrument, whether under seal or not, ought to be proved by 
II subscribing witness, if he can be produced, midjs capable 
lieing examined. The subscribing witness alone is competent 
to prove the execution, because he may be able to state the 
time of die execution and some curcumstanccs of the transac¬ 
tion, which may be material and unknown to other persons. 
On an indictment therefore against an apprentice for enlisting 

(1) R. V. Uyton, 5 T. U. 25!*. rated inhabitants coinpetjent wit- 

( 2 ) U. V. Notliertliuiig, 2 Manic nesses on tlio trfal of an appeak 

Sclw, 337. Tins was bdore tl»c ( 5 ) 'J Manic & Sclw. 53S. 

^utc act of parliament, wlitcli made (^l) Sec ante, p. 

K K 4 • 


Proof of exe¬ 
cution by Mib- 
scribing wit¬ 
ness. 



so* 


Of ilie Ptoqf of Deeds and Agreefnents* [Ch, 84 

himself in the army, all the Judges held, that the indenture of 
apprenticeship could not be proved by the master, but that it 
was necessary to call one of the subscribing witnesses. (1) 


Tliis rule is so strictly observed, that an acknowledgment of 
the obligor himself, admitting that he executed a bond (2), and 
even an admission by the defendant in an answer to a bill filed 
against him for a discovery (3), will not dispense with the 
testimony of the subscribing witness; for though the party 
may acknowledge the bond, yet he may not know every cir¬ 
cumstance attending the execution; a fact may be known to 
the subscribing witness, not within the knowledge or recollec¬ 
tion of the obligor, and he is entitled to avail himself of all the 
knowledge of tlie subscribing witness relative to the transac¬ 
tion.” (4) Tlie rule is precisely the same, whether the ac¬ 
knowledgment is offered as evidence against the party himself 
who made it (5), or against a third person (6); or whether 
the deed is an existing instrument, or cancelled (7); or whe¬ 
ther it is the foundation of the action, or comes in collaterally 
as part of the evidence in the cause. (8) 


The same rule applies equally to all written instruments, 
which are attested. Attested notices to quit (9), attested war¬ 
rants to distrain ( 10 ), attested bills of exchange or promissoiy 
notes, are to be proved by the attesting witness: in the case of 
a notice to quit, the circumstance, that the party, upon whom 
the notice was served, read tlie notice and made no objection to 
.it, cannot vary the rule.(ll) In all these cases, the attesting 


( 1 ) R.v. Jones, East, P. C. 822. 
1 Leacb, Cr, C. 208 . S. C. R. v. 
Horriimorth, 4 Maule & Selw. Sfio. 

a Abbot V. Plumbe, 1 Doug1.216. 
Iw Lawrence J. 7 T. R. 267. 
and 2 East. 1 87. In an action of co¬ 
venant, payment of money into 
coni^ on one of the breaches, is an 
admission by the defendant, which 
dispenses with proof of the execution 
of the dee^)altnough one of the pleas 

S leaded is the pica of non est factnm. 
laiidall V, Lynch, Si Campb. 3S7. 

(.") Cali V. Dunning, 4 East, 5J. 
See BowJv and another, Assignees 


of Jones, v. Langworthy, 5 T. R. 366, 
and as to the case of R.v. Middlezoy, 
on the authority of which that case 
was determined, see ante, p. 483. 

(4) Le Blanc J. 4 East, 33. 

(5) 4 East, 53. 

(6) I Doug]. 216. 

(7) Breton v. Cope, Peake, N. P. 
C.30. 

(s) Manners q. t.T. Po8tan,4 Esp. 

N, P. C. 239. 

( 9 ) Doc dem. Sykes v. Dumford, 
2 Maule & Selw. 62. 

( 10 ) Higgs V. Dixon ,2 Starkic, ISO. 

(11) 2 Maule A Selw. 62. 
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witness ought to be called to prove the execution, if he can be 
produced. If, indeed, the attorney of a party to the suit admits 
the execution of the instrument, or agrees that the other party 
should act upon the instrument, as if the witness himself had been 
produced, or if he admits merely the hand-writing of the sub¬ 
scribing witness, that would dispense with his testimony. (1) 

The subscribing witness is to prove the delivery of the deedt 
or, if the writing is not under seal, the hand-writing of the 
party. If the person, who signed the instrument, signed it 
for another under a power of attorney, the power ought regu¬ 
larly to be produced and proved. (2) It is not absolutely 
necessary that the witness should see the party sign or seal; 
if he sees him deliver it already signed and sealed, or merely 
sealed, as his own deed, it will be sufficient. Nor will it be 
necessary for him to prove, that blanks, which had been left 
in the instrument for the purpose of being filled up, were filled 
up at the time of the execution. (3) Some evidence of the 
identity of the party, who executed, is obviously necessaiy. (4*) 

Signing is not an essential part of a deed at common law; Signing, 
but it has been required in some cases by act of parliament, 
particularly by the statute of frauds, which expressly directs a 
signing in all grants of a freehold estate in lands, and in some 
other species of deeds; in which, therefore signing is as neces¬ 
sary as sealing. 

Sealing is essential to a deed, but it is not material with Sealing, 
what seal it is sealed. Any number of parties may use the 
same seal. (5) If there be twenty to seal one deed, (says the 
autlior of the Touchstone,) and they all seal upon one piece 
of wax and with one seal, yet if they make distinct and 
several prints, this is a sufficient sealing, and the deed is 

( 1 ) Laing v. Riunc, 2 Bos. & Pull. ( 4 ) Bull. N. P. 171* Middleton 
85. Goldie v. Shuttleworth,lCainpb. v. Sandford, 4 Campb. 54. Nelson 
70. Young V. Wright, 1 Campb. 140- v. Whittal, 1 Barn. Aid. 20. Por- 
(Vfilward v. Temple, I Campb. 375. kins t. Hawkshaisv ^ Starkie. 259. 

( 2 ) Johnson V. Mason, 304. 1 £sp. (5) Perkins, ch. 2. 1. 154. Sheph. 

M. P. C. 89.116. Touch. 55. Com. Dig. tit. Fait; 

(3) £nglandv.Roper,lStarkic,J04. (A 2.) 
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good. (1) Or one may seal for the rest with their tonsent^ 
ixnd the deed will be as binding, as if every one had put his 
several seal. (2) Thus, where one of two defendants, in the 
presence of the otlier and by his authority, executed a bill 
of sole for them both, the two defendants being partners in 
the transaction, but there was only one seal, and it did 
not appear whether the seal had been j)ut twice upon the 
wax, the Court of King’s Bench held, that no particuloi* 
inode of delivery was necessary; and that it was sufficient if 
:t party executing a deed, treated it as his own. The report 
;idds, that the Court relied principally on tlic circumstance, 
that the deed liad liecn executed by one defendant ft)r himself 
and tlie other, in the presence of the other. (3) If a bond, 
executed abroad, is declaretl upon in tlie usual form, as a 
deed mrnle and scaled by the defendant, and the instrument 
on being produced appears not to have a seal, but instead of 
it a ]^n-mark of a particular kind, evidence is admissible to 
shew, that it is the custom of the country to execute bonds in 
this maimer. (4) 

With r^ard to the delivery of a deed, no particular form or 
ceremony is necessary: it will be sufficient, if a party testifies 
his intention in any manner, whether by action or by word, 
to deliver or put it into the possession of tlie other party; os, 
if a party throw the deed upon a table, with the intent that 
it may be taken by the other, who accordingly takes it; or, 
if a stranger deliver it with the assent of the party to the 
deed. (5) If the deed is made by a corporation, actual de¬ 
livery is not required; and fixing the common seal, [that is 
tlie corporate seal, or any other used for the occasion (6), is 
tantamoiint to a deliveiy; but if the corporate body has given 
a letter of atUmiey to deliver, the deed is not theirs till de¬ 
livery* (7) 


(i) Touebst. ch. 4. p.55. Fitzh. 
tit Feoffment, pL 105. 

Q2) 4 T.K.3l4t 

(s) Ball V. Dunstcrvillc and an^ 
other, 4T. R.313. 


(4) Adam v. Kerr, 1 Bos. & Pull. 

360. 

(5) Com. Di;;. tit. Evidence, (A3.) 
Co. Lit. 36. a. [Note 223.] 

(6) Perkins, c. 2. s. 132. 

(7) Co. Lit. 36. a. INotC 222 .J 
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It has been l)cfbrc mentioned^ that proof of delivery, witli- 
out any proof of signing or sealing, will be sufficient evidence 
of execution; for the party, by delivering a deed purporting 
to be his own, adopts the seal ond the signature. But, under 
particular circumstances, less evidence has been admitted 
to prove the execution. In a case where it appeared that 
the defendant, a few minutes after having executed the deed, 
brought it to the witness in an adjoining room, and desired 
him to attest it; another attesting witness was still in the 
room, where the deed had been executed ; and it was further 
proved, that the witness was acquainted with the defendant’s 
hand-writing, and that tlic defendant knew of his being ac- 
<]uaintcd with it, and that the defendant had acknowledged 
the instrument; but there was no proof of tlie act of delivery, 
and no reason was shewn, why the other attesting witness could 
not be calletl to prove the delivery; in this case the Court of 
Common Pleas was of opinion, that the whole might be con¬ 
sidered as one transaction, and tiiat there was sufficient proof 
of the execution. (1) * 

The distinction between executions of deeds at common law, 
and executions under powers, is fully established. It is a 
well-known rule, tliat all the formalities and circumstances, pre¬ 
scribed by a power, are to be strictiy observed. If a particular 
number of attesting witnesses is required, there must be that 
number. If they are to attest in a particular form, that form 
must be followed, and they must attest every tiling, that is no- 
eessaiy for the execution of the power. The following are the 
latest cases that have been determined upon this subject. (2) 

In the case of Wright v. Wakeford (3), where a power 
was created to be executed by trustees, with the con¬ 
sent of the cestui que trusts testified by mdting under their 
hands and scals^ attested ly two or mme credible *witnesses^ 
l)ut the attestation expressed only, that tlie deed had been 

(I) Paikc V Mijurs, J lioi» tV Pull. (^ 2 ) Tlic i-uI)joct is fully conttulcrcii 
‘ 21 7. Powul V. Ulackt t, 1 Esp N. iu Sugden's Treatise on Powers, 

I* C. (JieUkr V. Neale, Peake, (3) -l Tauut.iil'i. ; MunsfieUl C. J- 
N. P. (;. i-k; dissenting. 7 T'xnut. 3GI. 17 Ves. 
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sealed and delivered by ths cestui que trusts and the other 
parties in presence of the subscribing witnesses, the majority 
of the Court of Common Pleas determined, that the-power 
had not been duly executed; for the question is to be de¬ 
termined by the true construction of the terms of the at¬ 
testation, and by that alone; and the word sealed,” ac¬ 
cording to its true acceptation and ordinary sense, cannot be 
considered as implying, that the parties who put their seals 
to the instrument, put also their hands to it, or signed it in 
the presence of the witnesses. It was further determined in 
this case (1), that a subsequent attestation, indorsed upon the 
instrument after the death of one of the cestui que trusts, and 
expressing that the parties had also signed in the presence of 
the subscribing witnesses, would not cure the original defect; 
on the ground, tliat the attestation to constitute a due and 
effectual execution of the power, ought to make a part of the 
same*transaction with the signing and sealing, such being the 
usual and common M ay of attesting the execution of all instru¬ 
ments requiring attestation. 

In the late case also of Doe on the demise of Mansfield v. 
Peach (2), * where the power was directed to be executed 

(1) See also 17 Ves. 457. ( 2 ) 2 Maulc & Selw. 576. Wright 

V. wlow, S Maule & Selw. 512. S.P. 

• In consequence of the decisions injthe cases of Wright v. Wakeford and 
Mansfield v. Peach, (which might affect the rides of purchasers, in case the 
fiict of signature were not expressed in the memorandum of attestation,} 
an act of parliament was passed (o), which enacts, “ that eveiy deed or 
other instrument, already made, with the intention to exercise any power, 
authority, of trust, or to signify the consent or direction of any person, 
whose consent or direction may be necessary to be so dignified, shall, if duly 
signed and executed and in other respects duly attested, be, (from the date 
thereof, and so os to establish derivative titles,) of the same validity and 
effect, and provable the like manner, as if a memorandum of attestation 
of signature, or of being under hand, had been subscribed by the witness; 
and the attestation expressing the feet of sealing and delivering, without 
expressing the fiict of ^nii^ or any other form of attestation, shall not ex¬ 
clude the proof or the presumption of signature.” This statute, it is to be. 
observed, is only retrospective. 


(<<) fit. 54. C. o. c. 166* 
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** by any deed or umting under the hands and seals of tlie 
parties, to be by them duly executed in tlie presence of, and 
attested hy tmo or more mtnesses^^ and the attestation was only 
of the sealing and delivery, the Court of King’s Bench were 
of opinion, that, in order to make a due execution of the 
power in this case, the instrument ought to be made with all 
the forms required by the power, and that there must also be 
an attestation of its execution with all those forms; and with 
respect to the second point, which arose here as well as in the 
case of Wright v. Wakeford, the Court said, it was not 
necessary to determine at what precise time the attestation 
must be made, but that the attestation subsequent to the 
deatli of one of the parties could not give to their act an 
operation which it never had during the lives of tlie parties. 

In another case, where lands were limited to 'such uses as 
the donee should direct by deed or writing, under his hand and 
seal, attested by two or more credible witnesses, tlie Court of 
Common Pleas determined, that the power was not effectually 
executed by a will, signed and sealed, but attested by the sub¬ 
scribing witnesses as being signed in their presence, without 
noticing the sealing; nor can the defect be cured by calling 
oue of the witnesses to prove, that the will was actually sealed 
in tlieir presence, as well as signed. (1) 

And in the case of Moodie v, Reid (2), the same Court 
determined, that a power, to be executed by a writing signed 
and published in the presence of attesting witnesses, is not 
properly executed by an attestation, which notices the sign¬ 
ing only, and not the publication. The question in that case 
arose on a marriage*settlement, which contained a power to 
limit the uses of money in the funds, by any writing or ap¬ 
pointment in the nature of a will, to be signed and published in 
the presence of and attested by two or more credible witnesses 
tlie testatrix at the close of her will signed her nam^ and two 
names were subscribed under the word witnessthe sub^ 
scribing witnesses proved, that the testatrix ^igned in their 

(1) Doe dem. Hotchkiss V. Pearce, (b) 7 Taunt. 355. 

6 Taunt, 402. 2 Marshall, 102. S. C. 



510 * Of the Proof of Deeds and Agreements. [Ch. 8. 

presence, and that they understood from what the testatrix 
said at tlie time of signing, that the paper was her last will. 
The Ck)urt of Common Pleas held, on a case directed for their 
opinion by the Vice-Chancellor, that tlie power had not been 
properly executed. Lord Ch. Just Gibbs said, ‘‘ a will, as 
such, requires no publication; but here the power is to be 
exercised by a will signed and published; there must lie some 
publication here; the will must be signed, published, and at¬ 
tested ; there must therefore be some attestation of signing and 
publication.” After a<lverting to the difficulty of defining the 
term imhlicatim^^ as applied to a will; the Lord Ch. Justice 
added, I can only suppose it to he that, by which a person 
designates, tliat he means to give eflcct to a paper as his 
will.” 

Where, however, die deed creating the power directed, not 
tliat die instrument should be attested by witnesses, but that 
the power should be executed by any *i$yrifing la be sig7ied and 
seaUd in the presence of or more ^dutncsscs, and the deed in 
pursuance of the power was expressed to be executed in die 
presence of the witnesses, but the attestation applied only to 
die sealing and delivery, die Chancellor was of opinion, that 
in such a case it might be properly left to die jury to pre¬ 
sume, that the deed was signed, as it professed to be, in 
the presence of the witnesses, who attested the scaling and 
delivery. (1) 

The rule which has been before mentioned, respecting the 
scaling by several parties on one piece of wax, and with one scab 
is applicable to all deeds at common law; and such sealing will 
bind the parties, by whose authority the deed is executed. But 
this rule does not extend to warrants or orders executed undei 
a power. In a case lately determined by the Court of King’s 
Bench (2), where the question was, whether a certificate signed 
by two churchwardens and one overseer, but liearing only two 
seals, was a legal and valid cei lificate under the stat. 8 & 

(i) M‘Qiiecn V. Farquhar, 11 Ves- v.- Austrey, Fasten tcvm, 

467. 17 Vos. 458, 1817, Mnuli' tS: Sciw. MS. 
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W. 3. c. 30., (which requires certificates to be under the 
hands and seals of the churchwardens and overseers, or tlic 
major part of them, or under the hands and seals of Uie over¬ 
seers, where there are no churchwardens,) the Court deter¬ 
mined, tliat the certificate had not been properly executed. 
The facts of the case were shortly as follow. The certificate 
was duly attested, and allowed by magistrates, and purported 
to be the certificate of A. B. and C. D. churchwardens, and 
of E. F. overseer; one seal was opposite to the two first names 
and the other seal opposite to the last; no trace of any other 
.seal appeared on the instrument, and the certificate was above 
thirty years old. Lord Ellenborough C. J. in delivering the 
judgment of the Court, said, “ In considering how far the 
cases of deeds are applicable to the present, it is to be recol¬ 
lected, that in those cases the parties alone, under whose au¬ 
thority the deetls were executed, are lx)und by them, but tlic 
present is tlie case of the execution of a powei', which binds 
and operates upon other persons at their peril, and subjects 
them to indictments as for crimes, in case of tlieir disobedience 
to the power, if it be duly executed. In tlic execution of 
powers, all tlic circumstances required by tlie creators of the 
power, however unessential and oUicrwise unimportant, must 
lie observed, and can only be satisfied by a strictly literal and 
precise performance. (1) It is also a general principle of law, 
wherever a power is given to particular persons to do a written 
act in a particular manner or under certain particular circum¬ 
stances, whether it be to parish officers or magistrates, (as, to 
grant certificates, under which, if duly executed, otlier per¬ 
sons, especially public officers, are bound to act—or to grant 
warrants, or make orders,) that their audiority must appeal' 
upon the instrument itself. It must thereby appear that they 
are tlic persons autliorized, and that the certificate, warrant, 
or order, was mode in tlie manner and under the circum¬ 
stances required. Otherwise the certificate, warrant, or order, 
is not obligatory, but void. The statute is to be construed, in 
a case like this, according to common parlance and under¬ 
standing, and so as to be n security to persons^ who arc bound 


(i) kU'c lluwklUb V. Kcttip, j finsi, lio. 
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to obey the powm by ft ftt thdr perili. and tt isi 
be construed according to, what may be broi^t withittlti) 
words by nice legal reasoning, applicable merelyitOtde^it^ 
In the case of Thaire v. Thaire (1), where there was a suhobis^^ 
sion to arbitration, “ so that the award be delivered undotu 
their hands and seals/’ it was made a question, whether an 
award sealed but not signed was a good award; the point ^re- 
i^eiired being, whether the sealing, which was virtually a ‘ 
ing, was sufficient, or whether the words of tlie submission 
should be intended in common parlance an actual writing of 

ft _ 

their hands. The Judges of the Court of Common Pleas were: 
at first divided in opinion on that point. It was finally 
cided, however, by the whole Court, tliat a virtual signing 
would not do, but that there ought to be an actual signing 
under jheir hands. So in the present case, where an act is 
to be under the hands and seals of die three, a mere virtual 
sealing by any of the three appears to us not sufficient; but it 
ought to be under the actual distinct seal of each, that is to 
say, under a distinct and several sealed impression adbpted by^ 
each of the parties.” 


proof of exe¬ 
cution by 
proring the 
hand-writing 
of subscribing 
witness. 


If a deed or other written instrument is attested, but none ' 
of the witnesses are capalile of being examined, the course then 
is to prove an attesting witness’s hand-writing; and diis will be 
a sufficient proof of the execution; as, where die attesting 
witness is dead— or blind (2) — or incompetent to give evi¬ 
dence, either from insanity (3), or from infamy of character (4-)/ 
or from interest acquired after the execution of die deed (5),-^ ' 
or where the subscribing witness is absent in a foreign coun-.. 
try (6), or out of the jurisdiction of the superior English courts»r. 
so as not to be amenable to thdr process (7),—or where h&a 


• '.'-pn.j* 

(1) Palmer, 109.1 IS. 3uckley v. Smith, Sfsp. N. 

(g) Wood v. Drury, 1 Ld. Raym, 697, ^ 

754 . by Holt C. J. (6) Coghlan v.WilUnmaoh, i Doti^. 

(5) ^n. Abr. tit. Evidence, (T. b. 95 . Wallis v. Delancey, 7 T. R. 

48.) pi. 12. Burnett v. Taylor, 9 (c).. Adam v. Kerr, l Boa. A PuUa,, 
Vet. jun. 381. Currie v. Child, rsi. 

3 Campb, ^83. (7) Prince v. Blackburn, 2 

(4) ' Jones V. Mi|aon, 2 Stra. 835. 250. 1 Boa,dr Pull. 361; ‘Ward 

(5) Gobs v. Tracey, 1 P> Wms. Wells, 1 Taunt. 161.=. liodncttiii^h. 
287.289. Godfrey v, Norris, 1 Stra. Forman, 1 Stnrkie, 90. 

34 . Swire v. Bell, s T* R. 57i. 
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catmot be fennd a&er ifitrict and diligent enquiry. (1) * Illness 
is not a sufficient reason for dispensing with the attendance of 
a subscribing witness : such a relaxation of the rule has not 
yet been made, and it would obviously be liable to great 
abuse. (2) 

The proof of the subscribing witness’s hand-writing, in the 
coses above-mentioned, is evidence of the execution of tlie in- 


. ( 1 ) Anon, case, 12 Mod. 607., by 
Holt C. J. 7 T. R. 266. Cunli^ v. 
Sefton, 2 East, 18«7. Crosby v. Percy, 

1 Taunt. 565. Parker v. Hoskins, 

2 Taunt. 225. Wardel v. Fermor, 
2 Canipb. 282. 


( 2 ) Harrison v. Blades, 3 Campb. 
458, by Lord Ellenborough. The re¬ 
ceipts of a tax-gatherer were oiTcred 
in evidence, and, as he was at the 
point of death, it was proposed to 
prove his handwriting. See Jones v. 
Brewer, 4 Taunt. 47. 




* In the case of Cunliffe v. Sefton, (2 East, 1S5.) it was proved that dili¬ 
gent enquiry had been made after one of the attesting witnesses to a bond 
at the residence of the obligor and obligee, without being able to obtain 
any intelligence of such a person; this was considered a sufficient ground 
for letting in proof of the hand-writij)g of the other attesting witness, who 
had since become Interested as administratrix to theobligee, and was a plain¬ 
tiff on the record. In the case of Crosby v. Percy (l Taunt. 365.), the 
Court of Common Pleas held, that proof of the hand-writing of an attest¬ 
ing witness had been properly admitted, after proof that diligent enquiry 
had been made for him at his usual place of residence, where, in answer to 
the enquiry, information was received, as also from the father of the at¬ 
testing witness, that he had absconded to avoid his creditors, and was not 

« 

to be found. In the cose of Wardel v. Fermor (2 Campb 282.), evidence 
of the hand-writing was admitted, on proof that, twelve months before, a 
commission of bankrupt had been sued out against the subscribing wit¬ 
ness, who had not appeared at the time fixed for his sunender. Sccondaiy 
evidence was admitted in the case of Parker v. Hoskins (2 Taunt. 225.), an 
enquiry having been made for the subscribing witness at the Admiralty, 
whence it appeared by the last report, that he was serving on board of some 
ship, but in. what ship it was not known. It Is not posuble, 1^ any general 
rule, to ascertain precisely in what cases this proof of the subscribing wit¬ 
ness’s hand-writing will be adraitted. Each case must depend upon its owiy 
peculiar.circumstances. But in all cases it ought to be satisfactorily proved, 
that B reasonable, honest, and diligent enquiry has been m^dei without any 
evasion, and without any design to overlook the witness. 

1. X. 


SIS 
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struinent by the party therein named: the sealing/fUK^ 4§Ksrcry 
will be presumed; and, for the purpose of proving the 
tion, it will not bq necessary to prove also the haijtlrvrj^g of 
the party. (1) * With a view, indeed, to establish id/^ity 
of the pai'ty, that is, that the person, who executed |hje, 
ment, is the party to the suit o^ the party charged, proof^ of 
' the party’s, hand-writing will be most important, and the^nimst 
* satisfactory evidence that can be produced. In au ^ 

bond, or on a promissory note or bill of exclmnge, some evi- 

r 

dence of identity appears to be necessary. (2) Proof of the 
witness’s signature proves only tliis fiict, that the instrument in 
question was executed by a person in a certain name; it does 
not prove tlic other important fact, that the defendant is that 
person. Some evidence seems necessary to connect the de¬ 
fendant with the bond or note. Proof of his signature on the 
instrument ^vould be decisive. But such proof is not indis¬ 
pensably necessary; and much slighter evidence would, in the 
• first instance, be sufScient. Evidence, that the ddendant was 
present wlien the note was prepared by the subscribmg wit¬ 
ness, will serve to connect him witli the instrument. (3) 


Proof of exe¬ 
cution, in the 
absence of 
subscribing 
witnesses. 


Where there is no subscribing witness on the deed; 
or where the subscribing witness denies having any know- 

(l) Prince v. Blackburn, 2 East, additional proof might have been 
250. Adam V. Kerr, 1 Bos. & Pull, necessary in that case, to connect 
360. Milward v. Temple, 1 Camnb. the defendant with the bon*l. This 
375. Gough V. Cecil, 1 Sciw. ris not unlikely to have .beaih the 
N. P. 516., cited from MS. In the wound of Lord Kenyon’s Opinion, 
case of Wallis v. Delancey, 7 T. R. The note of the rase is very short; 

n. (c). Lord Ken\on held, and the ground is not 
thnt the proof of the handwrit- (2) Nelson v, Whittal, 1 Barn, 
ipg ,pf one of the subscribing wit- Aid. 21. See also Memot V. Bates, 
who was abroad, was not suf- Bull. N. P. 171. Middleton v.'Sand- 
ikient, in an action upon a bon^ ford, 4 Campb, 24. 

^ Uiat the hand-writing of the obli< (5) Nelson v.Whittal, t^atnvAld. 
gor should also be proved. Such 19, ■ 


* In the case of a deed executed in the East Indies, and attested.)hy a 
^^ness residentthere, the siat, 26 0.3. c. 57. s. 38. enocta^ shall 

. ' basnffidentto prove the hand-writing of to the 

flttestir.^ witness, and that the witness is resident in theJEast.lbfnq^’^^hcn 
this statute wasipossed, the present rule respecting the proof of the exiscudon 
•f a dead bad not been established. 
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ledgb execution; which is the same thing ds if there 


'were no witness at all (l); or where the name of a ficti- 
tious person is inserted (2); or where the attesting witness 
ihs interested at the time of the execution of the deed, and 
'’continued so at the time of the trial (3); or where the 
fitebh, who has put his name as subscribing witness, did so 
* without the knowledge or consent of the parties (4); or if 
after diligent enquiry nothing can be heard of the subscribing 
witness, so that he can neither be produced hiniself, nor his 
hand-writing proved; or if at the time of the execution he was 
of such an infamous character, as to make him incompetent to 
give evidence: in these cases, the execution may be proved, by 
proving the hand-writing of the party to the deed; or by any 
person present at the execution, though he is not endorsed as 
witness (5); or by proof of an admission of the party himself, 
that he executed the deed» 


The proof of the party’s hand-writhig in tliese cases is a suf¬ 
ficient ground for presuming, that the deed was, as it purports to 
be, sealed and delivered. (6) In the case of Talbot v. Hodson, 
an action on a bond (7), the subscribing witness was first called 
to prove the execution, but on his denying that he saw any thing 
of the execution, the co-obligor was examined, having had a 
release to render him competent; this witness stated, that there 
was a seal on the bond, when the defendant wrote his name 
opposite, but that the defendant did not seal it in the witness's 

( 1 ) Grellierv. Neale, Pcake>ft.P. tcrest, after liaving requested him to 
C. ruled hy Ld. Kenyon. Ley attest the execution, with full know- 
V. BalloH, 3 £sp. N. P. C. 173., by ledge of the situation in which he 
Xd. Kenyon. Fitzgerald v. Elsee, 2 stood. Honeywood v- Peacock, 
Campb. 633., by Lav/re'ice J. Lemon 3 Campb. 196* 

T. Dean^ib. 636. n. tw Le Blanc J. (4) M'Craw v. Gentry, 3 Campb. 
Talbot V. Hodson, 7 Taunt. 251. — 232. 4 Taunt. 220. 

Phipps V. Parker, 1 Campb. 412. is (5) Com. Big tit Evidence. (B3^ 
therefore over-ruled. (6) Grellicr v. Neale, Peake, N. 

(2) Fasset v. Brown, Peake, N. P. P. C. 145. Burrows v. Lock, 10 Ves, 

C. 23. ' jun. 474. 

jis (3) Swire ▼. Bell, 5 T. R. 371. A (?) 7 Taunt. 251. jury found 
^ ^ ilefendant cannot object to an attest- a verdict for the plaintiff! Bm wit- 
&g witoe^ winoompeteoc to prove nesses, who were called, ware vary 
ne e^BMj^on on account of his in- near relations of the defendut- 
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presence, nor pul his hand to the seaJ, nor delivered 
as his deed. The Lord Ch. Justice Gibbs considered the^caiV);? 
cumstanoe of the alefeiidant*s writing his name opposite 
seal, on an instrument in which it was affirmed that he sealed^ 1 
was evidence of a sealing and delivery; and the Court of 
Common Pleas were of opIiJoii, that the evidence had beeft^. 
properly left to the jury, and that they had drawn the true 
coikclusion. 


Proof of 
hand'Writing. 


1. Proof by 
witnesses, who 
have seen the 
party write. 


The simplest and most obvious proof of hand-writing is the 
testimony of a witness, who saw the paper or signature actually 
written. But a great variety of cases must continually occur, 
where such a direct kind of evidence cannot possibly be pro¬ 
cured. The wTiting may be secret, as must constantly happen 
in cases of a fraudulent or criniiniil nature; or, if any person 
was present, he may be dead or unknown. In this deficiency 
of positive proo^ the best evidence, which the nature of the 
case admits, is the information of witnesses acquainted with 
the supposed writer, who, from seeing him write, have ac¬ 
quired a knowledge of his hand-writing: for in every person’s 
manner of writing there is a certaiii dis'tinct prevailing cha¬ 
racter, which may be easily discovered l)y observation, and, 
when once known, may be aftenvartls applied as a standard 
to try" any other specimens of writing, whose genuineness is 
disputed. A witness may therefore be asked, whether he has 
seen a particular person write, and aftcr>vnrd.s, whether he 
believes the paper in dispute* to 1^ his liand-writing. This 
course of examination evidently involves tw'o questions; first, 
whether the supposed writer is the person of whom the w'itness 
speaks; and secondly, if he is the person, whether he wrote 
the paper in dispute. The first is a question of identity; the 
second a question of judgment, or a comparison in the mind of 
the witness between the general standard and the writing pro¬ 
duced. 


9 


XTus kind of evidence, like all probable evidence^ admits of 
every possible d^ree from the lowest presumption to tlie 
highest moral certainty. It may be so weak, a.s to be uttuvly. 

11 
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upc^; or 90 strong asi ur the mind of anj re^^i 
sonkble man) to produce conviction. The witness may have 
bdeh in rile constant habit of seeing him write) day after day, 
foi!t ybars together, on common transactions, and in the course 
of intportant business; and what better means can he have of 
gdnirig the most accurate knowledge of his manner of y/riW) 
ing ? On the other hand, it may be found perhaps on ei^‘ 
quiry, that he has seen him write only a few words) many- 
years ago, or only once; or the specimens, which he saw, 
were perhaps slight and imperfect, mmle in a hurry, at distant 
intervals, or from some other cause were not the fair average 
specimens of his general style of writing, but deviations from 
the common form; in which cases, the impression on the 
mind of the witness would be faint and inaccurate. But what¬ 
ever degree of weight his testimony may deserve, which is a 
question exclusively lor the jury, it is an established rule, that 
if he has seen the person write, he will be competent to speak 
to his hand-writing. (1) 

On the trial of Algernon Sidney, as appears from the 
printed report of tliat case (2), three witnesses were called to 
prove a paper to be his hand-writing; the first said, he had 
seen the prisoner write the endorsement upon several bills of 
exchange, and that he believed the paper to have been written- 
by him : this evidence was objected to as a comparison of 
lianil'WTiting, but admitted : the second witness said, he had 
not seen the prisoner write more than once, but that he had 
seen his endorsement ujwn bills, and that tlic paj)er was very 
like it: the third iviUiess said, he had seen several UOte% 
which had come to him with the endorsement of the prisoner’s 
name, and that lie had paid them, and had never been called 


(i) Lord Preston’s case, 4 Bt. Tr. 
4^6, 447. Francift’s case, 6 Bt. 'J’r. 
TO. Layer’s Ciiso, G St. 'iV. 275. 
R. V. Dr. Ilciisey, 1 Burr. 644. De 
l^.Mottc*s case, ilowell’sColI. St.Tr. 
vol. 21. p. RIO. Eiiglcton and 
Coteiicry v. Kingston, 8 Vos. jun. 
438. 474, Stranger V. Searle, 1 Esp, 
N^T.C. If. Garrcls r. Alexander, 


4 Es]). o7. If a written paper boar 
the signature of a person’s Christif^n 
name and siirnninc, the hand-writing 
will not be sufficiently proved by a 
witness who never saw the party 
write his Christian name; Powell v. 
Ford, 2 Starkie, j64. ' y 

( 2 ) 3 St. Tr. 802 . 

- ■ .Cl 
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to account for mis-payment; the whole of thiawidcnwri’Wft 
received. The prisoner, in his defence, still insisted that «lPr 
thinp; but the comparison of hantl-writing had l>een offered 99 
proof against him; and the act of parliament, which reyefae^ 
his attainder, states the acimission of tliis evidence as oue Ilf 
the grounds of the illegality of his conviction. That aett flo* 
cites, among other particulars, that “ there had not li^en 
^sufficient legal evidence of any treasons committed by him^ 
there being produced a paper found in his closet supposed 
to be his hand-writing, which was not proved by any one 
witness to have been written by him; btU the jury *was di* 
retted to believe it^ by cojnparing it with other ^ritiug$ of 
hisJ* {1) However, if the printed report of the trial is cor¬ 
rect, something more than the mere comparison of band¬ 
writing wjis laid before the jury; for, according to tliat report, 
the first witness had seen the prisoner write his name 
several times. And, tliough it may be objected to the testi¬ 
mony of the two last witnesses, that the endorsements, raou- 
tioned by them, w'ere not sulliciently proved to have been 
written by the prisoner, that <ibjection will not apply to ihe 
other witness, whose evidence was certainly admissible.^ The 
same kind of evidence was admitted in Lord Preston’s ca^ 
within a year after the reversal of Sidney’s attainder, and ha 5 
been since received in many cases of great authority. (2) 


ar. Proof by the 
party’s corre- 
spoiKfcnts. 


Another method of ac((uiring a knowledge of hand-writing 
is by means of a written corresjiondence. If a witness has 
received letters on subjects of business, which can be proved to 
have been written by a particular person, or letters of such a 
nature as makes it probable that they were written by the hand 
from which they profess to come, he may be admitted to speak 
to that person’s hand-writing. The same (juestions occur here, 
as have been before mentioned in the case where u witness 
speaks from having seen the person write; and in adtKtion to 
these, one otlier question arises concerning the identity of 


(1) Cited in Lay<ft*’s casc,6 St. Tr. rase of De la Motte, Howelfi CoU, 

^ St. Tr. vol. SI. 810. 

(s) See ante, p. rm. And see the 
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liw pcorsoh'who wrote the letteiv; anHl the admissibility of tho 
evidmce must depend upon this, whether there is good rear 
son to believe^ that the specimens, from which the witness has 
ikrired his knowledge, were written by the supposed writer 
bf the paper in question. If this point is clearly proved, the 
witness, who has received the letters, will frequently be able 
U3^ give more satishictory evidence than one who has seen the 
person in'the act of writing; for the latter may have seen him 
Write but seldom, or on occasions which were not likely to 
excite attention ; while the other may have had frequent op¬ 
portunities of re-perusing the letters, and the letters them^ 
selves, having been written on subjects of business, will pro¬ 
bably have more consistency, and exhibit a fiiirer specimen of 
die general character of hand-writing* 

r 

The first reported case, in which die admissibility of this 
kind of evidence appears to have been decided, is the case of 
Lord Ferrers y. Shirley, which is thus stated in Fitzgibbon’s 
Reports. (1) “ Upon a feigned issue out of Chancery, di- 

Wected to be tried at bar, whether a deed, pretended to have 
heen executed by the Earl Ferrers in the yeq;: 1683, was his 
deed or not, several witnesses were called to swear to the 
hand-writing of the subscribing witnesses then dead, and 
amongst others one J. J., who would have sworn to the name 
of J. Cottiiigton, whose name was on the deed as a witness, 
because he had seen several letters written by Cottiiigton ; 
thereupon he was asked whether he had ever seen Cottiiigton 
write? to which he answered, that he never did, nor ever 
saw the {lerson that wrote the said letters, but that liis master 
(to whom the letters were written for the rent of a part of the 
estate of the late Earl Ferrers, which his said master ,hejU) 
informed him they were the letters of Cottiiigton, thci Lord 
Ferrers’s steward, who was tlie person pretended to have at- 
testec^the deed in question. It was hereupon objected to-his 
testimony, because he could not say with any certainty whether 
or not the writer of the letters was the same person that at¬ 
tested the deed; for Cottiiigton, who was supposed to xvTite 


m 


(1) P. 195. 

X. ]. 4' 




ibe listters) might some, otibex peiBon^ptorlsrintetidmKi 

yf]^ letters for him; aiidthe:coun^ insisted^* that in all<b«B^ 
where a witness would swear to hand-writuig^ Jie ]nu$t>be;sblcr' 
tp:say .that he saw such a person write. The -Court* tgecteth 
the .witness} because he could not ascertain the identity ^of tfa^i 
p^son. But Lord Raymond said, “ It was not necessary.im 
all cases that the witness should have seen the person write^^ 
ta-ithose hand he swears: for where there has been a fixeil - 

t * 

correspondence by letters, and it can be made out, that th^ 

party writing sucli letters is the same man that attested a 

deed, that will entitle a witness to swear to tliat person’s 

0 

band, though he never saw him write.” Page J- said, “ If a 
subsci’ibing witness to a deed lives in the West Indies, whose 
hand-writing is to be proved in England, a witness here may 
swear to his hand, by having seen the letters of such person, 
written by him to his correspondent in England, because, 
under the special circumstances of that case, there is no other 
way, or at least the difficulty will be great, to prove the hand* > 
writing of such subscribing witness.” But Lord Raymond 
differed, and said, “ that these special circumstances could not 
vary tlie reas^i of tlie thing.” It was further objected to 
the same witness, tliat he should produce the letters, that. ^ 
tlie Court and the jury might be able to judge of the resem¬ 
blance between tlie hand-writing of the letters and that on tlie 
tleed; but this was over-ruled by the Court, ‘‘ because the 
witness might well have acquired a knowledge of the character 
of .Cottington’s hand-wTiting, by liaving seen several letters 
written by him.” The rule to be deiiuced Ironi this case is, 
that a witness maybe admitted to speak to a )K'rson’s liaiuL 
wnting,' if he has seen letters which cun be proved to have 
been written by him; but that this antecedent proof of the 
identity of the person is indispensably necessarj^; and further, 
that hearsay evidence of identity is totally inadmissible. The 
case, reported to have been put by Page J., is not very oileariy, 
stated. If it is understood to mean, that where a subscribing 
witness resides abroad, slighter proof of liis signature may be , 
given than is necessary in other cases, it certainly cannot be 
suf^XHTted; but if the meaning is, that his signature may be 



m 


t 

pmriidtiirliie^same^iiuuin^ at if be were de&d) 
wha liat seen letters proved to be 'of his writing, the case ii 
wkftanted by many later aucfaeritiea, which have been already 
ihetitionedj And witli regard to the last objection, nam^y^ 
that die‘ witness ought to produce the letters, that the juty 
might judge of the resemblance, it appears to have been 
made/'as a preliminary objection to the admissibility of his 
evidence, and was tli^efore properly over-ruled. But after 
due witne^ has been regularly admitted to give his evidence, 
it seems reasonable that tlie opposite party should be allowed 
not only to cross-examine as to the number and a{^>earance 
of die writings, which the witness professes to have seen, but 
also to call upon him to produce the writings in court, that the 
jury may judge of the means which the witness had of forming 
his opinion. 

Another authority, in -support of the rule laid down in 
Lord Ferrers v. Shirley, is Layer’s case (1), on a trial for high 
treason, w^here the witness (who had received letters from the 
prisoner on business five years before, which he answered, and 
transacted the business according ]to the directions in the let* 
ters, and had been paid for it,) was allowed to speak to the 
hand-writing of a treasonable paper charged upon the pri¬ 
soner; and, though the witness in this case had seen the pri¬ 
soner write some years before the receipt of the letters, yet, 
independent of that circumstance, his evidence was adjudged 
to be admissible. If he had formed his judgment of the 
prisoner’s hand-writing from these letters alone, “ if the case 
had gone no further,” said the Chief Justice, “ nobody could 
have doubted but that, according to the usual course and rules 
oC evidence, the paper ought to be read.” With respect to 
the interval of time that has elapsed since the witness saW^fiie 
prisoner write, or received letters from him, that is a circumf^ 
sUittce not to exclude him from giving evidence, but to be 1^ 
widi all the other circumstances of the case to the cemsidor- 
ationf of the jury. 

(t-) ffSt. Tr. 275. Cold V. Jones, I Black. Rep. 384. $.P. 3 Ves. 4c. 
Btiam. 172. 






^Tilts' rate of orideno^ appears not to haV^'1)IW''iief^efltat 
the dme of the memorable trial of the seven bishc^s^ ^iithd 
were tried for a libel in the fourth year of Janies IL In 
course of that trial, a witness, called to prove the signattfKf^ 
of one of tlie bishops, said he had received letters from hint' 
on buriness, and that he had done what the letters’reqaifod^^ 
and Aat he believed the signature in questim to^ Ife thttj 
,biih(^’s hand-writmg, but could not swear that those tetters; 
were written by hun.(l) This was the strongest evidence 
in the case, excepting the proof of the archbishop’s signature^ 
which was proved by one who had seen him write. But MK' 
Justice Powell thought it an objection to the evidence bfefore 
mentioned, that the witness had never seen the bishop writer 
and that tlie receipt of the letters was not sufficient, unless he 
could also swear who had written them. A long and de¬ 
sultory argument ensued on tlie admissibility of the paper in 
question, the counsel for the prosecution insisting, that the 
signatures of the bishops had been proved, and the counsel on 
the other side, that the proof was insufficient Mr. Justiee 
Powell said (2), he thought the paper had not been 
ciently proved to be subscribed by the bashopsi It is too 
slender a proof for such a case. I grant you,” he added, 
cavil actions a slender proof is sufficient to make out a inan!| 
hand, as by a letter to a tradesman or a correspondent, or die 
like; but in criminal causes, such as this, if such a proof is 
allowed, where is the safely of your life, or any man’s lift: 
here ?” The Judges were equally divided in opinion, and the 
paper was not allowed to be read. Thus it appears, that at 
that time the rule of evidence, which has been mentioned', 
was not admitted in criminal cases, though even then it was 
acknowledged to be reasonable in cases of a civil nature. 
But this ^tinction is no longer made. If the rule is truo ite 
the one case, it must be equally true in the other; for the 
rules of evidence, which are the laws of truth, must be uns* 
fovta and universal. . > 


(1) 4 St. Tr. SS8. 


(S) P.S45. 




been, xqwtioned, tlie pnM>fi 9 fdhlid- Comparison 
writing ,is founded on a knowledge of tlie general charactei:. 

Tbe witness is supposed to have formed a . standard in his 
mindp ^id with that standard to compare the writing in ques¬ 
tion* But no otlrnr kind of comparison will be allowed. It 
i^ aat,!f^tabli^ed rule of evidence, that hand-writing cannot be 
proved^ c^nparing the paper in dispute with any other 
papers aekiuowledged to. be genuine* The reason, usually 
assigned, is, that unless a jury can read, they would be unable 
to institute a cmnparison, or judge of the supposed resem¬ 
blance (1).; a reason, however, which appears to be too nar¬ 
row for a rule of such general application. Another reason, 
for rejecting such a comparison, seems to be, that the writings 
intended as specimens to be compared with the disputed pa¬ 
per, would be brought together by a party to the suit, who is 
interested to select such wTitings only as may best serve his 
purpose, and they are not likely therefore to exhibit a &ir 
specimen of tlie general character of hand-writing. It has 
been thought by some an inconsistency in the rules of evi¬ 
dence, to allow a witness to compare in his mind the disputed 
paper with the impression, which a short and transient view of 
writings may have made upon his memory; yet, on the other 
hand, not to permit the jury to compare it with writings, 
proved to be authentic, present in court, and open for inspec¬ 
tion. The only answer which occurs to this objection, is that 
liefore suggested, namely, that the writings, whicli are pro¬ 
duced as specimens, having been selected by an interested 
party to .serve a prcscjit purpose, are open to suspicion, and 

liable to the imputation of contrivance. 

1 

A witness who has seen a person write, and yet retains no 
distinct impression of the hand-writing, may be allowed to re¬ 
vive his meinoiy by looking at the paper which he saw written, 
and which he has kept in his possession, and may then dedare 
his opinion as to the genuineness of the paper in question. 

“ Here,” to use the words of tlie present Chief Justice of the 

(t) Maeferson v, l'hoyte!>, Peake, N. P. C> Brookbard v, Woodley, 

Ib. n. (i) 




Common Pleas, in a case 6f this nature, basis-'is laid 
in the fact of the witness having seen the defendant'onca ^ 
sign his name. But his meinoi^ is detective. He then -J 
recurs to a paper, which he knows to be an authentic writ* *^ 
ing. He uses it to retouch and strengthen his recollection, ' 
and not merely for !he purpose of coinparisoai’'(l) If a- 
witness, after seeing a person write only once, is allowed to 
' give his opinion on the similarity of handwriting, from the im*'* 
pression which that solitary specimen of writing has left upon 
his mind, though he may not have seen the specimen since it 
was first written ; d Jmiiori is the witness competent, if he has 
kept the impression fresh and strong by a frequent inspection 
of the writing, or if he has had an opportunity of restoring 
the first impression even by a single perusal. A perusal of 
this writing, even at the moment when the witness is called 
upon to give his opinion on some other paper, may serve to 
strengthen the memory, and for that purjiose seems to be 
strictly regular. There would be great danger in allowing 
papers, which the witness has not seen written, to lie put into 
his hand, under pretence of reviving his recollection; the 
danger is, that such a contrivance would not restore the rm- 
pressiori formerly produced, but rather ser\'e to create a new and 
different impression ; to permit an inspection of such pajiers, 
w'ith a view to assist the witness in judging of some other 
disputed paper, wouid in effect be admitting a comparison of 
hand-writing: but in die case proposed, where the witness 
looks at die identical paper, which he saw written, and from 
which his mind received the only impression it ever liad of 
the writer’s style, there is no danger of contrivance or collu¬ 
sion; and the mind must surely be better able to form an 
opinion, when the miemory has thus been strengthened and 
refreshed, than when it trusts only to the first fleeting impres¬ 
sion, which from w^t of retouching would become gradualfy 
fainter and more indistinct. 


When the antiquity of a writing, purporting to heitr a jicr- 
soil’s signature^ makes it impossible for a witness to sw^i:'^ 


{ 1 ) Burr v\ Harper, Holt, N. P. C. ^20. 




thatrjie ihiis>,^Ver seen- tho party it W been heldfU^ > 
cient^ that die witness should have become acquainted wi^hr, 
his nianDer of signing his namC} by inspecting other ancient 
writings which bear the same signature, provided those ancient, 
writings have been treated and regularly preserved as authen? 
tic. documentSk Thus, where a parson’s book was produced, 
to prbve a modus, the parson having been long dead, awit* . 
ness who had examined the parish-books, in which the same 
parson’s name was written, was permitted to swear to the. sir ; 
militude of the hand-writing; “ for it was tlie best evidence in 
the nature of the thing, for the parish-books were not in the 
plaintifTs power to produce.” (1) Hence it may be inferred, 
that if the parish-books could have been produced, they might 
have been brouglit into court, and a comparison made between 
those signatures and the signature in question- And this 
inference is supported by two late cases (2), in which a signa¬ 
ture in an entry, purporting to have been made by a person 
long since deceased, was allowed to be compared with another 
signature of the same person in a deed of settlement, and this 
evidence by comparison was iulmitted, on the ground, that at 
such a distance of time no better evidence of the fact could be 
obUiined. * 

(1) By Lord Hardwicke in Chanc. wood v. Wood, 14 East, JSS. S. F. 
I>or. 1746, cited in Bull. N. P. [236.] See Randolph v. Gordon, S Price, 

(2) Bninev. Rawlins, 7 East, 282. 317. 

n. (o), ruled by Le Blanc J.; More- * 


* In an earlier case, before Mr. Justice Yates, this kind of evidence was 
rejected. The plaintiff in that case, in support of a modus, produced a ' 
paper containing a particular of tythes, and said to be the hand-writing of • 
the deceased rector. In order to prove that this was the writing of the, 
rector, whose name it bore, the plaintiff’s counsel offered to produce several 

^ I 

returns of births and burials in the parish, purporting to have been ma'dh 
and signed by the same rector; and on comparing the signature on 
returns with that on the paper, the hand-writing, it was said, would appear 
to ba by tlte same person- But Mr. Justice Yates rejected the evideuec. 
Brookbard v. Woodley, Appendix to Vin. Ah. vol. 4, 267^ Peake, N. P.C. 

J t i ' w • ^ ' 

w. s. c. 




'^6 Of the A^eetnents., 

Evidence as to In a case, where the question was, whether a will had been 
of hand-”*^** forged, a clerk of the gejneral post office, who had been rcgu- 

writing. jj^ply employed to inspect franks luul detect forgeries, was ad¬ 
mitted by the Court of King’s Bench, on a trial at bar, to 
speak to tlie general appearance of the hand-writing of the 
will, and to give his opinion, whether it was written in a na¬ 
tural or imitated character. (1) The judges considered it en¬ 
tirely a question of art, which might be answei'ed by a witness 
of skill and experience. The witness, however, in his examin¬ 
ation, admitted that he had never detected an imitatioa of 
the hand-writing of an old person, who wrote with difficiiky, 
and might be supposed frequently to stop; and tliat they 
judged principally by seeing, whether the letters were what 
they called painted, or passed over by the pen a second time, 
which might happen to any person from a failure of ink. In 
the same case, after the witness had proved that the will was 
not genuine, he was shewn a paper admitted to have been 
written by a person suspected of forging the will, and was then 
asked, whether in his opinion that paper and the will had been 
written by the same person. The question was objected to, 
but admitted by the Court; yet this was evidently a mere 
comparison of hand-writing, and a sort of comparison the 
least of all to be trusted, as it was an attempt to trace a re¬ 
semblance bet\^'een two papers, which the writer would endea¬ 
vour to make as unlike as possible. This subject was much 
disaissed in the case of the King v. Cator(2), tried before 
Mr. Baron Hotham, from which case this distinction may 
properly be made, namely, that persons of skill may be called 
to ascertain whether hand-writing is genuine, or whether it 
was written at interrupted strokes, like the writing of a 
person attempting to imitate the hand of another; but they 
cannot be allowed to give their opinion on this point, whether 
the same hand, which wrote another paper, wrote also the 
feigned paper. 

(1) Revet V. Braban, 4 T. R. 497, . (a) 4 Esp. N. P.C. 117. 14S{ 
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Sect. III. 

Of the Proof of WiUsn 

<1 Thb statute of frauds enacts (I), that all devises of lands Fonn[ofvilL 
w tanennents devisable by that statute, or by the statute of 
villa (2)^, or by force of any particular custom, shftll be In 
vriting, and signed by the party so devising the same, or by 
some other person in his presence and by his express direc¬ 
tion, and to be; attested and subscribed in the presence of the 
said devisor by three or four credible witnesses, or else they 
shall be utterly void and of no effect 

This clause describes the solemnities, which Ought to attend Witnesies. 
die execution, and particularly adverts to the character of the 
witnesses and the situation of the devisor, at the moment 
when the act of attestation is performed. That the statute 
had a main view to the quality of the witnesses,’’ said Lord 

(1) St. 29. C.S. c.x 8.5. ( 2 ) St. 32 H. 8. c.i.I explained by 

St. J4 H.8. c.5. 


* The statutes of the 32d and 34th of Henry Vllf. gave the powisr of 
devising to such persons only as held by socage, and had an estate of in¬ 
heritance in fee-simple. But copyholds, not being held by socage-tenure, 
could not be devised under these statutes, nor were they made devisable by 
any clause in the statute of frauds; they were considered to be in their na¬ 
ture not properly the subject of a devise, as not passing by a will merely as 
a will, but by will and surrender taken together. The practice used to be, 
to surrender to the use of the owner’s last wUl, and on thk surrender' the 
will would operate asa declaration'of the use, and not as a devise of tbe land 
iUclf. A devise therefore of copyhold lands, or of cu^omary lands which 
pass by surrender and admittance, would not require any attestation; nor 
would it require a signature, unless a signature were made necessary by the 
terms of the surrender to the use of the will. Wagstalf v. Wagstaflj 2P« 
Wms. 258. TufTnell v. Page, 2 Atk. 37. Carey v. Askew, 2 Bro. Ch. 
Rop. 58. Doe dcm. Cook v. Danvers, 7 East, 299. 322. But it has been 
enacted by a late aqt of parliament, st. 55 G. 3. c. 192. that a dispoMtion of 
copyhold estates by w91 shall be cfTertual witlmut a pre^ous surrender to 
the. uses of the will 
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Camden in the case of Hindson v. Kersey, will appear from 
this consideration, namely, that a will is the only instrument 
in it required to be attested by subscribing witnesses at the 
time of execution; while leases, marriage agreements, declar¬ 
ations, and assignments of trusts were only required to be 
in writing and signed. These are transactions of health and 
protected by valuable considerations, and antecedent treaties ^ 
'but a will is often executed suddenly in a last sickness, and 
sometimes in die article of death; and die great question to 
be asked in such cases is, whedier the testator was in his 
senses when he made the will ? and consequently the time of 
the executioii is the critical moment, which requires guard 
and protection. Wliat is the emplo 3 anent of the witnesses ? 
It is to inspect and judge of the testator’s sanity before they 
attest, and iff he is not capable, they ought to reftise to 
attest. In other cases, the witnesses are passive, here diey 
are active, and in truth the principal parties to the transac¬ 
tion. The testator is intrusted to their care.”(l)* According 
to this reasoning, the credibility or competency of the wit¬ 
nesses, (for the term “ credible” is to be construed in this pas¬ 
sage as synonymous with “ competent,”) must be considered 
with reference to the time of attestation; so that, if one of 
three attesting witnesses would have been incompetent to give 
evidence at the time of his subscribing, as from want of reason, 

(1) Hindson v. Kersey, 4 Burn. Eccl.L. 88. 


* There has been a difFerence of opinion respecting the meaning of the 
term ** credible’* in the fifth section of the statute of frauds. Lord Mans- 

t 

field thought it inaccurate, and that it had slipped into the statute as a word 
of course; and that the witnesses need not be competent, as that word is 
understood in Jaw, at the time of the execution. “ If all the witnesses,” 
said Lord Mansfiel<( “ swear that the testator did not execute, if they had 
at the time the worst characters, and had committed the most infamous 
actions, yet their attestation answers the necessary form, because the testa¬ 
tor meant to comply with the law, and might not know them to be bad 
men. Objections to the sufficiency of the subscribing witnesses,” he added, 

** should be left to be Judged of, as c"ses arise, by general principles, by 
analogy to the law witnesses in other instances, and by arguments drawn 
from the nature and fitness of the thing with regard to justice, convenience, 
and the intent of the statute.” Wyndham v. Chetwynd, l Burr. 418. 419. 



Sect. 



of some fnfftmotis offence;) (1) the #Hr4y' 
ifot’ d«ly executed within the statute of fraiuls. Upon thh 
prfwctple it was determined, soon after the passing the 
statute, dtnt a devisee could not attest a will, under which he 
took an interest. (2) But considerable doubts were afterwards 
entertained, whether the competency of such an interested 
))crson might not be restored by a release, payment, or extin¬ 
guishment of all his interest, so as to admit him to prove the 
*jxecution. (S) In consequence of this difference of opinion, 
the legislature passetl an act, which, (after reciting, that it had 
fiecn doubted, who were to be deenic<l legal witnesses within 
the statute of frauds,) enacts (4), that if any jxirson shall at* 
lest the execution of any will or codicil, (to whom any bene¬ 
ficial <leviso, legacy, estate, interest, gift, or appointmenl 
•ifFecf.iiig any real or jiei’soiial estate, except charges on lan<l, 
A;c. fi>r payment of debts shall lie given,) such devise, Icgac)^ 
^c. shall, so fiir only as concerns such person attesting the 
execution, or any person claiming undei* him, l)c utterly null 
and V4)ul; ami sucli jxirsoii shall be mlniitted as a witness to 
iho execution of such will or codicil, within the intent of 
the said act, iiotwillistanding sucli devise, legacy, &c- And ill 
case any will or ctidicil shall he charged with any debt, and 
any creditor, whose debt is so charged, shall attest the execu¬ 
tion of such will or codicil, every such creditor, iiotwillistanding 
<uch cliaiw- shall be admitted as a witness to the execution 

r> " 

of such will or codicil, \vitluii the inUail of the said act: Pro¬ 
vided always, that tlui credit of every such witness so attesting 
die execution of any will or codicil in any oi‘ the cases within 
this iu’t, iuul all eircuiustiiuces relating thereto, shall bo sul)- 
ji'Ol to the coiisideralitm ami determination of the Court and 
the jury, beliire whom any such witness shall be examined, or 
liis testimony or attestation made use of, in like manner as ■ 
the eredit of witnesses in all other cases ouglit to be consi- 
<lu^*cd iunl determined.’' It had been determined, long before 


(j) Pcndoi'k V. Mackinder, Willch’s 

(e) HilliartI v. l Lord 

t\)in. Ifq» •>!. S. C. 
(*■>)'Hk e*on this* ‘.uJ>ri*ri AnMcy v.- 


Dow-'iniJ^ 2 Sira. ms.?. Wyndluun.vv 
ClK‘lw)nd, 1 HuiT. * 111 . tiiiulsoi^v. 
Kerst'v, 1 Uiini. L. 88 

c.fi. 8. 1,2. (?. - 


M M 



SSO Of the Proof, of Wilis. CCh^«. 

this act^ that an executor^ who took nothing under, the will, 
and had no interest in the surplus, was a competent witness to 
prove the will in u cause concerning the estate. (1) 


Proof of con 
tents of will 


The best proof of the contents of a w'lll is the original will 
itself. An exemplification under the great seal is not evi¬ 
dence in an action of ejectment (2); nor is the probate of a 
will in tlie spiritual court any proof of a devise of real pro¬ 
perty (3), even where the original is lost (4), for that court 
has no power to grant A probate of such devises, or to 
authenticate them on its rolls. But where the contents of a 
will are given in evidence, not to establish a ilevise, but 
merely for the purpose of proving a pedigree stated in the 
will, the rolls of the spiritual court, which has authority to 
enroll, have been tliought admissible-(5) And similar evi¬ 
dence has been admitted, where a party to the suit had no 
right to tile possession of the will, and could not produce the 
original. Thus, in an avowry lor a rent-charge, where the 
avowant claimed under a will, which he could not produce, 
as it belonged to the devisee of tbe laud, tbe ordinary’s re¬ 
gister of tbe will mid proof of former payments were held to 
be sufficient evidence against tbe plaintiffi who was tbe devisee 
of the land cbargetl. ((>) In such a case, however, though the 
party cannot produce the will, he ought to give notice to the 
other party to produce it. (7) 


Proof of exe¬ 
cution by 
subscribing 
witness. 


The execution of a will is to be })roved by the subscribing 
witnesses, if the}' are alive and can be produced. On a trial 
at common law, all the circumstances may be proved by a 
single witness; that is, upon the sujjposition, that there are 
two others who would be allow'ed to give the same testi¬ 
mony. (8) If the opposite party disputes the regularity of 


(1) Anon, case, 1 Mod. 107. Bet- 

tison V. Sir R. Bromley, 12 East, 2.50. 
Phippi V. Pitcher, i Mmldock, Rep. 
\44. 6 Tuniu. 220. S. C. 

( 2 ) Coiiiherh. 

(3) See ante, 

(4) I Ld. Ravin. 752.; See St. Lcgar 


V. Adams, i Ld. Rayni. 751. Skinner, 
174. 

(.5) See ante, p. 598. 

(<i) Anon, case, Rep. temp. Holt, 
298. * 

(7) See ante, p. 275. 

(8) By Lee C. J. in Anstev v. Dow- 
i>ing, 2 6tra. 12.54. Bull. N’ P. 20'4. 



S6ct. 3.] Of the Proof of Wills.' 

the cixecutitm, he may call any of the other witnesses; but a 
devisee will not be obliged to^call the rest, if one alone can 
prove all the requisites to establish the validity of the will* 
This is the rule in courts of common law. liut on a bill filed 
in Chancery to establish a w^ill, the rule is, that all the wit¬ 
nesses ought to be examined by the plaintiff. ‘‘ It is the in¬ 
variable practice in Chancery,” said Lord Camden in the 
case of riindson v. Kersey (l), never to establish a will, 
unless all the witnesses are examined, because the heir has a 
right to proof of sanity from every one of those, whom the 
statute has ])laced about his ancestor.” And on the trial of 
an issue direrled by the Court of Chancoiy, to examine the 
validity of a will, all the attesting witnesses ought to be 
<’\amhied; fin* the Issue is part of ihc jiroceedings of the 
court. When the court sends an issue to b(» tried, it reserves 
to itself the review of all that passes; and there w'ould be an 
ineoiisistency in requiring, that all the three witnesses should 
i)e examined in the Court of Chaiicory, yet dispensing with 
their examination on the trial of an issue at law. (2) 

'Fhe facts, to be proved by the subscribing witnesses, are, 
that the devisor signed the will, or that another person signed 
in his presence and by his express direction, and that the 
witness and two others attested and subserihecl in the presence 
of tilt' deviso?*. 

First, as to the signing by the testator, it is not material in 
what part of tlie will he makes his signature. The statute 
))rcscrihes no particular forn^ and does not require him to 
subscribe, but sinqdy to sign. It w'as therefore determined, 
in a case soon after the passing of the statute, that, if the 
t(‘Stator writes his name at the beginning or on the side, the 
siirniiiir is sullicient. (fO w hore a wall consisted of several 

distinct sheets, some of w hich the tesUitor signed, and intended 

( 1 ) ^ Burn. Eccl. L. 05. Ogle v. (5) Lcniaync v. Stanley, 5 Lev. I. 
Cook, 1 Vcs. 177.; Townsend v. Ives, Hilton v. King, 5 Lev. «(>.' 9Ves.jun. 

I Wikeis. S.P. t-Ns. t 

(l*) Bootle V. Blundell, I Cooper, 

Cli. Hep. I5r; 

• 
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to sign the rest, but was not able, Lord Mansfield thought 
this was not a signing of the whole will. (1) According'to 
Freeman’s report of the case of Lemayiie v. Stanley (2), the 
Court said, “ It is not necessary to write; for some cannot 
write, and their mark is then a sufficient signing; others have 
their name on a stainp, and that is good enough.” In that 
case also, three Judges held, that if the testator had put his 
, seal, that would have been of itself a sufficient signing within 
the statute; but Levinz J. doubted, on the authority ot a case 
in Rolle’s Abridgment, where the Court held, that an awani, 
which by the submission ought to have been sigiicd by the arbi¬ 
trator, was not good in law, because it liad been only scaled, (3) 
Lord Raymond ruled in a case at nisi prius (4), and Loril 
Holt is also reported to have said (5), that scaling was a sign¬ 
ing within the statute. But later authorities a])pcar to have 
considerably shaken this doctrine ((>); and now the established 
rule seems to be, that sealing witlioiit signing is not a suffi¬ 
cient execution of the will. A bare sealing certainly caniu)t 
answer the purposes which the legislature hud in view; it 
caimot identity the instrument, nor docs it bear, like writing, 
any peculiar character. “ The statute,” said Lord Ilard- 
wicke, in one of the cases upon this subject (7), “ by requiring 
the will to be signed, undoubtedly meant some evidence to 
arise from the hand-writing; then how can it be siiid, that 
putting a seal to it would be a sufficient signing; for any one 
may put a seal; no particular evid<ince arises from stealing; 
common seals are alike; no certainty or guartl arises li'om 
tlicnce.” 

In a late case, where it ai)pearcd that the testator was blind, 
the Court of Common Pleas dctcrminetl, that it was nut neces- 


(l) Right dem. Cater v. Price, 
1 Doug. 241. 9 Ves. 249. Wiilker 
V. Walker, l Merivale, 503. 

(?) P- 55S. See also Ilindiinn 
V. Kersey, 4 Burn. Eccl. L. 92. S. P. 
by Pratt C J. 

(3) Sec ante, p. 512. 

(4) vVarneford *v. Warncfonl, 2 
Stra. 764. 

(.*») Lee V. Lihl), i Show. G8. 


(g) Smith V. Evans, 1 Wils. .’51.*., 
by Parker C- B. and the two other 
Barons present: Grayson v. Atkin¬ 
son, by Lord linrdwirke, 2 Ves. ; 
Ellis V. Smith, I Vcs.jun. M., hy 
Parker C. B., AVjIIcs C. J., and Sir J. 
Strange. See also 17 Ves. 4'If’, 
18 Ves. 175. 

(7) 2 Ves. 459. 
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sary to read over the will, previous to the execution, in the 
presence of the attesting witness. (1) “ The statute of frauds,” 
said Mr. Justice Heath on that occasion, “ only requires that 
the tesUilor shall execute the will in the presence of the at¬ 
testing witnesses, and in ordinary cases when that is done, 
all is done that is necessary. In the case of a blind .man, 
stronger evidence would be required than the mere attest¬ 
ation of signature, but in this case there was that stronger 
evidence, which the peculiarity of the case seems to call for. 

In the course of the argument sufficient attention has not been 
paid to the distinction between what shall be deemed a literal 
compliance with the provisions of the statute, and what suffi¬ 
cient proof to rebut any iinputiition of fraud. The (juestion 
of frauil is for the jury entirely, and here they found the will 
(o be a valid will.” 

The subscribing witnesses are to attest the signing; but the Attestation, 
statute does not direct that they shall see tlie tesUitor sign, or 
that he should sign in their presence. It requires only an at¬ 
testation of the signing. Now, at the time of making that act 
of ])ar1iainent, and ever since, if a bond or tleed had been 
signeil by the party, who afterwards ackuowlcilgcd it to be his 
hand-writing before witnesses, that was always considered to 
bo evidence of the signing by the })crson executing, and a suf¬ 
ficient attcsUition by the subscribing witnesses (*2): and the 
rule is precisely the same, where a note or declaration of trust, 
or any oilier instrument which retjuires a bare signing, is ac¬ 
knowledged before witnesses. From analogy to these cases? 
it has been determined in the case of wills, that the subscribing 
witness need not see the act of signing, but that it will be suf¬ 
ficient, if the testiitor has acknowledged to tliem, cither to each 
separately or to all at (he same time, that the will is his, or 
that the signature is his hand-writing. (3) And the subscrib¬ 
ing witnesses need, not express iu their attestation, that they 

(l) Longcluiinp v, Tibh, C New 'J Vcs. Ellis v. Smith, 1 Ves. 

Rep. 415. jan. 11. AtUly v. Grix, 8 Ves. 

(e) 13 Vo.Sec ante. p. 50 i;. .'ioi. Wcsibecch v. Kcouedy, 1 Ves- 
{. 1 ) Stouclunise v, Evcl>’ii, > V. Beam. 3v>-* 

Wms, 'J53. Grayson v. Atkin:>on, ^ 

M M 3 
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subscribed their names in the presence of tJie testator} but 
whetlier they did so subscribe, is a question for the ctHisider-. 
iition of the jury, to be detennined upon the evidence. (1) 


The statute requires tlie witnesses to attest the signing mul 
to subscribe, but does iu;t direct that they shall be all present 
at the same time; and although an attestation and subscrip¬ 
tion by all the witnesses at the same time would be the best 
security against fraud and imposition, by making each a check 
upon the other, yet in the interpretation of the statute courts 
of law early determined, and it is now an establislied rule ot 
property, that tlie witnesses may subscribe at several times. (2) 
An attestation by a mark lias been adjudged to be a siifficit nt 
subscription within the meaning of the statute. (3) 

It is not necessary that the testator should declare the in¬ 
strument, executed by liim, to be his will, or that the witnesses 
should attest every page, or that every page should be parti¬ 
cularly shewn to them. (4) The wdiole will, however, ought 
to be present at the time of attestation; for il' a person 
makes a will ou several pieces of jiaper, and there are three 
witnesses to the last paper, and none of them ever saw the 
will, this is not a sufficient execution, (5) liut unless there is 
positive proof tliat the entire will was not in the room, the 
question, whether it was so or not, is a question of fact, to be 
left with all the particular circumstances of the case to the 
consideration of the jury. (6) 

The witnesses are to attest mid subscribe in the presence 
of the testator; and as the object of this provision was to 
guard against fraud, and prevent the substitution of a false 
will in the place of the true one, the obvious meaning of tli 


(1) Rricc V. Smith, Willes's Rep. i. 
4 Taunt. 217. As to the execution of 
wills, under powers, see ante, p. 507. 

(2) Cook V. Parsons, Free, in 
Chan. 185. Jones v.cLakc, 2 Atk. 
177-, in note. ^ P., admitted in 2 Vej. 
4 78., aiul in 1 Ve.r pin. 14. 


(3) Harrison v. Harrison, 8 Vcs- 
185. Ajddy V. Grix, ib, 504. 

(4^ Bond V. Scnwcll, 5 Burr. 1775. 
1 Black. Rep. 407. 422. 451. 

(5) Lea V. Libb, 3 Mod. 262. 
1 Eq. C:is. Ab. 405. S. P. 

(fi) Bond V xScawcll, 3 Burr. 1775. 
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statute must be, that the testator should be in such a state of 
mimi, and in such a situation, as to be capable of seeing the 
witnesses in the act of subscribing. It will not be a good 
execution, if the tesUitor was in a state of insensibility (1), or 
if it was impossible for him to see the witnesses subscribe. 
“ It is enough if the testator might see, it is not necessary 
that he should actually sec them signing; for at that rate, if a 
man should turn his head back, or look of}*, that would 
vitiate the will.” (2) But if the jury find the fact, that the 
testator might have seen what was passing at the time of the 
subscribing, then it will bi; presunmd in favour of the attest¬ 
ation, that the testator actually saw what lie might have seen. 
In one case, the testator was sick in bed, and the witnesses 
withdrew into a gallery, and there subscribetl it; between 
which gallery and the bed-chamber, where the testator lay, 
there was a lobby with glass doors, and part of the glass was 
broken. (S) In another case, the testator lay in bed in one 
room, and tlie witnesses went through a small passage into 
another room, and there set their names at a table in the 
middle of the room, and opposite to the door, and both that 
and tlie door of the testator’s room were open, (d-) In a third 
case, the tesUitrix sat in her carriage opposite the window of 
her attorney’s oilicc, in which office the witnesses subscribed 
their names. (5) In all thesi* cases, (and in others, which 
might be mentioned to the same eflect, <lil}ering only in their 
peculiar circuinstiinces,) the execution was hehl to be suffi¬ 
cient, the material fact being proved, that the testator might 
liave seen the nltcstntion, if lie had chosen to look. 

If one of the subscribing witnesses can prove the execution, 
(as, that the testator signed in the presence of himself and two 
other witnesses, or that he acknowledged his signing to each 
of thoin, and that each of the witnesses subscribed in his 

(1) Cater v. Price, I Doug. 24 1 . (.'lyCasson v. Dude, 1 Brown. Ch. C- 

( 2 ) Shires V. Glascock, 2 Salk. 687. 90. See also Doc dem. Wright and 

(.7) Sir G. Shcerb's case, cited others v. Manifold, 1 Maule & Selw. 

Garth. 81. 2f)4. » 

(4) Davy and another v. Smith, 

^ Salk. Siis 
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presence}) this will be a sulHcieiU proof of the will witlioui 
calling Uie others. But if the witness, who is called, con only 
prove liis own share in tlie transaction, i\s must huptien, 
where the testator acknowledged his signing to the witnesses 
separately, the other witnesses ought in that case to be called. 
11' they 4U*c dead, or insane, tlieir hand-writing, and the 
hand-writing of tlie testator, ought to be proved; it will then 
be a question for the jury, whetlier under the circumstances 
of the case it is probable, that all the fornuilities of the stnlute 
were regularly observed. (I) The clause of attestation gene¬ 
rally expresses, Uiat the witnesses subscribed in tlie presence 
of the testator; but such a statement is not absolutely iieces- 
siuy; and though it is entirely omitted, tlic omission will not 
conclude the Jury from finding, that tJie will was so subscribed. 
In the case of Croft v. Pawlet (1), the attestation was, that 
tile will had been signed, sealeil, published, anil declared as 
his last will, in tlie presence ol* the subscribing witnesses; Uie 
witnesses being deiul, and their signatures proved in the 


common way, it was objected, that this was not an execution 
according to the statute of iVauds; for the signatures ol' the 
witnesses could only stand as to the iacts to which they had 
subscribed, and signing in the presence of tlie testator was 
not one; but the Court were of opinion, that this was a 
matter of evidence to be lel’t to the jury, and they gave a 
verdict in favour of the will. 


Subscribing 
writ ness 
abroad. 


If a subscribing witness is abroad, w lio ouglit to be called 
if he could be produced, his hand-writing may be proved 
in tlie case of a will, as in cases on the execution of a deeil, 
and the rule, appears U) lie the same in courts of equity. 
Thus where a question arose, whether it was necessary to 
send out a commission to examine one of tlic witnesses, w'ho 
was in Jamaica, Lord Alvanicy, then Master of the llolls, 
lield that it was not necessary to have his examination, but 
lliat the case was the same, as if the witness were dead (2): 


(t)Hanu:> V. Jainc.-i, I2 Comyjib’s 
Rc|). J30. Croft v***pHwlct, Stru. 
1 ioi). Brkc V. bmilh, Wilics’a Rq). 1. 

S.P. 


(v;) Ld. Cairingioii v. Puync, S 

111 . 
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tiic heir at law, lie observed, did not make a point of it, 
but submitted it to the Court; and he cited a case, where it 
was thought not only unnecessary, but very dangerous to send 
the will abroad. And in anotlier case, where it was ob¬ 
jected that one of the witnesses was abroad, Lord Chancellor 
Thurlow said, he doubted, whether the rule had ever been 
laid down so largely, as that Uie will could not be proved 
without examining all the witnesses, although that had been 
the practice. (1) 

If a subscribing witness should deny the execution of the Witness, de¬ 
will, he may be coiitnulicted as to that liict by another sub- Jlc-idii'nythe 
scribing witness; and even if they all swear, that the will was 
not duly executed, the tlevisee woulil be allowed to go into 
circumstantial evitloncc to prove the due execution. (2) If 
one of the subscribing witnesses impeach the validity of 
the will on the grounil of fraud, and accuse other wit¬ 
nesses, who arc dead, of being accomplices in the fraud, 
the devisee may give evidence of their general good cha¬ 
racter. (3) 

When the subscribing witnesses are dead, and no proof of Prool of old 
their hand-writing can be obtained, as must frequently hap- 
jHjn in the case of old wills, it will be suiricient to prove Uie 
signature of the testator alone. In a case (4), where the 

(1) Powcl V. Cleaver, J Brown. 1096. Lowe v. JolifTe, 1 Black. Ucp. 

Ch. C. .'io-l. See Grayson v. Atkin- 365. 

son, *2 Ves. 160 . (3) Vide supra, p. 303. 

(2) Austin V. Willes, Bull. N. P. (-i) M*Kcnirc v. Fraser, o Vcs. 

11G4. Pike V Badincring, cited 2 Stra. jun. 5.* 

• In Calthorpc v. Gough and others, at the Rolls, (4 T. R, 707. n. (a), 

709. n. (t),) a will thirty years old, reckoning from the date of the will not 
from the testator’s death, was not proved by witnesses, and it was said at the 
Imr, that proof was not necessary on account of the age of the will; and in 
»iip{)urt of this a case of Mackcry v. Ncwbolt was cited, in which Sir Lloycl 
Kenyon, then Master of the Rolls, decided, that a will above thirty years 
old should be read without proof, although the testator had died very re¬ 
cently. Tliut point, however, was not decided in the case of Calthorpc 
V. Gough, because the plaintiff, the heir at law, adulitted the will, and 
olaiiiicil under it* 3cc on this aubjcct, Lord Ranclifle v. Purkyns, 4 Dow. 

Rep. 202. 
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harul-writiiifr of two subscribing witnesses was proved, and 
no account could be given of the third, the will being above 
thirty years old, and the testator having been dead tor 
twenty years, an objection was made to the proof of the 
will; but the Master of the Rolls said, he could not see any 
distinction in tins rca}ject between a will and a deed^ except 
tliat the fbniier, not having effect till the death, wants a 
demd of authentication, which the other has; that is, from 
the nature of the subject; but in this case, he added, 
I think the proof sufficient; tor in a late case in the 
Court of King’s Bench, Cunliffc v-Sefton (I), an enquiry 
of the same kind was held sufficient, d’lie Master of the 
Rolls therefore hekl, that the execution of the will had been 
sufficiently proved. 

(l) Vid. sup. p. 515. 


CHAP. IX. 

Of Slampmg, as a Requisite of Written Instruments. 

^ WRITTEN instrument, which requires a stamp, cannot 
be admittetl in evidence, unless it be duly stamped; and 
no parol evidence will be received of its contents. Ifi there¬ 
fore, the instrument produced is the only legal proof of the 
transaction, and that cannot be admitted for want of a proper 
stamp, the transaction cannot be proved at all (2); as, in 
an siction for use and occupation, if it appear that the de¬ 
fendant held under a written agreement, which for want of a 
stamp cannot be received, the plaintiff will not bo allowed to 
go into general evidence; for the agreement is the best evi¬ 
dence of the nature of the occupation. (3) Purol evidence 
of a lost agreement cannot be received, if the agreement 
was on mistamped paper; though it has been wrongfully de- 

{ 2 ) R. V. St. Paul’s, Bedford, 6 C, 21.5. Doc dciii, SL John v 
T. K. 4i2. Hodges V. Drakeford, More, 2Esp. N. P. C. 724. Rums- 
1 New Rep. 271. •* bottom v. Mortlcy, 2 Maule & Sclw. 

(5) Brewer v. Palmer, 5 Esp. N. 445. 
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btroycd by one of the parties, yet the oUier party will not be 
permitted to prove its contents by parol evidence; this is 
one of the risks wliich attends the omission to have tlic 
agreement properly stamped, that, if any accident happen 
to it, before the stamp is affixed, all remedy by action is 
entirely gone. (1) 


But it may happen in a variety of cases, tluit the transaction Proof of the 
is capable of being proved by otlier evidence besides the writ- 
ten instrument; and the objection arising from the stamp acts writing, 
may be avoided by resorting to that other species of proof. 

Thus, altliough an unstamped receipt for the payment of a 
bill is not admissible in evidence, yet tlie fact of payment 
may be proved by a witness, who saw the money paid; 
and even such an unstamped receipt may be shewn to the 
witness as a memorandum to refresh his memory. (2) So, in 
an action on a promissory note, though the plaintiff cannot 
give die note in evidence, unless it is duly stamped, yet ho 
will not be precluded from recovering on one of the general 
counts of the declaration, if he can prove an admission of 
the original debt, or give other evidence of a consideration 
received by the defendant. (3) And so, when a party to the 
suit admits on the record Uiat, which, if not admitted, the 
odier party must regularly prove, it cannot be necessary to 
produce that evidence, which would odierwise be required. 

Thus, where an action is brought upon an agreement, which 
ought to be stamped, and the form of the pleading is such, 
as to make it unnecessary at the trial to produce the in¬ 
strument, (as, if it is admitted on the record, and tlie 
trial is upon issues collateral to tlie existence of the agree¬ 
ment,) a court of law will not examine, whetlier the instru¬ 
ment is legally available with reference to the stamp acts. (4) 


( 1 ) ilippener v. Wright, 2 Starkie, 
47H. 

( 2 ) Rambert v. Cohen, 4 Esp. N. 
P. C. 213. Jacob V. Lindsay, 1 East, 
400. 

(.*5) Farr v. Price, I East, 57. 
Alves V. Hodgson, 7 T. R. 245. 


Tytc y, Jones, 1 East, 58. n. (a). 
Brown v. Watts, 1 Taunt. 555, 
Wade V. Bcuslev, 4 Esp. N. P, C. 7. 

(4) By Ld. Eldon Ch., 11 Ves. 
596. Thymic v. FroUicroc, 2 Muulc 
& Sclw. 555. • 
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So, where a plaintiff filed a bill in Chancery for die specific 
performance of an agreement contained in a correspondence 
between liim and die defciidiiiit, aiul the answer of the defend¬ 
ant admitted the letters, insisting only, that they did not 
amount to an agreement, the Court held that such an admis¬ 
sion dispensed witli the necessity of producing the letters, and 
that no objection to the agreement could be taken for the want 
of a stamp. (1) 

Foreign in- Written agreements and other instruments, made in a 
btrumcnt. foreign country, are not admissible in evidence in any oi 

our courts, unless duly stamped by the laws of that country; 
if they are not obligatory abroail, they cannot be enlbrccil 
here. Where a promissory note had been made in Jamaica, 
but not stamped as it ought to have been by the laws of 
the island, the Court of King’s Bench held, that a party 
could not recover here upon the note. (2) The party, who 
takes this objection to the validity of the instrument, will 
have to shew, that a stamp was necessary by the law of the 
country; and for this purpose an authenticated copy of the 
law ought to be prixluced, (3) If a person resident abroad 
desire his con'espondent in Enghuid to fill up a bill of ex¬ 
change, and return it to him to be signed, mid he afterwards 
signs it abroail, tlie bill does not re(juirc to be stiimjied, 
as if it had been drawn in this countiy; and the rule is })re- 
cisely the same, whether he signs his name as drawer, 
liefore or after he sends it over to tins country to be filled 
up by his correspondent. (4-) In the ease of Snaith v. 
Mingiiy (5), which was an action by an indorsee against, tlu^ 
indorser, a person resident in Ireland subscrilied his name in 
the character of drawer, and afterwards as first indorser, on 
a paper, which was properly stamped according to the revenue 
laws of Ireland, anil had every mark to designate it as a 

( 1 ) Huddleston v. Briscoe, 11 Ves. (J) Buchanan v. Rucker, I Cuinpb. 

58*3. 65. Lc Cheniinant v. PearMin» 

(2) Alves V. Hodgson, 7 T. K. 4 Taunt. 567. Millar v. lleinrick, 
241. Clegg V. Le^'y, 3 Campb. 166. 4 Cauipb. 155. 

Criitchly v. Maun, 5 Tauut. 529. (4) i Muulc & Selw. 94. 

(5) Ibid. «7. 
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bill of exchange; he then sent it over to tliis country with 
authority to his correspondent to insert the day of the date, 
the sqm, and the name of the drawee; and it did not appear, 
that there was any intention of evading the stamp laws, or 
any imputation of fraud in the transaction: under these 
circumstances the Court of King’s Bench were of opinion, 
that the bill was an incipient bill in Ireland, tliough it was 
com})leted here, and that, after it had been completed, it was 
to be considered as a bill of exchange from the time of its 
being signed by the drawer; and consequently that an English 
stiimp was not necessary. 

It is not suiricient that the stamp used is of the propel’ Denomination 
value; the stiim}> must also be ol’the projx;r denomination, 
that is, the peculiar stamp appropriated to the particular spe¬ 
cies of instrument. (1) A receipt-stamp will not avail, if used 
upon a promissory note; nor a note-stamp, if used upon a 
receipt. So, articles of agreement under set J require a deetl- 
stamp; an jigreemcnt-stam)) will not be sulllcient, though il 
may he of greater value. (2) An instrument, containing a pre- 
siiiit demise of a house, containing also an agreement for goods 
and fixtures in the house, recpiires a lease-stamp, the one con¬ 
tract being auxiliary to the other; and, unless it is so stamped, 
cannot be given in evidence as an agreement for the sale of 
the goods, in an action to recover the amount. (3) The statute 
37 (i* 3. c. 13G, contemplates the mistakes, which may arise in 
the use of stamps, and makes provision for those mistakes. 

It enacts, that where any instrument, (except bills, notes, and 
dralls,) shall have been stanqied witli a stamp of a difiereiit 
di'nomination, but of ecpial or greater value than that required 
by law, the commissioners, upon jiaymcnt of tlie duty and a 
penalty of 5l., may stamp the same with a proper stamp. 

With respect to bills and notes, (wliich by sUitute 31 G. 3. 

( 1 ) Stat. o7 0.5. c. !.'>(). s. I. (i2) Robinson v.DryhrouglijCT. 11, 

Stat. 48 G. 5. c. M9. s. 4 . Chain. 517. 

berlain v. Porter, 1 New Rc[>. (5) Corilcr v. Drakeford, 3 Taunt. 

Wilson V. Vysar, 4 Taunt, jhh. 

Doc dcm. Dyke v Whitlingliani, • 

4 Taunt. 2J. 
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c. 25. were fbrbidilen to be sUiniped after they were made)) 
the statute of the 37th G. 3. provides, tJiat bills ami notes, 
Mhich should be miulc subsequent to that het, and stomped 
with an improper stamp, but of equal or greater value than 
the stamp required, may be stam})ed by the commissioners 
on payment of the duty and a penalty. But bills and notes, 
made before that act, remain in the same situation as if the act 
. had not passed. The statute 43 G. 3. c. 127. s. 6. provides, 
that, if the stamp is of the proper denomination, it shall 
not be ineffectual from being of a greater value than the 
stamp acts require. Before this act, a stamp of greater value, 
tlioiigh of the proper ^leiiomination, had been determined to be 
insufficient. (I) And the statute 55 G- 3, c, 184, s. JO. provides, 
lluit all instruments, upon which any stamp shall have been 
used of an iinj^roper denomination or rate of duty, but of equal 
or greater value in the whole tlijin the stamp, which ought 
regularly to have been used, shall be deemed valid and effec¬ 
tual in law, except in cases, where the stamp used in such 
instruments shall have been specifically appropriated to any 
other instrument by having its name on tlie face. In the case 
of Taylor v, Hague (2), indeed, before the statute of the 
43 G. 3. the Court held, that a promissory note, upon a 
stamp of a higher value than was required, wouhl be available, 
on the particular ground, that the value w'ns composed of 
three difierent sums applicable to several funds, to which the 
duties on promissory notes were carried. 


Several A question has often arisen, whctlicr an instrument, tt> 

which several persons are parties, require several stamps, or 

■ 

whether a single stamj) is sufficient. And the distinction 
established is, that if the interest of the parties relates to one 
thing, which is the subject-matter of the instrument, or, in 
other words, if the instrument affects the separate interests 
of several, and there is a conuniinity of the same subject- 
nialter as to all the parties (3), there a single stanqj will Ihi 
sufficient; hut where the parties separate interests.in se- 

(1) Fan- V. Pi'irc, 1 East, 55 . (") 1,» Ea-it, 24fi. 

(2) 2East,4M. 
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vtiral subject-matters, there ought to be a separate stamp for 
each party, against whom, or in whose favour, the instru¬ 
ment is offered in evidence. 

To illustrate the first part of the rule, if a debtor com¬ 
pounds with his creditors, and each creditor sign the same 
deed, covenanting either to give furtlier day of payment, or 
to take a certain sum as a composition; there, every covenant 
is in fact a separate covenant, iiiul the several deetl of each 
creditor, who signs the deed; but the whole being only one 
transaction, a separate stamp for each person is not re¬ 
quired. (l) So, if several persons bind themselves severally 
in a penally by one bond, conditioned for the performance 
ot‘ certain acts by each and every of them, such a bond 
requires only one stamp. (2) Upon the same principle, it 
has been held, that an agreement relating to the prize shares 
of different persons, though several as to the share of each, 
yet being payable in respect only of one entire fund, is 
only chargeable with one stamp (3). And on the authority of 
this case, the Court of King's Bench determined in a very 
late case, that a single stamp was sufficient for an agreement, 
whicii several persons had entered into for a subscription to 
one common fund, for the purpose of constructing a dock. (4) 
In the case of Jones v. Sandys (5), the question was, whether 
a bond, in the condition of which a mortgage-deed was men¬ 
tioned, ought to have had two stamps: and the Court held 
that it was not necessary; and in delivering their opinion, 
they mentioned tlie cases of bargain and sale, lease and re¬ 
lease, mortgage with covenant to pay the money, as constantly 
charged with only the single duty- 

But the rule is different, where the instrument includes in 
effect several transactions, and the subject-matter is distinct 
as to the several parties. Thus, an instrument, containing 

(1) 1 New Rep. 278, Gootlsoii (.>) Baker v. JurJine, 12 East, 
V. Forbes, h* Taunt. ITI. 1 Mar- 2J5. n. (b.) 

siiall, 525. S. C. (•!) Davis v. ^Villiams, 13 East, 

(2) Bowen V. Aililey, i New 232. 

Hep. 274. ’ (5) Barnes, 483. 
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tlie admissions of several persons to a corpomtidtiy 
quh*es as many stamps as there arc athnissions. Tliis was de¬ 
termined in the case of The King v, Reeks^ (1)> where. In a 
trial at bar on an information in the nature of a quo warranto, 
to prove the admission of the tieiendant a paper was pro¬ 
duced, containing the admissions of the defendant and four 
other burgesses, which paper was stamped only with one 
, stamp; it was then objected, on the part of the Court, that 
this paper having only a single stamp could not be admitted 
to be read in evidence; for the statute 9 & 10 W. S. c. 25- 
s. 27. enacts, that a certain duty shall l>e paid for every piece 
of piTchineiit or paper, upon which any atlmission into any 
corjjoration, &c. shall be written : and the 59th section enacts, 
that if any instrument or writing, by that act intended to l)e 
stamped, shall, contrary to the intent tliereol^ be written 
or engrosseil by any person whatsoever (not being a known 
officer, who in respect of any public office or employment 
shall be entitled to wi'ite the same,) u{)on parchment or paper 
not stain|)ed according to that act, then tliere shall l)e 
paid over and above the duty for such instrument ten pounds; 
and that no such instrument shall be pleaded or given in e\n- 
<lence in any court, or admitted in any court to be good m- 
available in law or equity, until as well the saitl duty as ten 
|K)unds should be pai<I,-&c. and a receipt produced for the 
same, &c.under tliis section of the act it w'as insisted, that tlu* 
instrument in question, being an admission of five persons to be 
burgesses,ought to have five stamps; that it could not be good 
for any one of the five on account of the uncertainty, or at most 
it could be good only for one; if it was gowl for any, it must 
be for the first named; hut the defendant was tlie third name, 
anti therefore it could not be good for him. And of this 
opinion, as the report adds, was the whole Court, after argu¬ 
ment. The counsel for the defendant then offered in evidence 
four other distinct pieces of jinrchment, bearing date on tlie 
tlay mentioned in the information, each of them being tinly 
stamped, whicli imported the sev'*ral admissions anil swt'ariiigs 
of the ibur burgusses last named m the other parchnierit, and 


(i) j Li). Rnyni. l a Str, 7 mi S C 
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one of them imported the particular swearing and admission 
of the defendant. But the witness, who produced these pieces 
of parchment, proved that the entries were not made upon 
them, nor were any of them stamped, till near two months 
after the day on which they bore date; and, an objection being 
taken on this ground to the single instrument, which stated 
tliat the defendant alone was admitted and sworn, the Court 
was clearly of opinion, tluit it could not be atlmitted in evi¬ 
dence ; for by the act the admission is to be on paper or parch¬ 
ment, stamped at the time; otherwise it is not to be given in 
evidence, till the penalty is paid, and certificate thereof pro¬ 
duced. 

In the case of the King v. Reeks, which has been just men¬ 
tioned, the instrument first offered in evidence; purported to 
conUiiii the admissions of five burgesses, and it docs not ap¬ 
pear, that the single stamp, whicli was impressed, applied 
more to the deleiidani’s name than to any of tlie others. This 
cii'CumsLiince dislinguishes that case from two others lately de¬ 
cided, Powell V. Edminuls (1), and Doe on the demise of Sir 
Joseph Coj>ley v. Day (2), in which a paper containing 
contracts by several i)crsons relative to different tliuigs, 
though stamped with a single stamp, was adjudged to be good 
evidence as to one of the contracting parties, because the 
stainj) appeared to bo apjdicable exclusively to his name. In 
the first case, the paper contained an agreement signed by the 
dehaidaut for a lot i»l'timber, and uiulorneath a second iigree- 
incnt with another [lersoii for a different lot; this lost luul 
})encil marks drawn across it, as if for the purpose of striking 
it out; the stamj> was affixed on that part of the paper on 
which the defondant’s agreement was Avritten, and below was 
the stam)i officer’s receipt for a penalty “ for making tlic 
above agreement.^' An objection Avas taken on the ground of 
there being a single stamj), which was over-ruled at the trial, 
and afterw ards by the Court of King’s Bench. In the other 


{1)12 East, a. flin^ton v. Frances, 5 Esp. N. P.C. ise. 

(2) 1." East, 211. Sec also IVrry v, ffouchicr, *1 Caiupb. SO. 
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case(l)y the paper contained a variety of independent let^ 
tings of land between tlie landlord and a number of liis te¬ 
nants, one of whom was the defendant; the stamp was afiiked 
bpposite the defendant’s name, and it appeared fi om the re- 
ceipt of the stajnp-ofBcer, that the money for affixing it was 
paid after the coirmiencement of the action, and only a short 
time before the trial; the instrument also appeared, when 
. produced in evidence, to be cancelled with black-lead pencil 
marks as to every name except that of the defciuiant, and it 
was not proved that the instrument was not so cancelled at tlie 
time when tlie stamp was affixed. Under these circumstances, 
the Court held that the single stamp was intended to be a]i- 
plied to the contract with the defendant, and consequently 
that the paper was admissible, “ 11^ indeed,” said Lord El- 
lenboroiigh C. J., “ the instrument had been required to sub¬ 
stantiate the several contracts with the different tenants, no 
doubt there should have been a stamp affixed to each, altiu. ' J. 
the same terms of agreement applied to all; one stamp has 
been only held to be sufficient upon an ijistrumeiit affecting 
the separate interests of several, where there has been a com¬ 
munity of the same subject-matter as to ail the parties. But 
here it sufficiently appears from the circiunstances of the case, 
that the stamp was meant to be applied to the defendant’s sig¬ 
nature.” 


Alteration of 
bill of ex- 
cbaDge or 
note. 


When a stamped instrument lias been once used iov iinc 
purpose, it cannot be altered without n new stamp. If the 
parties have altered their original intention, and make a new 
instrument different from that which they original I v content- 
plated, a new stamp will be neccssiirv. (2) If a bill of 
exchange, for example, has been once effectetl, ami has 
issued in a perfect form from the drawer to the acceptor, by 
whom it was returned with his acceptance to tlte drawer, it 
cannot be altered without being re-stamped, 'riuis, in the 
case of Bowman v. Nichol (3), where a bill of exchange liad 


(1) 13 Bast, 241. See also Wad* 
dington v, Francyi, 5 Esp. N. P. C. 
182 . 

(2) IS East, 418. 

(3) S T. R. 537. Sec also Mas¬ 
ter V. Miller, 4 T. R. 320. 2 H. 


Black. 141 S. C. Cardwell v. Mar¬ 
tin, J Campb. 79.; 9 East, lf»0. S. C. 
Bathe V. Taylor, 15 East, 412. Wal¬ 
ton V. Hastings, 4 Campb. 22J. l 
Starkie, 215. S. C. 
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been drawn on a proper stamp, payable 21 days ^(ler date, 
end, while it continued in the hands of the drawer, was 
altered witli the consent of the acceptor to be made payable 
51 days after date, and was iigain altered to 21 days after 
date, subsequently to the time of becoming payable ac¬ 
cording to its original form; the Court of King’s Beucli 
held, that, at the time when die last alteration was made, 
the operation of the bill, as it originally stood, was quite 
spent; that it was a new and distinct transaction between the 
parties; and that there ought to have been a new stamp* 

So, where a promissory note, jiayable by the defendant to the 
plaintiff or order (1), was originally expressed to be for value 
received, but, on the tlay after it had been signed and de¬ 
livered by the defendant to the plaintiffj was with the consent 
of the parties altered by the addition of the words “for 
the good-will of a lease and trade,” the Court held, tliat 
tlie alteration was a material one, because it was evidence of 
a fact, which, if necessary to lie eiu|uired into, must otlier- 
wise have been pr<)ve:l by diflerent c:vidence, and also be¬ 
cause it pointed out the particular <!onsideration for tlie note, 
and jnit the holder ii})on enquiring, wliether that consi¬ 
deration had passed; a new stamp was therefore necessary, 
for the want of which the note could not be received in evi¬ 
dence. 7'he same rule is ecpially applicable to the case of an 
accom modal ion-bi 11.(2) 

It is provided by the 13th section of the stat. 35 0. 3. c. 63., Alter^ou^f 
, . ' , . . .. policy of IQ. 

relating to stamp-duties on sea-msurances, “ that no- ,uranc&- 

tiling in that act shall be construed to extend to prohibit 
the making of any alteration, which may lawfully be matle 
in the terms or conditions of any policy of insurance duly 
stamped, after the same shall have been underwritten, or 
to require any additional stamp-duty by reason of such al¬ 
teration, so that such alteration be made before notice of the 
determination of the risk originally insured, and the pre¬ 
mium or consideration, originally paid or contracted for, 

(1) Kniil V. Williams, 10 East, (a) Calvert Roberts, 5 Campb. 

411. 141. 
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exceed the rate of 10 shillings per cent, on the sum insured, 
and so that the tiling insured shall remain the property 
of die same persons, and so that such alteration shall not 
prolong the term insured beyond the period allowed by this 
act, and so that no additional or further sum shall be insured 
by means of such alteration.” 

In the case of Kensington v. Inglis (1), where the policy 
was on goods and specie on board of ship or ships 
sailing between the 1st of October, 1799, and the 1st of 
June, 1800, being the property which should first sail to 
a certain amount, and upon the vessels carrying the goods,” 
and a memoraiuluin was written on die policy and sub¬ 
scribed by the defendant on the 11th of June, 1800, 
before any notice of the determination of the risk had been 
received, by which memorandum it was agreed to extend the 
time of sailing to the 1st of August following, the Court of 
King’s Bench in this case held, that the memorandum did 
not require a stamp; for although the time of sailing was 
extended, yet no new subject of insurance was introduced 
by the memorandum, but the object insured continuetl the 
some. 


In another case (2), which occurred upon the same clause, 
where the policy was originally ‘‘ on sliip and £>/////,” from 
London to the South Seas, but after the sailing of the sliij) 
was altered by consent of the underwriters, and declared to 
be “on .the ship and gooih," instead of shij) and rw///, the 
Court determined that as the outfit^ originally insured, was 
essentially different from goods which were afterwards made 
the subject of insurance, the policy in its altered state required 
an additional stamp. The question is, said Lord Ellenbo- 
rough C. J., in delivering the judgment of tlie Court, 
whether that part of the provision, which requires that 


( 1 ) 8 East, 27.7. Hubbard v. en, 9 East 351. Hubbard v. Jack- 

Jacksou, *1 Taunt. 169. Ridsdalc v. son, 4 Taunt. 16<). The cases on 
Shedden, 4 Campb.* 107. tins subject arc collected in Parke’s 

( 2 ) Hill V. Patten, 8 East, 77-7. Treatise on Insurances, p. 46. last 
1 Cambp. 72. i?. C. Frcncli v. Pat- cd. 
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“ the. thi^ insured shall remain the property of the same 
person,” has been in tliis case complied with. The words, 

the tiling insured sliall remain the property,” appear pro- 
l)er]y to require and apply to one identical and continued 
suhject-matter of insurance; such subject-matter all along 
remaining the property of the same proprietor, and to be 
ill-suited to a case like the present, where the thing last 
insured is not only in fact, but in name and kind, as a 
sjiecific subject of insurance, essentially different from the . , 
thing first insured, and which begins also to have un ex¬ 
istence at a different and much later period than the other, 
and when the thing first insured scarcely, or in a small 
degree only remains or continues to exist at all.” 

A memorandum indorsed upon a policy, waving the war- 3, Alteration 
rauty of sea-worthiness, does not require a new stamp, (l) And ^ 

Mr. Justice Bay ley compared the case to that of a warranty to new. 
sail within a certain time, which may be altered by an unstamped 
memorandum, even after the period when the condition has 
terminated, without affecting the continuance of the policy. 


Where a policy has been executed in the common printed Alteration 
^ •/. 1 • . r • j . without con¬ 

form, without any specnic subject of insurance expressed m sent of all 

writing, and the subject-matter is afterwards inserted, the 
assurcil cannot recover against those underwriters, who have ' ' 
not signed the policy after the addition; for a material altera- ,*> 

tion is introduced with respect to such of the undenvriters as 
have not assented. (2) It has been determined by several 
cases, that a material alteration in a material part of a policy 
of insurance, made by one of the parties interested, without 
the consent of all parties, destroys tlie policy as to those under¬ 
writers who have not assented to Uie alteration. (3) Even if 
all the parties assent to an alteration, and the alteration is such 
as to make tlic policy void for want of a new stamp, tlie policy 


(1) Weir V. Aberdeen, 2 Barn. (3) Fairlie v. Christie, 7 Taunt. 

Aid. 325. 416. 1 Holt, 331. S.C. Campbell 

( 2 ) Lmighorn, v. Cologan, 4 Taunt, v. Christie, autarkic, 64. 
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cannot be enforced in its original form. (1) This is a general 
j^rinciple, and applies equally to bills of exchange, promissory 
notes,* and otlier negotiable iiistriunents, 

I 

But where an alteration is made in an instrument with the 
consent of all parties in order to correct a mistake, and to 
malce tlie instrument consistent with the original intention of 
'the parties, there it has been held, that a fresh sUunp is not 
necessary. Thus in the case of Kershaw v. Cox (2), where a 
bill had been drawn, payable to the defendant but not payable 
to order, tlie defendant, on tlie day after the bill was drawn, 
indorsed it over to the j))aijitifF, without adverting to the 
omission of tiie words “or order;*' on the same day the 
plaintilF relaniul it to the defendant to get the omission recti¬ 
fied, and the drawer then inserted the words; hero there was 
strong evidence tt) shew, that the omission was by mistake, for 
the bill was intended to l)e negotiable, and as such immedi¬ 
ately indorsed, as if it had been drawn jxiyable to order, and, 
as soon as the omission was discovered, it was rectified by the 
priiper parties: the learned Judge, therefore, who tried the 
cause, left it to the jury to consider, wliether the words after¬ 
wards added had been originally intended to have been in¬ 
serted, but were omitted by mistake ; and, the jury finding tin's 
to be the case, it was ruled, that a fresh stamp was not retjuired. 
The point w'as afterwards brought before the Court of King’s 
Bench, on a motion to enter a nonsuit, and the alteration was 
adjudged to be allowable under iIjc stamp acts; having bt^en 
mode merely for the purpose of rectifying a mistake in tlraw- 
ing the bill contrary to the intention of the parties. 

In another case, which occurs upon tliis subjecl, where 
an action was brought against the defendant as acceptor of a 
bill of exchange (3), it appeared that the deroiidant and another 
perr-'on, being indebted to the plaintiff, agreed to give him a 

( 1 ) French v. Patten, 9 East. 351. T jIw. 227. Robinson v. Tobin, 1 Star^ 

(2) 3 Eip. N. P. C. 246. before kie, 336 . 

Lc Blanc J., cited lo East, 435., and ( 3 ) Webber v. Maddocks, 3 
15East, 4 J 7 . Jacobs v. Hart, 2 Star- Canipb. I. 

Jcie, 45. Robinson v.Touray, [ Manic 
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» 

bill of exchange, to be drawn by the one ai;d accepted by 
the other (the defendant); instead of this they sent him a pro** 
missory note made by the one and indorsed by the other^ 
which the plaintiff immediately returned, that it might be 
altered into a bill of exchange according to tlie agreement, 
mid the alteration was accordingly made; an objection Was 
taken, on the ground, that the instrument required a fresh' 
stani[); but Lord Ellcnboroiigh C. J. ruled, that the stamp- 
impressed was sufficient to render the instrument available, 
since it liatl not been negotiated as a promissory note, and the 
alteration might be treated as tlie correction of a mistake, ac¬ 
cording to the terms of the original agreement. 

A person iiaving drawn a bill payable to his own order, in- 
tlorsed it to A., who indorsed it to B., and, the bill being dis- 
lioi:oiired, paid the amount to B.; on which B. struck out his 
own indorsement and A.’s indorsement, and returned the bill 
to the drawer; the drawer then indorsed it, with the indorse¬ 
ments struck out, to the plaintiff, witliout a new stamp; 
the Court of King’s Bench held, that the plaintiff was entitled 
to recover iigainst the acceptor; the bill not having discharged 
its functions, when given to the plaintiff. (1) So, an alteration of 
llie date (li), or of the time for wliich a bill has to run (3), made 
with tlie consent of the dra wer and tlie acceptor, before the bill is 
negt)tiatcd, will not render a new stamp necessary; and it will 
be incumbent on the j>arty, who sues upon the bill, to prove the 
time of making the alteration. Words written on a bill after 
its acceptance, not affecting the responsibility of the parties, 
will not vitiate tlie bill, (4) Nor is the validity of a bill af-, 
fected by writing upon it the place where it is to be paid, (5) ■ 

Tlie case of Cole v. Parkin (6) affords an instance of the 
rectification of a mistake in a bill of sale of a ship. The bill 

(1) Callow V, Liiwrcnce, 3 Manie (4) Marson v. Petit, 1 CampU 

Ss Selw. 95. 82. n. 

( 2 ) Johnson v.D. of Marlborough, (5) Trapp v. Spearman, 3 Esp. 

3 Slarkie, 3 13. N. P. C. 57. Jacobs v. Hart, 2 Star- 

(3) Kcnncrly v. Nash, 1 Starkie, kie, 45. 

j^ 52 , (6) Cole and others, Assignees 

of Doyle, v. Paricia, 13 East, 471- 
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sak) in reciting the certificate of registry^ statai Cbetnsey as 
the port, where the certificate was granted, instead of Wey- 
niotutli, and in this state was executed, but the mistake, being 
aftewai’ds discovered, was rectified with the consent of all 
pw'ties, and the deed delivered afresh ; the question was, 
whether this secoial delivery made a new stamp necessary; 
Lord Elienborougli C. J., iu delivering tlie judgment of the 
Court, referred to statute 26 G. 3. c. 60, s. 17., which enacts 
that a bill of sale of a registered ship, which does not truly 
and accurately recite, the certificate of registry in words at 
length, sliaiJ be utterly null and void to all intents iuid purposes. 

'riiis bill of sale, tlicrelbre, wlieii first executed, was, from 
the niistalvc in tlic recital of tlie certificate of registry, to all in¬ 
tents and purposes null and void; it took no cflect whatever 
limi its first tlelivery; and the stamp impressed upon it was 
wholly inoperative. This defect arose not from intention, 
but from niislako. The instrument, as first executed, was not 
what the parties meant to execute; anti itw'as not in tlie state, 
in which it was at first intended to be, till it w^as altered. This 
is not the aise of substituting a new and second contract, in 
the place of a preceding effectual one, upon a change ol‘ in¬ 
tention in the parties; but merely making the contract what 
it w^as originally intended to liavc been; and in such a case, 
where the instrument upon its first execution w'as void to all 
intents and purposes, wdicre its insufficiency arose from a 
mere mistake, wliere in consequence of that mistake it w^as 
not in tlie state, in which it w as intended to Imve been, when it 
was so executed, and where upon its second execution it is 
only put into that sUitc which was originally intended, we 
think it is not going beyond the fair sj^irit of tlie starap-law-s 
to hold, tliat upon such second execution, being the first 

which wus effectually ojicrative, a new stamp was not re- 

• 

quisite.” So, tlie mistake of an agent, in declaring the 
interest in tlie margin of a policy to be on a shiji liy a wrong 
name, may be rectified by inserting the true name, without a 
fresh stump. (1) 

( 1 ) Pobinsonv. 'fouray, 1 Maulc & Sclw. 'jir, SawtdJ v. Loudon, 
5 Taunt. 35f/. 
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> Writtm instruments have been admitted in evidence with* Unstamped 
out a stamp in certain cases, where they were produced 
merely to prove something collateral, and not for the purpose ^ 

of l)eing enforced between the parties, and where it was not purpostfs. 
material to consider, whether the instruments were good or 
available in law. In the case of Holland q. t. v. Duffin (l), 
which was an action to recover several sums of money for¬ 
feited by insuring tickets in the lottery, contrary to the statute 
22 G. 3. c. 47. s. 13., Lord Kenyon held, that an instrument^ 
purporting to be a policy of insurance, might be given in evi¬ 
dence, though not stamped as a policy; for, such a contract is 
declared by the act to be illegal and void, and could not have 
been intended by the legislature as an object of taxation. 

And in an action of debt for lu'ibery at Jin election under stiitute 
2 G. 2. c. 24. s. 7., (2) Lortl Elleiiborough C. J. held, 
that an uusUunped promissory note, payable to the defendant, 
which a witness said he had given for the re-payment of 
immey received by him as a voter from tlic defendant (one 
of tlio candidates), might be admitted as evidence of the 
transaction, to corj-oboratc the testimony of witness. 

An uusUiinpcd receipt may be shewn to tlie witness as a 
luemonuiduin, in order to refresh his recollection of a fact 
there stilted. (3) The unstamped part of an agreement 
is aduiissilde on die part of the plaintiff, as secondary 
evidence of the agreement, after proof of notice to the defend- 
iuit to jn’oducc the stamped part, which is in his possession (4); 
iUid tliere can be no iliffcrcnce in this respect, whether 
the plaintiff has Specially declared upon the agreement or 
merely offers it as evidence in the couz’se of the cause. So, 
in the case of a parish-settlement, aldiough a general hiring 
cannot lie jiresumed from the mere fact of service, where the 
service has been perfonned under written ailiclcs of agreement, 
winch are not admissible ui evidence for the want of a proper 
stamp, yet, where tlie (jucstioii is, whether the service coni- 

(l) Peake, N. P. C. .'17. P. C.215. JacobV. Lindsay, 1 East, 

(li) Dover v. Machtacr, 5 Esp. N. 4()0. 

P. C. f)2. (4) Garnons *v. Swid, l Taunt. 

(3) Ktuuberiv. Coheu, 4 Esp. N. .W. Waller v. Horsfall, 1 Campb. 
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menced after the expiration of the articles^ they may be in-, 
spected for the purj^ose of ascertaining, whether they wouL^ 
apply to the subsequent service. (1) 

In an action for tlie non-delivery of goods, if the con¬ 
tract is proved by pjrol evidence, and it should appear 
that the pjuties matle a contract on unstoinped paper» 
the Court may inspect the instrument, to see whether it 
it applies to the goods, wliich arc the subject of the action; 
and if they are not included in the contract, the parol evidence 
would be properly admitted. (2) So, a written agreement may 
be recovered in an action of trover, tliough unstamped (3); 
and, in such mi action, it will liot be necessary to give notice 
to the other party to produce the agreement. (4) So, in an 
action for money lent, where the plaintiff proved, that he had 
advanced the money to the defendant, wlio gave him a note 
for the amount on unsUimped paper, and the defence was, that 
he had been induced to give the note in a state of intoxica¬ 
tion, withqj^t having received any part of tlie money, Lord 
Ellenborough C. J. held, that the note might be inspected by 
the jury, as a contemporary writing, to prove or disprove the 
fraud imputed to the plaintiff, (5) 

A paper, purporting to be a bill of exchange or promis¬ 
sory note, may be given in evidence, though unstamped, 
to support an indictment for forgery, or for uttering with 
a knowledge of the forgery (6); for, the stamp acts being 
revenue laws, and not intended to affect tlie crime of forgery, 
cannot alter the law respecting it; the stamp is not, properly 
speaking, any part of the instrument, but merely a mark im¬ 
pressed on the paper, to denote the payment of a duty, and 
is collateral to the instrument itself; and as to tlie statute 

(1) R. V. Pendleton, 15 East, 449 . 1 Leach, Cr, C. 292., 2 £aiit,P. C. 

455. 955. S. C. Lee’s case, 1784, l Leach, 

( 2 ) 15 East, 455 . Cr. C. 29-7. n. (a). Morton’s case, 

( 3 ) Scott V. Jones, 4 Taunt. 865. 1795, 2 East, P. C. 955. Reciilists* 

(4) II). case, 1796, 2 Leach, Cr. C. 811, 

(5) Gregory V. Eraser, 3 Campb. Davies’s case, 1796 ,2 East, P.C. 956. 

454. Sec Whitwcli v. Dimsdale, Peake, N. 

(6) Hawkeswood’s case, 1783., P.Cftl68. 
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enacting (1), that no promissory note, bill of exchange, &Ci 
not stamped as therein directed, shall be pleaded or given in 
evidence in any court, or admitted in any court to be goo^ 
or available iu law or equity,” the legislature thereby meant 
only to prevent their being given in evidence, when they were 
proceeded upon, to recover the value of the money thereby 
secured. It is certain that no holder of such an instrum^t 
as the present could, if it had been genuine, have founded 
an action upon it, and given it in evidence as a promissory 
note; but it is equally certain, that it might have been given 
in evidence on other occasions, as, for instance, if a person 
negotiating it were to he sued for the penalty inflicted upon 
the olfence of negotiating such an instrument unstamped, there 
is no doubt, but that it might be given in evidence; and this 
instance shews most clearly, that it was properly received in 
evidence on the trial of this indictment, notwithstanding the 
seeming prohibitory words in the statute.” (^2) 

In the case of The King v. Pooley (3), the prisonpr was in¬ 
dicted under the statute 7 G. 3. c. 50. s. 1., which makes it a 
capital felony for any person, employed in receiving letters, to 
secrete any letter containing a bank note, or any warrant or 
draft, &c. for tlie payment of money. It appeared at the trial, 
that the druib contained in the letter, which the prisoner had 
secreted, w'as drawn above ten miles from the banking-house; 
the prisoner’s counsel then objected, that, as the draft was on 
unstamped {itipoi*, it was not a valid order for the pa)rment of 
money, and tlierefoi’c not within the statute, on which the pri¬ 
soner was indicted; and they foundetl this objection on the 
statute 31 G. 3. c. 25., the fourth section of which exempts 
from stamps only such orders for the payment of money, as 
arc drawn on a banker residing within ten miles of the place 
where the order is made, and the nineteenth section provides 
that no bill, note, draft, &c. shall be pleaded or given in md- 
dence in any court, or admitted in any court to be good, use* 

(1) 8t. 31 0.3,0.25.8. 19. , opinion of the JiilHgcs m<ReculiBts* 

(2) By Grose J. in delivering the case, 3 Leach, Cr. C. S13, 

(3) 3 Bos. & Pnll. 711. 
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fill, or available in law or equity, unless they are on 

paper duly stamped. ' This point was reserved^ at the trial, 
and the case was afterwards argued before the Judges in . the 
Excliequer-Chamber; when the objection taken oii the part 
of the prisoner was, first, that which has been stated, namely, 
that the draft in qx^estion was not a draft for die payment of 
money, within the meaning of the stat. 7 G. S. c. 50, s. 1.; 

, and, secondly, that the indictment, which averred tliat die 
draft was in force at the time of the secreting, had not been 
proved, as from the want of a stamp the draft had never been 
available. Tlie opinion of the Judges was not publicly de¬ 
clared : but the prisoner received a pardon for the offence 
charged in the indictment; and he was afterwards tried on 
the second section of the same act, which makes it a capital 
offence for any person to rob any mail of a letter or packet, or 
to steal or take any letter from any mail, or from any place for 
the receipt of letters, &c. (1) It was objected at the socond trial, 
that the draft, before mentioned, being on unstamped ))upcr, 
could not be received in evidence as a medium to shew that 
the prisoner had stolen the letter; but the Court over-ruleii 
the objection, being of opinion, that the draft, though un¬ 
stamped, might be admitted in evidence for collateral puiqioscs, 
though not for the purpose of recovering tlic money men¬ 
tioned in it, and the evidence was accordingly received. 
Here tlie paper was not offered in evidence, as it was ou the 
former trial, as a draft for the payment of money, but merely 
as a paper contained in the letter, and the fact of the prisoner 
having this paper in his possession was evidence against him 
of his having stolen the letter, in which it was continued. 


An objection, similar to that w'hich was taken on tlie for¬ 
mer trial in the last case, was again made in the case of The 
King V. GUlson. (2) The indictment was for feloniously set¬ 
ting fire to a certain house with intent to defraud an insur¬ 
ance company; at the trial, a policy of insurance was given 


(1) 5 Bos.& fiull. 515. And this 
jjwrtof the case is reported in 1 East, 
PI. C., afldendj^, xvii. 


( 2 ) 1 Taunt. 25. 
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in evidence on thd port of the prosecution, by which the* pri¬ 
soner’s goods, in a house there described, were insured 
rtgainstfire, and upon this policy a memyandum was indorsed, 
'stating, that the goods insured had been removed from the 
house described in the policy to another house mentioned in 
the memorandum, in which last-mentioned house the prisoner 
was charged with having committed the felony; the policy was 
properly stamped, but the memorandum had no stamp; and 
the objection taken for the prisoner was, that in support of the 
charge it was essentially necessary to shew, that there subsisteil 
a legally effective contract, and that, by the express provision 
of the stimp-acts, the memorandum in question not being 
stamped could not be given in evidence, or be good or avail¬ 
able in any manner whatever; and a distinction was drawn 
between this case and tliat above-mentioned, where an un¬ 
stamped forged instrument was admitted in evidence against 
tlie party charged with having forged it, or with uttering it 
knowing it to be forged. The point was reserved for the 
opinion of the Judges, and argued in the Exchequer-Chamber; 
and judgment was afterwards given at tlie Old Bailey, that 
the prisoner should be discharged. 

A regular stamp may be presumed in certain cases. If an 
agreement is in tlie possession of a party to the suit^ who re¬ 
fuses to produce it after a notice, the other party may give in 
evidence a copy of the agreement, without proving that tlie 
original was duly stamped; the party, who has the original 
in his possession, may prove the negative, (l) If an instru¬ 
ment, which ouglit to be stamped, is proved to have been lost, 
parol evidence of its contents may be admitted without proof 
of the stamp being regular, where it can be presumed from 
the circumstances of the case that the instrument was duly 
stamped. (2) In the latest case upon this point, on a question 
of settlement between two parishes (3), it appeai'cd that an 
indenture of apprenticeship, which had been regularly exe- 

(l) Crispy. Anderson, 1 Starkic, Case, 151. 1 Bott.547. S.C. R. v. 
55. Badhy, I Bott, 5l9. S. P. 

( J) R. V. EastKnoylc, Burr. Set. (3) R. v. LongBuckby,? East, 45. 
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cuted thirty years beforey was delivered to the apprentieCtjat 
the end of the term, and lost; that a premium was paid .w^h 
the apprentice; and flirtlier, that tlie parish in whicli be had 
served under the indenture bad for many yeai's treated him 
as one of their parishioners; on the other side it was proved 
by the deputy-register and comptroller of the apprentice 
duties, that it did not appear that such an indenture had been 
stamped with the premium stamp or enrolled, fi‘oin the time 
of the date to the time of tlie trial of the appeal; but the 
Court of King's Bench were of opinion, tliat the Court below 
were right in presuming that the indenture had been properly 
stamped. Tlie question before the Justices,” said Lord 
Ellenboroiigli, “ was, whether tlie iiresumption, that all was 
rightly done after the lapse of so many years, was sufficiently 
rebutted by the negative evidence of the officer : they thought 
not, and wc cannot say that they have done wrong; for the 
presumption of law is to be favoured, and against the negative 
evidence they may have set the possibility of an irregularity in 
tlie returns made to the office.” 

If an action cannot be broiiglit upon an agreement until 
it is stamped, it must be stamped before the commencement of 
the action : but if it is an agreement which may be stamped 
on the payment of a penalty, then it may be stamped during 
the action. (1) In some cases the legislature has declared, 
that the paper cannot be stamped after it has been written, as 
in stat. 35 G. 3. c. 63. s. 14-. concerning sea-insurances (2), 
and in stat. 31 G. 3. c. 25. s. 19. concerning bills of exchange, 
promissory notes, &c.* In other cases it is declared, tliat a 

(l) 9 Ves.jun. 252. II Ves. jiin. (2) Roderick v, Hovil, 3 Campb* 
595. R. V. Bp. of Chester, 8 Mod. 105. 

365. 1 Stra. 624. S. C. 

• Although the stamp-act of the 48 G. .5. c. 149. does not in express 
terms require, that the paper shall be stamped before the bill or note is writ- 
.ten, yet as the 3d and 8th sections of this statute confirm and adopt all 
provisions and regulations relating to former duties, the clause in the I9tii 
section of the 31 G. 3. is still in force. The .34th G. 3. c. 32., which autho¬ 
rizes the lommissioners to stamp bills, &c. after they were drawn, on pay¬ 
ment of a penalty*, was only a temporary act, and has expired. Sec Bayley 
on Bills, ]>.24. 


Defect of 
stamp, how 
cured. 
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pendty sMirbe incuited by writing xm unstanqied paper; 

' Md that the instrumeht shall not be available in evidence, until 
the duty and penalty are first paid, and a receipt for them 
' produced, and until the instrument is marked with a proper 
stamp, (1) Here the defect may be cured by having a proper 
stani\) affixed, which may be done by paying the duty, toge¬ 
ther with the penalty for not having the instrument stamped 
within the time limited. (2) In other cases die legislature 
only imj)osc a penalty for not having the instrument duly 
stamped ; and in these, though the party would be liable to 
a penalty, yet tlic paper may be given in evidence, though 
unstamped. (3) If the defendant hii^paid money into court 
in an action on a bill of exchange (4), or has by his plea 
admitted letters of administration, (of which the plaintiff^ as 
administrator, made profert,) (5) he cannot object to the , 
stiinip as insufficient. The payment of money in die one 
case, and the plea in the other, admits the validity of the 
instrumeiit. 


The stat. 48 G. 3. c. 149. (6), which regulates the present Agreements, 
stamp duties, enacts that every agreement, minute or memo- ^ 

rantlumof agreement, (not particularly exempted,) that is made 
in England imder-luind only, or made in Scotland without any 
clause of registration, is liable to a stiiinp in proportion to the 
number of words contained, when the subject-matter is of the 
value of 201. or upwards, whether same shall be only evidence 
of a contract, or obligatory upon the parties from its being a 
written instrument. 


A written paper, delivered by an auctioneer to a bidder, 
to whom lands were let by auction, containing the description 
of die lands, die term for which diey were let to the bidder, 


(1) St.5&6 W.&M. c.21. 9. 11. 
12 Ann. St. 2 . c. 9. s. 25. St. 37 G.S. 
c. MS. B. 2 . Hunt V. Stevens, 
3 Taunt. IIJ. 

(2) 11. V. Bishop of Chester, 1 Stra. 
«24. 

(3) R. V. Pearce, Peake, N. P. C 
75. 


(4) Israel v. Benjamin, 5 Campb. 
40. 

(5) Thynne v. Protheroe, 2 Maule 
& Sciw. 553. 

(6) See also St. 25 G, 3. C. 58. S. 5- 

St.55G.5. C..70. S. 1.6, St, 37 G. 5. 
C.SO. S. 1. 6. • 
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and the rent payable, is not 4 uch a mintite of the agreem^t 
as requires a stamp, unless it is signed by some of the jiartfes 
or by the auctioneer; nor is it such a writing as wiH exdltidte 
parol evidence (1); but if signed by the auctioneer, and deli¬ 
vered to the bidder, it ought to be stJiniped. (2) A conthict of 
marriage may be? proved by unstamped letters; the statute 
evidently applying to such matters only as are the subject of 
jiecuniary calculation. (3) 

An agreement is to be stamped in proportion to the num¬ 
ber of words which it contains, not according to the niunber 
of items agreed upon. ' But if the parties luld anotlier item 
to an agreement which is already complete, and which has been 
executed between them, an additional stamp ought to be an¬ 
nexed to make such new item available. As, if two persons 
lay a wager, and write it down in the form of an agreement, 
which is stamped, and afterwards by another agi'cement, in¬ 
dorsed on tlie first, they consent that the bet shall be doubled; 
here there ought to be two agreement-stamps, or the party 
camiot recover on the last bet. (4) A wTitten acknowledg¬ 
ment of the payment of money, stomped as a receipt, is evi¬ 
dence of the fact of pa 3 anent 3 although there may be other 
writing on the same paper amounting to an agreement, pi'o- 
vided this does not in any manner control or (|ualify the 
former part, (5) 

A cognovit, being a mere acknowlcdgnuut of an account 
witliout any mutuality, does not require a stamp. But il' 
there be any tiling of agreement beyond the mere autliorily 
to enter a cognovit, then a stamp becomes necessary. TluiSj 
where the defendant gave a cognovit to the plaintifr on un¬ 
stamped paper, by which he agreed to confess, that the plaintiff' 


(1) Ramsbottom v. Tunbridge, 
ii Maulc & Selw. 434. Ingram v. 
Loa, 2 Cnuipb. 521. Adams v. Fair* 
biun ,2 Starkie, 277. 

( 2 ) R imshottom v. Mortlry, 2 
Maulc & Sftiw. 445. 

(3) Orford V. Cole, 2 Starkie, 351. 


( 4 ) Robson V. Hall, IVokc, N,P. C. 
127. Lord Kenyon itt mid to bare 
been of opinion, timt tlic plu^ifijl' 
might recover on the mig^ink bet. 
But the plaintitr was iioniuitetl idn 
another point. 

(5) Grey v- Smith, 1 CanipU 3.8'i 
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}^d sostoineii danuig^ in the actioa to the amount of 
on which no judgment was to be entered, unless the defendant 
made de&ult in payment of the sum of 5L by instalments^ 
together with costs to be taxed, the Court held, that» in 
consequence of the terms which had been added, tlie paper 
in question amounted to an agreement; but that it was an 
agreement for less than 20/., juicl therefore not liable to a 
stamp. (1) 

i 

The Ibllowing particulars are exempted from stampduties Exemptiont. 
imposed on agreements. (2) 

1. Any label or memorandum containing the heads of Meinorandum 
insurances to be made by the Royal Exchange Assurance and 

London Assurance, 

2. Mcnioraiulum or agreement for granting a lease or Ajjrcemcnt for 
tack, at rack-rent, of any land or tenement, under the yearly ® 

rent of 5/. 

Wlictlicr a particular tigrecment is to be considered as a 
lease, (in which case it will require a lease-stamp,) or merely 
,ns an jigrccmcnt for a lease, must depend entirely on the in¬ 
tention of the parties, as it is to be collected from the whole 
of ilic instniincnt. (3) If the words arc that the one party (hxs 
thereby demise, &c. or that the other party shall have, &c. and 
no other MH)rds appear to qualify the expression, they arc to be 
construed as a lease. (4) And where the instrument appears to 
have been iiitentled to transfer a present interest, or where it 
contains words of present demise, witliout any thing to shew 
that the parties had in contemplation a mere executoiy 
contract, the instrument will be considered as an actual lease, 
notwithstanding there may be a stipulation for executing a sub- 

(1) Ames V. Hill, 2 Bos. Sc Pull. ( 5 ) Morgan v. BIssell, 3 Taunt. 

150. Reardon v. Swnby, 't Hast, 188. 65% 

S.P. ( 4 ) Drake v. Monday, Cro. Car. 

( 2 ) St. 48 G. 3. c. 149. Sec also 207 . Maldon’s case, Cro. El. 35. 

St. 23 G- 3. C. 38. 5 . 3. St. 35 G. 3. 5 T. R. 167. 

c. 30. s. 1.6. ?t. 37 G. 3. C. 90. 

t, 1 . 8 . 


• • 
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sequent lease under seal. (1) If indeed the words do not im- 
pt)rt immediate possession, (as where it is agreed, that ihe 
party shall have and enjoy the land, &c.) such a stipulation 
would warrant the conclusion, that the instrument was, in¬ 
tended, not as of itself a perfect lease, but as an agi'eement for 
a lease. (2) 

Ai^rt rnu'ut for 3. Memorandum or agreement for the hire of any labourer, 

1 * * * 

'artificer, manufacturer, or menial servant. 

An agreement for the assignment of an apprentice from one 
master to another is'not within the meaning of this clause; 
iJie term “hiring” not being applicable to an apprentice. (3) 
If such a written agreement is unstamped, it eaniiot be ad¬ 
mitted in evidence, nor can parol evidence <)f the tenns be 
received. 


Agrc4'nifnt for 
&:ile of goods. 


4. Memorandum, letter, or agreement made tor or rtdatiiig 
to the sale of any goods, wares, or merchandize. 


1 , Meanin of Upon this clause it has been determined, that au®gree- 
the words,/or 
or rt !alt?isi to, 

had been bouglit by the plaintiff on their joint account, aiid 
to pay for them at a certain time, is an agreement relating to 
the sale of goods, and therefore exempted from a stamp 
duty (4); so also is an agreement by a broker to indemnity las 
principal, for whom he bought goods, from any loss on a 
re-sale (5); or a guarantee for the payment of goods, which a 
third person was about to purchase to a certain amount (G); 
or a receipt for the price of a horse containing a warranty of 
>soundness (7); or an agreement to cancel a former agreement 


ment by the defendant to take a share of some goods, wliich 


(1) Harrington v. Wise. Cro. El. 
■4R6. Tisdale v. Sir W, Essex, Hoh. 
.34. Baxter v. Brown, 2 Black. 975. 
Riirry V. Xugent, cited 5 T. R. 10‘5. 
k;?. Poole V. Bentley, 2 Campb. 

12 East, KiR. S. C. Tempest 
V. Rawling, 15 East, 18- Doe dem. 
Walker V. Groves, 15 East, 244. 

(2) D-'e deni. Jackson v. Ash- 
burner,5T. R. 16J. Coore v. Clare, 
ti T. R. 759. Doe denu Bromfield 
V. Smith, t East, 55u. 


(.5) R. V. St, Paul’s, Bedford, (i 
T. H. 455. R. V. Ditchingliaiii, 4 
T. R. 

(• 1 ) V(‘niiing V. Lockic, 1.5 E-nst, 7. 

(5) Curry v. Edeiisor. ." T. R. 
524. 

(6) Warrington v. Fiirbor, 8 East, 
242. Watkin.s v. Vince, 2 Starkte, 
369. 

(7) Skrine v. Elmore, £ Cninpb. 
407. 



i56S 


Ch. p.J afi a Requisite of Written Instruments. 

respecting a sale of goods, and for the future sale of goods upon 
different terms. (I) 

A letter from a principal to his factor, containing bills of 
exchange drawn upon the factor, and engaging to provide for 
the bills, if certain goods in the factor’s hands, or about to be 
placed there, remained unsold when the bills should become 
due, is not within the exception of the act, and requires a 
stump. (2) The Court held, that the description in the act is 
confined to instruments, which have the sale of gootls for their 
•primanf object, and that the primary object of the letter in 
(jucstion was the obtaining of money upon a pledge of goods, 
inteiide<l to be placed in the factor’s hands. 

Aji agreement for the making of machinery at a fixed 2 . Sale of 
price was considered, in the case of Buxton v. Bedall (3), to * 

be not within the exemption; on the ground, that it is not a 
contract for^ or relating fo, the sale of gootls, but relating to 
tlie making of goods, and for work and labour to be done. (3) 

'Fhe language of the exempting clause, ‘‘ Memoi'andum or 
agreement for, or relating to, the sale of any goods, wares, or 
merchandise,” is expressed in terms the most general and 
comprehensive; and, perhaps, on reconsideration, may be 
thought to extend to contracts relating to the sale of goods, 
wliich are to be matle by the seller before their delivery, no less 
than to contracts for the sale of goods already made. It may 
Ihj observed further, that the true principle and ground of deci¬ 
sion in the case of Towers v. Sir J. Osborne, (on the audiority 
of wliich the case of Buxton v, Bcdall was determined,) does 
not appear to be inconsistent with such a construction. The 
Court of King’s Bench there held, that a contrUet for a cha¬ 
riot, which a person had bespoke, was not a contract for the 
))urchasc of goods, but for the making of something not in 

(l)Wlutworthv. Crockett,‘J Stark, present were Mr. Justice Lawrence, 

^31. and Mr. Justice Grose; and they de- 

(3) Smitli V, Cntor, 2 13nrn. Aid. termined the point on the authority 
77H. Towers V. Sir J. Osborne, a case 

X3) 3 East, .303. on sliewia;; cause on the statute of (faiuls. See this 
against a iu‘\> irial. Tlieonb Jmlju*?*' ease stated, in Ch. 8. Sect. 1 
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-iexlstence, and therefore not within tl^e 17tU sec^on 9 ^ 
tute of frauds; for that sectioji s])eaks of aeqeptant;^^? 
th^ goods as one of the requisites to bind tlie bargain* fmd\? ^^ 7 , 
^osjod therefore not to extend to those cases, in which th^ subr 
jg^-matter of the contract is incapable of delivery and of ip^rti 
acceptance. ( 1 ) But in the exempting clause of the stamp-act,' 
nptlung is said relative to the delivery of the. goods, nor is tliet’e 
any reason for supposing that the legislature intended to make 
a distinction, with respect to stamping, between contracts for 
* the sale of goods ordered to be made, and contracts for such as 
are already made. It constantly happens, tliat the subject- 
matter is not at tlie time of the contract in the state in which it 
is to be delivered; in some cases more is to be done, than in 
others; but still the contract appears to relate to the sale of 
goods, although the goods may not be at the time of the pur¬ 
chase in a complete state for delivery. And this is. the con¬ 
struction, which the Court of Common Pleas has put upon the 
clause in question, in the late case of Wilks v, Atkinson ( 2 ), 
in which it was determined, that a contract for the purchase of 
a quantity of linseed oil was not liable to a stamp, although the 
oil had not been made, but was to be prepared out of raw ma¬ 
terials in the seller’s possession. 


3. Sale of An agi'eement for the sale of crops growing on certain 

gro^ng ci'opg. delivered afterwards, has l>een detenuined to be 

an agreement for an interest in lainij and is therefore nut 
exempted as a sale for goods. (3) In the case of Waddingtoii 
V. Bristow, Mr. Justice Chambre said, ‘‘ Though I admit that 
a contract for the sale of so many hops as twenty-two acres 
might produce, to be delivered at a distant day, might fall 
within the exemption of the act, notwithstanding the hops were 
not in the state of goods at tlie time of the contract made, yet 
I cannot think the present agreement within the exemption. 


(1) See Grove® v. Buck, Maulc 
& Selw. 170. 

(2) 6 Taunt, n. 1 Marshall, 412. 
And see Hie opinions of I.>ord Al- 
vnakyC. J. ana Oiimhro J. ioWad- 


(lifrgton V. Bristow, 2 Bos. A Pul. 
454. 

(j) Waddington v. Bristow, 2 Bos. 
& Poll. 453. Crosby v. Wadsworth, 
6 East, 602 . Emmerson 
2 Taunt. 38. 
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srftbe tt’glees'an interest tb the vendee in the' produce df thfe 
fiiridl*^ But where the owner of a close, cropped witH 
pdtttOeSi’ a^eed to sell tliem at a certain rate, and tlie puif- 
ch^di^ei' Ivas to take them up immediately, the Court of 
Beddi held, that this agreement was not for any interest in 
iBiltl (l); and the distinction, taken between this and the twd 
cases just mentioned, was, that there the contracts were for the 
growing crops of hops and grass, (and dierefore the purchase 
of the crops had an immediate interest in the land, while the 
crops were growing to maturity,) but here the land was to be 
considered as a mere warehouse for the potatoes, till the pur¬ 
chasers could remove them, which was to be done immediately. 
So, where the agreement w^as to sell all the potatoes growing 
on a certain piece of land of the defendant, and the plaintiff to 
dig them up and carry tl>em away, the Court held, that the 
contract was confined to the sale of the potatoes iis mere 
chattels, and that iiotliing else was in the contemplation of the 
parties. (2) 


5. Memorandum or agreement made between the master Agreement for 

, . 1 . 1 /. seaman’s 

and manners or any ship or vessel tor wages, on any voyage 


coastwise from port to port in Creat Britain. 


'ages. 


f>. Letters containing any agreement (not before exempted) 
in respect of any merchamlise, or evidence of such an agree- 
meat, which shall ])ass by tlwe post, between merchants and 
other persons carrying on trade or commerce in Great Britain, 
and residing and actually being at the time of sending such 
letters at the distance of 50 miles from each other. (3) 

A letter written by one, who managed another person's 
trade, to a creditor, ))romising to pay a debt which ai*ose in 
the regular course, has been held to come within the letter an 
spirit of this exemption. ('!?) 

• 

(1) Porker V. Staniland, U East, ( 3 ) Leigh v. Banner, 1 Esp; K 
3 €«. P. C. 40.7. Slat. S3 O. 5. •C.'.Sl. 

Warwick v. Bruce, 3 Moule (4) M'Kenzie v. Banks, *5 T. E. 

176. • 
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CHAP. X. 

Of the Admissibilitif of Parol Evidence to explain, vary,, 
or discharge Written Instruments. 

^HE order, in which It is proposed to treat of this intri¬ 
cate and extensive subject, is, First, to consider in what 
crises parol evidence is admissible to explain ambiguities in 
written instruments; Secondly, whether parol evidence is ad¬ 
missible to add to, vary, or discharge written instruments; and, 
Uliirdly, to consider the rule of evidence on this subject, csta- 
blishetl in courts of equity. 

Sect. I- 

OJthe Admissibility Parol Evidence to explain Ambiguities* 

The first section treats of ambiguities, latent and patent^ 
and of the admissibility of evidence of usage as explanatory 
of ancient grants and deeds. 

Aiabiguiticfi. There are two sorts of ambiguities of words, says Lord 

Bacon (1); the one is called amhig^dtas laicns^ the other 
amhiguilas patens. The first occurs, where the deed or 
instrument is sufficiently certain and free from ambiguity, 
but the ambiguity is produced by evidence of something 
extrinsic, or some collateral matter out of the instrument; 
the latter kind is such as appeal's on the face of the instru¬ 
ment itself. 

Latent ambi- First, with respect to latent ambiguities. 

guity. 

A latent ambiguity, which is raised by extrinsic eri- 
dence, may lie explained in the same manner. I'hus, if a 
person grant his manor of S, to one and his heirs, so far there 
appears to be no ambiguity; but if it should be jiroved, that 
the grantor has the manors lioth of South S, and North S., 

(1) Bac, Elem.iufc 23. The bti!>- the Statute of Frauds, utid by Mr. 
ject of this chapter has been treated Sugdeu in his Law Vendors an<j 

by Mr. Koberts in his Treatise on Purchaser-. ^ 
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• 

this ambiguity is matter in fact, and parol evidence may be 
iuhnitted to shew, which of the two manors the party intended 
to convey. (1) So, it was resolved in Lord Cheyney's case (2), 
if a person has two sons both baptized by the name of John,* 
and conceiving that the elder, who had been long absent, is 
dead, devises his land by his will in writing to his son gene¬ 
rally, and in truth the elder is living, in this case the younger 
son may in pleading or in evidence allege the devise to him, 
and if it is denied lie may produce witnesses to prove his 
father’s intent, that he thought the other was dead* or, that at 
the time of making his will, he named his son John the 
younger, and the writer left out tlie addition. No inconveni¬ 
ence, adds Lord Coke, can arise, if an averment be taken in 
such a case; for he who sees the will, by which land is so ile- 
vised, cannotbe deceived by any secret averment: when he sees 
the devise to the testator’s son John generally, he ought at his 
peril to enquire which son the testator intendetl, w'hich may 
easily bo known by him, who wrote the will, and by others who 
were privy to the intent; and, if no direct proofean be made of 
his intent, there the devise is void for its uncertainty. 


When a devise in a will is to a person, designated by a 
Christian and surname without any other description, and 
iu> such person appears to claim the legacy or to have been 
known by the testator, parol evidence may be admitted to 
shew, that hot^ the names have beep mistaken by the per¬ 
son, who took the instructions for the wdll; as, in the case of 
lleaum<>nt v. Fell (3), where a legacy was bequeathed to 
Catharine Earnley, and the name of the person who claimed 
the legacy was Gertrude Yarilley, the Court establislied ilic 
claim, iibscrving how very material it was, that no such per¬ 
son as Catharine Earnley claimed under the will. Here, 
there was no ambiguity on the face of the will, but the latent 

(I'l Bac. Elem. rule 23. (3) 2 P. Wms. 140. See also 

(2) 5 Kcp. 68. b. See Also Alt- Dowset v. Sweet, Ambl. 175. Brnd- 
Uani*s case, 8 Uep. 155. Hob. 32. win v. llarpur, Ainbl. 371. Parsons 
Jones V. Newman. I Blackst. 60. v Parsons, I Ves. juii. 266. 3 Vcs. 
Harris V. Bp. of Lincoln, 2 P. Wins. 322. Smith v. Coney, 6 Vcs. 42. 
136. (Careless v. Orcles>, 1 Meri- Doe dcm. Coolf v. J)anvei*8, 7 
vale, 384. 303. 


Mistake 

name. 
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ambiguity was intiroduced by extrinsic evld^nce^'and 
kind of evidence also shewed^ that the*?© was a parsopifOf 
name, of Gertrude whom tJie testator called Gatly, ,.tvhivl* 
ii«^e the person wlio drew the will mistouk for Katy; to/this 
case, tlierefore, as pm'ol evidence was admitted to shetv ithe 
latent ambiguity^ par^l evidence was also admitted to explain 
it. So, where tlie testator bequeathed his stock in a particular 
fund, and it appeared, that he had not at the time of making 
his will or iifterwards any stock in diat fund, having sold out 
some time before and })urchased into another fund, evidence 
was admitted to shew whence the mistake arose, and tlic legacy 
was satisfied out of tlie new fund, into w4nch the testator had 
purchased, (l) So, where the devise w'as “ of «//my farm and 
lands calletl Trogues-fann, now in the ocaipation of A. C.,” 
die Court of King's Bench w^erc clearly of opinion, that two 
closes in the occupation of' L. ilf., but forming a part of 
Trogues-farm, would pass under the devise; and that a writ¬ 
ten notice from the testator to L. M. had been pro})erly ad- 
mitted in evidence, to shew tliat he considered them as parcel 
of his farm called Trogues-farm. (2) Here die devise wa& 
sufficiently comprehensive to include the wliole of the lands, 
and ought not to be narrowed by the defective description of 
die occupation. 


Parol evi- ^ 
dence, to give 
effect to a will, 
when admissi¬ 
ble. 


Ill the instances, which have been just mentioned, it is to 
be observed, diat, unless the evidence had been admitted, the 
will could not have taken eflect. In the first^ase, no person 
was to be found corresponding with the description in the tlo- 
vise; in die second, the testator had no property in the funds, 
out of w^hich he appointed the legacy to be jiaul; and in the 
third, if the closes in question wen; not to be included as jiart 
of the devised fiirm, the word “all” in the devisic would not be 
sadsfied. And the question on tlie admissibility of parol 
evidence in such cases will depend principally upon this, 
namely, whether the evidence is necessary to give an effective 


(1) Sel’iood V. Mildmay, 5 Vcs. Sr.uthern, 1 Maiile iV SpUv, Sfjf’. 
juft. 506. Sec 4 V^s, 676. 1 Bro. Doc dcm. Bc;»ch v. Lord .rcrbcy, 

472. Andrews v. Dobson, l i B«rn. Aid. S50. Doedcni. Ilarns 
Coi, Cb. C. 4185. V. Grcathcd, s Last. 105. 

(5r) Goodtitle dem. Radford v. 
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to^^th^ drivise, or "♦irhether, without that evidaicev 
thf^tc' appears to be sufficient fo satisfy the terms of the derisd 
a'Od the hitention .of the testator as expressed on the face of 
the will. If the testator has left property which corresponds 
with the description in the will, extrinsic evidence is nOt adr 
inissible to shew, that lie intended to include other propexiy 
not within that description, (1) 


In the case of Whitbread v. May (2), where the tes- Examples, 
tator, having devised all his estates in trust for his son cncTto^hc^^^* 
for life with remainder over in strict settlement, &c., etlate, 
by a codicil afteiwards revoked his will so far as it 
related to /ns estate at Lushill, in the county of Wilts, and 
Jlearne and Buckland, in the county of Kent, which he de¬ 
vised to his son in fee,” it appeared, that at the time of the 
tievise the testator had lands in the parish of Hearne and in 
sover.'il otlier parishes, all which he liad purchased by one con 
tnict from one person; evidence was then offered to shew that 
the testator, by the description of his “ estate at Heame,*’ 
meant to ilesigiiate and include not only the lands in diat 
parisli, but also all the other lands which lie had purchased at 
the same time. This evidence was received at tlie trial, 
subject to the opinion of the Court above; and the Court of 
Cianmon Picas were afterwards equally divided in opinion on 
the question of its admissibility. 


In a much fater case, liowever, the case of Doe on the de¬ 
mise of Sir A. Chiclicster v. Oxenden (3), which was very 
similar to the lust, the Court of C^ommon Pleas adjudged such 
evidence to be inadmissible. I'hc question tliere was, whether 
on a devise of the testjitor’s “ estate of ' Ashton parol evidence 
could be admitted to shew, that tlie testator intended by tliat 
ilescription to devise all Lis maternal esuitc, which consisted 
of two manors in the parish of Ashton and another manor iu 
tlie adjoining parish; the Court of Common Pleas, after 

( 1 ) Doc clem. Brown v. Brown, (y) Bos. & Pull. 59S. 

II 441. Doe v. Oxenden, 3 ( 3 ) 3 Taunt. 147. Doe dein. 

Taunt. M7, Doc dein. Tyrrell v. Browne v. GAcningr, 3 Maule & 
I^yrorvI, 4 Maule Selw. 550. Tyt- Schv. 171. Beaiiuiont v. Ficjd, 
V. Daliympie, Mcrivalc, 4 IP. 1 Barn. Aid. ;;47. 
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hearing two arguments, determined against its ’admissibility. 

The Chief Justice, Sir James Mansfield, in delivering'the 

jtfdgm^t of the Court, after premising that he had lyt cofi- 

♦ ► 

siderable doubts on the subject in consequence of the cas^ of 
Whitbread v. May, in which case the Court was equally 
dWded on the admissibility of parol evidence, adverted to'the 
case of Beaumont v. Fell (1), and to the similar case of Dowset 
•v. Sweet (2), and observed on these cases, that although it 
was not expressly stated to have l>een necessary to receive 
the evidence in order to give effect to the will, yet that 
ground of determination might be inferred- “ It will be 
found,” said the Chief Justice, “ that the will would have 
had no operation unless die evidence laid been received. 
But, in the case now before the Court, the will has an ei- 
fective operation without the evidence proposed; eveiy thing 
will pass under it, that is in the manor or parish, or what 
he would naturally call his Ashton estate. This will be 
an effective operation; and, this being so, the ca^e in this 
respect differs from all the others; because in them the evi¬ 
dence was admitted to explain that, which without such ex¬ 
planation could have had no operation. It is safer not to go 
beyond this line. Only those premises, therefore, will pass 
under the devise, which are in the manor or parish of 
Ashton.” 

Soon after this decision of the Court of Conunon Fleas, the 
devisee brought an action of ejectment against llie heir at law, 
and offered at the trial the evidence bcfore-menlioned; on the 
rejection of which, a bill of exceptions was tendered; and the 
case was brought up to the House of I.ords on a writ of 
error. (3) The question on the admissibility of the evidence 
was referred to the Judges; and Lord Chief Justice Gibhs de¬ 
livered their unanimous opinion, that the evidence ought not 
to be admitted. Hie courts of law,” said the Chief Justice, 
“ have been jealous of tlic admission of extrinsic evidence to 
explain the intention of a testL^or; and I know only of one 
case ill which it is permitted, that is, where an ambiguity is 

(l) Vid. teiipr. 567. (.*5) Doc detn. Oxciidcn v. »Sii* A- 

rj) Ibid. Cliicliciter, '1 Dow. 65. 
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introduced by extrinsic circumstances. There, from the ne- * 

cessity of the-case, extrinsic evidence is admitted to explain the 
ambiguity; for example, whe^e a testator devises his estate of 
Blockacre^ and has two estates called Blackacre, evidence 
must be admitted to shew which of the Blackacres is meant; 
so if one devises to his son John Thomas, and he has two sons 
of the name of John Thomas, evidence must be received to 
shew which of them the testator intended. And so, also, if 
one devises to his nephew William Smith, and has no nephew 
answering the description in all respects, evidence must be ad¬ 
mitted to shew which nephew the testator meant by a descrip¬ 
tion not stricljy applying to any nephew. The ambiguity 
there arises from an extrinsic fact or circumstance^ and the 
admission of evidence to explain tlie ambiguity is necessary 
to give effect to the will, and it is only in such a case tliat 
extrinsic evidence can be received. It is of great importance, 
that tlie admission of such extrinsic evidence should be avoided, 
where it can be done, tlmt a purchaser or an heir at law may 
be able to judge from the instrument itself^ what lands are or 
arc not affected by it. Here the devise is of all the devisor’s 
estate at Ashton, (for there is no difference between the words 

estate of Ashton” and “ estate at Ashton,”) and he has an 
estate at Ashton which satisfies the description. It is true he 
has odicr lands which come to him along with his estate of 
Ashton; but they are not tlierefore comprised in the words 
“ my estate of Ashton.” If a testator should devise his lands 
of or in Devonshire or Somersetshire, it would be impossible 
to say that you ought to receive evidence, that his intention 
was to devise lands out of tliese counties; and for die same 
reason, when the testator here describes the lands as his estate 
of Ashton, you cannot receive extrinsic evidence to extend tlxis 
to other lauds not of Ashton.” 

In die case of Thoimis v. Thomas (1), where die testator 2 . With refers 
had devised to his grand-tlaughler Mary Thomas ol Llech- 
Uoyd in Merthyr pai'ish, it appeared, that at the time of his 

CJ)6 T. li. 671. And Lord Wulpolc V. Ld. Cholmundvlcy, /T.K. us. 
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cTeatti he had a grutid-daughtei* of the tiaihe of'ESiifo^*EvftWs{ 

one of the lessors of the plalndfr, Who lived Ih 

parish named in the will, and also a great ^iind-ifeughthf;^ 

• , . j t 

JVfary Thomas, the defendant, the only person of that' hiiflie 
in the family, bnt who lived in another place, and had ril^r 
been in Merthyr parish; the plaintUPs counsel at'thfe tHtfl 
offered parol evidence tq shew, that the person, who drew the 
■ will, had made a mistake in the name of the devisee; and Mn 
Justice Lawrence received the evidence (l), subject to the 
opinion of the Court above on its admissibility: but as the 
jury were of opinion, that the name had not been inserted by 
mistake, and therefore found for the defendant on the first 
count, which laid the demise from Elinor Evans, the admissi¬ 
bility of this evidence did not afterwards form any part of the 
argument. After this finding of the jury, the question was 
between Mary Thomas and the plaintiff on a demise from the 
heir at law, and in this stage of the cause the defendant’s 
counsel offered evidence of declarations made by the devisor 
previous to the making of his will, expressive of his regard 
for tlie plaintiff, and of his intention of giving her the premises 
in dispute- But this evidence was rejected, on the ground, 
that nothing dehors the will could be received to shew the 
intention of the testator, which could only be collected from 
the words of the will itself^ after the removal of any latent 
ambiguity in the description of persons or other teimis in the 
will. And this opinion was afterwards affirmcvl by the Court 
of King’s Bench. ‘‘ If there had been no person,” said Lord 
Kenyon, ‘‘ to answer the description of grand-daughter, living 
tit Llechlloyd in Merthyr parish, I should have rejected the 
description, and have said, that the devise ajjplicd to Mary 
'jrhomas: but it appears, th.at there is another person answer¬ 
ing that part of the description, who is also in another jiart 
of the will an object of the testator’s bounty. Then, as there 
are two parts of the description not answering to Mary 
Tlionias, who is named in this clause of the will, we are left 


to conjecture, who was meant 1 y the devisor; but the law will 
hot allow an heir at law to be disinherited by conjecture. 


' ficc s V'ti. Ah. .j 12 . jil. 20 .; ciicJ 1 ) 3 ' Lawiviicc J., « T.Il. til 4 
•ind mnip:?hirc v. Pierce, 2 Vcs. 21 e., 



A^ with to d;ie pUier questioq respecting tlie r^c^i^n 
ofadded Lpi:d Kenyon, “it was properly 
jefited^ tlie supposed declarationsJiaving been made by 
testator, long before the will was made: but, had they be^ 
made at the time of making the will, I should have thonghjr 
them admissible evidence.” _ / 



Secondly, with respect to patent ambiguities., ■ ^ 

If a clause in a deed, or will, or any other instrument, is so 
ambiguously or defectively expressed, tliat a court of law, 
which has to put a construction on the instrument, is unable 
to collect the intention of the party, evidence of tlie declar¬ 
ation of the party cannot be admitted to explain his intention; 
but the clause will be void on account of its uncertainty. In 
many cases an apparent uncertainty may be removed by col-r 
lecting the general intention from other passages in the 
writing, so as to make the whole consistent; or by a reference 
to some event, or some otlier writing, or some medium of ex¬ 
planation, adverted to in the instrument. But when, after 
comparing the several parts of a written instrument, and col¬ 
lecting all the lights which the writing itself supplies, the in¬ 
tention of the parties still appears to be uncertain, parol evi¬ 
dence of their intention is nut admissible. “ Ambiguitas 
})atens,” says Lord Bacon (1), (diat is, an ambiguity apparent 
on the deed or instrument,) “ cannot be helped by averm^t; 
and the reason is, because the law will not couple and mingle 
matter of specialty, which is of the higher account, with matter 
of averment, which is of interior account in law; for that were 
to make all deeds hollow, and subject to averment, and so in 
etfect to make that pass without deed, which, the law appoints^ 
shall not pass but by deed. It holds generally,” he adds, 
“ that all ambiguity of words within tlie deed, and not out pf 
the deed, may be helped by construction, or in some cases by 
election, but never by averment, but rather shall make the 
deed void for uncertainty.” 


Patent am¬ 
biguity. 


■ ) 

, And in the case of a will, if luiy devise is expressed douht* Uncertainty in 

, ' derise. 

(0 Bae.EIem.raleSJ. Doedem. 550. Lord Cholmondeley y. Lord 
'Tyrrell r. Lyford, 4 Maule & Selw. Clinton, S Merivale, ^(43. , 
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fully and with uncertainty, the only construction, which it is 
capable of receivuig, is by cojuparing it with the other parts 
of the will; the declarations of the testator ore not admissible 
to remove the apparent ambiguity, or to explain his intention. 
As, for example, if the devise is to “one of the sons of J. S.,” 
who has several sons, such an uncertainty in tlie description of 
the devisee cannot be explained by parol proof. (1) So in a 
case, where the testator made dispositions in his will to several 
persons, among others to his wife and niece, who were the 
only women mentioned in the will, and tlien devised “ to her” 
u pai’ticular estate for life, the question was whether parol 
evidence could be admitted, to sliew whicli of the two was in¬ 
tended: the Lord Chancellor refused to receive it, on the 
ground that^ it would tend to put it in the power of witnesses 
to make wills for testators; the Court held, that though the 
term “ her” was relative, it was to be referretl in this case to 
the wife, because in other parts of the will it seemed to relate 
to the wife; but expressly excluded tlie parol evidence offered 
to explain the will. (2) However, courts of law as well as 
courts of equity will admit evidence of the situation and cir¬ 
cumstances of the parties, for the purpose of assisting them in 
putting a construction on wills, that are not clearly expressed; 
iis, in the case of Masters v. Masters (3), where the testator, 
after having bequeathed a legacy to the poor of two hospitals 
in Canterbury, (naming them,) bequeathed another sum in 
his codicil “ to all and every the hospitals,” the second be¬ 
quest was adjudged not to be void for uncertainty, but to have 
been intended for all the hospitals in Canterbury, as it ap¬ 
peared in evidence that the tesUitor lived in Canterbury, and 
had in his will taken notice of two hospitals there. But evi¬ 
dence of the value of the estate devised, or of the amount of the 
testator’s property, will notbe admitted in order to raise an argu¬ 
ment in favour of a particular construction; whatever may be 
the amount, the general rule of construction must prevail. (4) 

(1) 2 Vern. 624. 1 T. R. 701. Selwood v. Mildmay, 

( 2 ) Castleton v. Turner; cited 5 Ves. jun. 510. 6 Ves. 396. is 

sVeii. ai'j. %re*. 174. 15 Ves. 514. Herbert v. 

(3) l P. Wins.420. SecalsoHar- Reid, 16 Ves. 431. 

ris V, Bishop of Liiictiln, 9. P. Wms. (4) Doe dem, Handson v. Fyldesf 
155. Sir Jf, liden v. E«ni of Bute, Cowp. 855. Stanileii v. Staudeu* 

3 Bro. Purl. C. 79. Doe v. Burt, 
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A in a will for the devisee^s name is on instance of Omission of 
apparent ambiguity, and parol evidence cannot be admitted 
to shew wimt person’s name the testator intended to insert. (1) 

But on a bequest to a person, wliose surname was mentioned 
with a blank left for the Christian name, tlie pax-ty who 
claimed the legacy was allowed, not only to prove acts of 
kindness and constant aflcction on the part of the deceased, 
but to shew furdicr that tlie testator had said, “ he would 
provide for him, and that he had left him something by his 
will,” (2) And in anotlier case, where only one initial appeared 
ill the will, the bequest being “ to Mrs. G.” without any other 
description, tlie Chancellor rofeiTed it to the master to re¬ 
ceive evidence, to shew who was the person intended to be 
described by that initial. (3) The distinction between these 
cases is, that in the former there is no description whatever 
of a devisee, and wliethcr the tesUitor had selected any person 
as the object of his devise is entirely uncertain on the face 
of the will; but in the two last cases, the testator has given 
some description, and though it would appear too slight and 
general for the information of strangers, yet to persons well 
acquainted with the testator, it might be sufficiently foil and 
ilistiuct: in the first of these two cases, die testator might 
not have known the Christian name; in the other, the de¬ 
scription in the will might have been the only one, by which 
the testator usetl to designate the claimant. 

When a bhuik is left in a written agreement, whicli need Omission in 
nut have been reduced into writing, and would have been ^”stru- 

equally binding, whether written or unwritten, (as if the 
agiecmeiit were to deliver goods to the amount of less than 
ten pounds, and a blank were left for the quantity of gocnls 
to be delivered,) in such a cose, it is presumed, in an action 


2 Ves. jun. 595. llichanlson v. Ed¬ 
monds, 7 T. H. 640. Doc V. Drinj;, 
2 Maule & Sclw. 455. Bootle v. 
Blundell, 1 Merivale, 216. Jones v. 
Tucker, fi Merivale, 537. Attorney 
General v* Grute, a Merivale, 516. 


(1) Buylis V. Ti»e Attorney-Gene¬ 
ral, 2 Atk. 259. Cnstieilon v. Tur¬ 
ner, 5 Atk. 257. limit V. Iiort,5 Bro. 
Cli. C. 311. 

( 2 ) price V. Page, 4 Ves. 680. • 

(3) Abbott Y. Masiiie, 5 Ves. ]4B. 
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for the non-petformance of the contract, parol evidence might 
be admitted to shew the quantity, for which the parties agreed: 
for a memorandum in writing was not required in this case by 
the statute of frauds, and the proposed evidence would not 
contradict any part of the written agreement, but merely 
suj^ly an omission, where nothing need have been expressed. 
And where a written instrument, which was made professedly 
to record a fact, is produced as evidence of that fact which 
it purports to record, and a blank appears in a material part, 
the omission may be supplied by other proof. Thus, if a 
bishop’s register were to be produced in evidence, for the pur¬ 
pose of shewing a presentation by a patron, under whom the 
plaintiff claims, and on the production of the register a 
blank should appear in the place where the patron’s name 
is usually inserted, the presentation might be proved in 
some otlier way(l); as by a witness, who was present, and 
heard the presentation. So, in the case of a surrender of a 
copyhold by a stew'ard, if there is any mistake in the entry, 
that is only matter of fact, and the coints of law will in that 
case admit an averment, that there was a mistake cither as to 
the lands or uses. (2) 


Usage to ex- Thirdly, as to the admissibility of evidence of usage, to ex¬ 
plain ancient , • • , i 

charters, plain ancient charters and grants. 

grants, &c. 

In the construction of written instruments, words arc {o 
be understood according to their common and general ac¬ 
ceptation at the time when the instrimient was made (3),' and 
w'ith reference to the nature of the subject. If the language 
in ancient charters is become obscure from its antiejuity, or 
the construction is doubtful, the constant arul immemorial 
usage under the instrument may be resorted to for the pur¬ 
pose of explanation (4), though it can never be admitted to 

(1) Bishop of Meath v. Lord Bel- bourne, 4 East, .'15.7. Bailiff, &c. of 

field, 1 WiU.215. Tewkesbury v. Brickncll, ii ,1'aunt, 

(2) Towers V. Moor, 2 Vem. 98. 120. R. v. Mayor of St. All)an*s, 
Vaugh. Rep. 169. Com. Dig. 12 East, 559. R. v. Mayor, &c. of 

tit. Parols, TA). Stratford-upon-Avon, 14 East, .748. 

(4) R. v. Varlo, Cpwp. 248. Gape R. v. Mayor, &c. of Chester, J lifaule 
V. Handley, 5 T. R. 288. n. R. v. & Selw. loi. Mayor of London v. 
Bailringar, 4 T. B. sio. R. v. Os- Long, i Canipb, 22. 
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dto^rdl or contradliit the Express provisions of the instrument. 
Such ^ciMitiiiiied Usage is a strong practical exposition of the 
' m^dhing bf the parties. Even in the case of an act of parlia- 
meiiti iihiverisal usage has been referred to as a proper cxpdsi- 
tor, where the language is doubtful. (1) Lord Coke, in coth- 
menting on the statute of Gloucester, says, that when any 
blhimed before the justices in eyre any franchises by ancient 
charter, if the words were general, and a continual possession 
was pleaded of the franchises claimed, or if the claim was by 
old and obscure words, and the party in pleading expounded 
them to the court, and averred continual possession according 
to that exposition, the entry Was iiiquiratur super pos-- 

r 

sessioiiem et mum ; “ and this, adds Lord Coke, I have ob¬ 
served in tlivers records of those eyres, agreeably to that old 
rule, opiimns intetp'es reium usmJ^ (2) And the uniform 
course of modem authorities fully establishes the rule, that, 
however gc^neral the words of ancient grants may be, they are 
to be construed by evidence of the manner in which the thing 
h«as hem always possessed and used. (3) Tims, on an inform¬ 
ation to set aside an election to a perpetual curacy, it ap¬ 
peared that the impropriate rectory, out of which the curacy 
arose*, had hocn granted in trust for the use of the parishioners 
and inhabitants of a parish for ever; on the part of the rela¬ 
tors it was insisted, that the right of nomination to the viciurage 
ought to be confined to inhabitants paying scot and lot, or to 
persons paying to church and poor; and on the part of the 
dclcndants, that it extended to all house-keepers in general: 
Lord Hardwieke, in delivering his jndgnient, said, ‘‘ that 
some soi't of limitation M’as allowed by botli sides to have been 
jmt bv usage on the liberality of the grant, and that in the 
construction of ancient grants and deeds there is no better 
way of construing them, than by usage; and contemporanea 
expositio is the best way to go by;” and since in this case there 




(i) Sheppard v. Oosnold, Vnugh. (2) 2 Inst. 2S2. 

and sec R. v. Scott, 3 T. R. (3) Weld v. Hornby, 7 Eait, 19». 
COI. R. V. Osbourne, 4 East, 327. 
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was evidence of house-keepers having constantly vote<1, Lord 
Hardwicke held, tliat this usage ought to prevail (1) 

Nor does it make any difft^rence with respect to the .admis¬ 
sibility of evidence of innneniorial usage, for tlie purpose of 
explaining and construing ancient instrunients, whether the 
instrument be a charter granted by the crown, or merely a 
private deed. Thus, in the case of Withiiell v, Gartham (2), 
where the question was on the construction of an ancient deed, 
granting to the minlstei’ and cliiirchwardens of :i ])arish the 
power of appointing a sclioolmaster, whetljer all the church¬ 
wardens must concur, or whether tlie act of the majority 
was sufficient, and the jiiiy found tl)e usage to be in fa¬ 
vour of the appointment by a majority. Lord Kenyon, iti 
speaking of the usage and adverting to an argument which 
had been insisted on, (namely, that the Court ought to re¬ 
ject the evidence of usage, because the instances proved 
were not as ancient as the deed, and also because usage 
cannot be let in to explain a private deed,) said, that if the 
first reason were sufficient to reject the usage, it would be 
difficult to know how far such an objection might extend. 
In many cases a party undertakes to prove a custom from tlic 
time of legal memory, but that proof is geiierallv established 
by evidence of focts done at a miieli later ])oriod. And as to 
the second objection, I.ord Kenyon said, there M\ns no dif¬ 
ference in that respect between a private deetl and a kiugi> 
charter; in both cases evidence of usage might be given to 
exf}ound them. 

Thus also, in a late case ('i)- in an action for entering 
the plaintifTs close, where the deiendant pleaded, that the 
close was copyhold, and justified under u grant Irom the 
lord and by the comman- of the cojiyholdor, in support of 
tliisplea the defendant proved that the person, under whom 

( 1 ) ITie Attcney-General v. { 3 ^ Stammers v. Dixon. 7 East, 
Tarker ami Olliers,3 Atk. 57(J. The JOO Wadlcy v. Bavlias, 3 Taunt. 
Attorney.(;oneralv. Forster rVes. 752. Lord’ Ptire’ v. Bleiuoe, 

* 4 0will. US'* 

{ 9 \ ST. R. '58». 
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he justificcl, and . all those whose estate he had, for a long 
course of years had constantly taken the forecrop of grass 
and pasturage from the close, and then by court rolls of the 
manor proved admissions to a copyhold tenement “ of three 
acres of meadow,” (which was admitted to be the close 
in question,) but every other benefit of the land, except the 
Ibrecrop, liad been enjoyed by those from whom the plaintiff 
claimed; Mr. Justice Heath, who tried the cause, was of 
opinion, that, altliough the terms of the surrender and 
admission were sufficiently comprehensive to pass the soil and 
freehold, yet, As in ancient grants the legal import might be 
restrained by long and concomitant usage, which might be 
taken as evidence of the original intent of the parties m 
making the grant, so here the grant miglit be restrjiined by 
the rceiiived usage, and only pass the forecrop, which would 
not carry tlie soil,” And the C-oiirt of King’s liench agreed 
in this eonstruction of the written evidence. The terms of 
tlie admissions, they thought, were not incompatible with the 
plaintifl‘\ right, and nnght receive a construction conformable 
to the nvage. 

Thus i; a})})eiirs, that the words of an histrument, in them¬ 
selves conveying a g<‘neral right to an estate, may in certain 
cases be limited and restrained bv the manner in whicli tlic 
estate has for a length of time been actually enjoyed, IVut 
in tlic conslruction of a legal instrumcJil, where the question 
is, wJietlier a party is bound by his covenant to do a cer¬ 
tain act, (as, lor example, to grant a renewal of a lease,) 
courts of law will not ctuisider the acts of the parlies or their 
interpretiition of the instrument. In one case, indeed, wiiere 
it was doubtful, wlielher a covenant for renewal extended to a 
perpetual renewal, aiul (lie parties liad renewed four times 
.successively* the C-ourt of King's llench held, that the legal 
effect was a perjtotual renewal, on the ground that the par¬ 
ties themselves had, by their own acts, i>iit a construction 
on the covenant, mu! tliat the Court could not say the con¬ 
trary. (1) But this case Ims been frequently disapproved 

(1) Cooke V. Rooiii, Cowp. 81!^. 
p F 2 
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of(l), and a different rule is now established, It cannot 
be a legal mode of construction, (said tlie Master of the 
Rolls, in a case of this kind,) that a party , who has done 
an act, which he was not bound to do, or from a mistake, 
should therefore be bound for ever without tlie power of 
retracting.” (2) 


Si:cT. II. 


Of the Admhsibiliiij if Parol Kvidimce to vanj or discharge 

W ritten Instnme7ils. 

It is a general rule of law, that parol evidence cannot 
be admitted to contradict, add to, or vary the terms of a 
will, deed, or other written instrument. First, with respect 
to wills; 

The statutes of the 32d and 34th of Henry VIIL, which 
gave the power of devising lands by a last Avill and testiiraenl 
in writing, must cleai-ly have intendetl, that whatever is 
effectual and to the purpose, ought to Ik* in writing and 
sufficient without the aid of words not written; and therefore 
no parol evidence of the testator’s intention can be admitted 
to control or enlarge the terms of the will. (3) An addi¬ 
tional reason for this rule is supplied by tlie statute of frauds, 
which enacts, that all devises of lauds, &c. must be in writing, 
and are not revocable except by some other will or codicil, or 
by some act as cancelling, 8:c. And witli regartl to wills of 

personal property, it is evident from tl)e 22d section of the 

statute of frauds, that no unwritten declarations of the testa¬ 
tor can be admitted to vary any bequest; for that section 
enacts, “ that no will in writmg concerning goods, chattels, 

(l) Baynham v. Guy’s Hospital, ( 2 ) Moore v. Foley, C Ves. 238. 

3 Ves, 498. Eaton v Lyon, 3 Vcs. (3j Brett v. Hidden, Plowd. Com. 

Igguiden T. May, 9 Vcs. 333. 345. Lord Cheyney’s case, 5 Rep. 
SBoe. & PuIL^ New Rep, 452. S. C. 68. Bertie v. LordPalklond, 1 Salk. 

231. 3 Vern.333. S.C. 
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or personal estate, shall be repealed, and that no clause shall 
be altered or changed, by any words or will by word of 
mouth only, except the same be in the life-time of the testator 
committed to writing, and after tlie writing read to the testator, 
and allowed by him, and proved to be so done by at least three 
witnesses,” (1) 

Parol evidence is not admissible to contradict, or vary> Deeds,, 
or add to, the terms of a deed. (2) “It would be incon¬ 
venient,” says Lord Coke, “ that matters in writing made 
by advice and on consideration, and which finally import 
the certain truth of the agreement of tlie parties, should be 
controlled by an averment of parties to be proviid by the 
uncertain testimony of slippery memory; and it would be 
dangerous to purchasers and all others in such cases, if such 
nude averments against matter in writing should be admitted.” 

In jin action of debt therefore on a bond conditioned to pay 
a sum of money on a certain d^y. the defendant cannot shew 
that the bond was intended as an iiulemnity against imother 
bond, (3) 

In an action on a bond a party will not be permitted to P.oof of 
shew a contlition dillcrent from that expressed in the bond; sidcratiou! * 
and a conveyance cannot be averred by parol to be to an¬ 
other use or intent than that expressed in the conveyance. 

Hut there is a difierencu in this respect betw'een an use and a 
consideration. It is an established rule, that a party may 
aver another consideration, which is consistent with the con¬ 
sideration expressed ; but no averment can be made contrary 
h), or inconsistent with, that expressed in tlie deed. (4) 

Thus, if a deed ol' bargain and sale is expressed generally 
to be made “ for ilivers good considerations,” it may be 

(1) Brown v. Sclwin, Forrest. Hare, 1 H. Black. 659. Clifton v. 
mo. Lowficid V. Stoiiclmm, 2 Stra. Walmesley, T. II. 567. 

1261. Cambridge v. Rous, 8 Vcs. (3) Meuse v. Mease, Cowp. 47. 

22 . (4) 2 Roll. Abr. 786. (N), pi. I. 

( 2 ) Countess of Rutland’:* case, Mildniav’s case, l Rep. 176. Lord 
5 Rep. 26. Buckler v. Millcrd, Cromwell’s cage, 2 Rep. 76. Bedell’ 

2 Veetr. i07. Tinney v, Tinncy, ruse, 7 Ren. 

3 Aik. 8. I Wils. 34, Hnynri v 
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averred, that the bargainee gave money or other vahmble 
consideration,(l) That such an averment may be taken, 
which stands witli the deed, says Lord Coke,^ although it be 
not 'expressly comprised in the deed, is proved by tlie case 
of Villers and Bcanioiit (‘i), where the consideration in a 
deed of bargain anil side of lands was stated to be a sum 

c' 

of money, but it was averred and found by the jury, that 
. thQ indenture was made “ as well in consideration ot mar¬ 
riage (to make it a jointure ami bar dower) as oi the ssiid sum 
of money;” and it was adjudged, that, although there was 
a particular consitleration mentioned in the deed, yet an 
averment might be made of another consideration, which 
stood witJi the hidenturo, and whicli was not contrary U> 
it. * A fortiori, adds Lord Coke, the averment may be made, 

(1) 2 Roll. Ab. 7SG. (V). 1 Kcp. case, 4 Kep. -i. P. hte (.'nn- 

17fi, thorne V. vSwiiiliiirnc, 11 Vc'* no. 

(2) 2 Dyer, HG. a. VcnioiiN 


* In the case of Villers and Ucaniont, above cited, (2 Dyer, l lu. n.) an 
elaborate argument is to be found in support of the position, tluu “ where 
a consideration is expressed in a deed of gift or grant, no other ( luisc can 
be averred; but if no cause i.i expressed, that a cause may then be averre<l 
out of the deed.” The report adds, “ that three .flulgLM argue<l to the 
contrar)', aiul that the etfccl of that which is fouiul In* the asiigiiineut ol, 
“ as well in consideration of the said marriage, tV:c. as of tlie ivc. iv 
eontabied witfthi the indenture, amt so their Jindwfi is not eonharif to it," 
In the case of Peacock v. Monk, (l Vc :. L(^rd llardwiLke makc.i the 

same ilistinction. A bill in tiiat ca>e uas filed, claiming t!ie benefit of a 
trust under a deed, and ihc point was, whether the plaintiff* could prove a 
valuable consideration, ns no consideration was expressed in the deed. 
Lord Hardwicke held that the proof ought to he reatl. “ It differed,” lie 
said, ” from the common case upon which the objection is founded; foj- 
to be sure, where any consideration is mentiau(‘(l, as of love and affection 
only, if it is not said also, ‘ for oilier considerutioii'i,’ \on cannot eiuer into 
proof of any other; llie reason i.s, because it would he contrary to the deed; 
for when the deed says, it is in consideration of such u particuinrthing, that, 
imports the whole consideration, and is negative to any oilier. Bui this is 
a middle casc^ there licing no considerati./H at all In the deed.” All the 
authorities agree, that, where the deed not impeached h>r iVaud or other 
illtegal matter, no consideration can be averred or pioved coulraiy to that 
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where no consideration is mentioned, but the deed is geiicral, 

** fin* divers good considerationsfor then the averment (that 
the bargainee gavt; money, &c.) is but an explanation and 
particularising of the general words of tlie deed, which in¬ 
clude every manner of consideration; and in all these cases, 
cases the matter so ave;rrcd is traversable and issuable. 

And Lord Ilardwicke has held, that wliere no consider¬ 
ation is expressed in the deed, a party, claiming tlie 
benefit of a trust under the deed, may prove a valuable 
consideration. (1) 


In a case of settlement als(>, where the question 
was, whether a settlement had been gained by the pur¬ 
chase of an estate witliin the statute 0 Cl. 1. c. 7. s. 5., 
parol evidence was adjudgetl to be luhnissible to shew, that 
the parties, after having agreed u))on twenty-eight pounds as. 
the purchase-money, (which was the consitleration expressed in 
the deed of conveyance,) juade a subsequent unwritten agree¬ 
ment before tlie execution of the deed, that the consideration 
should be increased to thirty pounds, and that the latter sum was 
actually paid. (2) Here the object of the proposed evidence 
was not to contradict the inilenturc, but to ascertain an inde¬ 
pendent collateral fact, namely, whetlier thirty pounds hml 
been tmmijide paid as a consideration for the purchase of the 
e state, i 4 )on which tact the settlement would depend. 


I'lio general nilt* is, that a i)arty to a deed will be piv- 
cliuled from shewing a condition or consideration coiitvar}' 
to wliat is expressed in the tiecd. An exception, how¬ 
ever, is always to bo made, wdiere the consideration has been 
illegal, as for simony, usury, comi)ounding of I'elony, &c. (3) 


‘ 2 . Proof of 
iliflTorcnt con¬ 
sideration, in 
case of truud, 
S:c. 


(1) Peacock V. Monk, l Ves. (-■>) Buckler v. Afillcnl, 2 Ventr. 

(2) R. V. Sc.ininiofnlen, 5 T. K. 107. Collins \. Biautern, 2 Wils. 
474., cited in Kick v. Jackson, 6 Ves. 347. 

337. n. 


expressed in the tlced ; and further, th® cumCs referred to in the text appear 
to have cvtahlished, that it is not considered to bo contrary lo or incoii- 
'r-^ient with a deed, to [)i*ovc another consideuilion in addition to the coi- 
ndcratiuii expressed. 


r r t 
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In an action of debt upon a bond, the defendunt may 
plead, that the bond was given for an usurious consideration, 
though a different and a legal consideration may be re¬ 
cited. And wlien fraud is imputed, die party, who com- 
pliiiiis of the fraud, may prove any consideration, however 
contrary to the avermcT^t in the deed, to shew the fraudulent 
nature of the transaction. (1) Thus, where the consider¬ 
ations mentioned in the deed were ten tlioiisand pounds 
and natural loA^e and afibetion, the lords commissioners 
of the great seal directed an issue, to try whether naturaj 
love and affection llirmed any part of the consideration, 
the estates conveyed by tiie deed being worth thirty thou¬ 
sand pounds. On an appeal this was confirmed; and the 
jury, on the trial of this issue, finding that uatiiuil love and 
affection constituted no part of the consideration, the deed 
was afterwards set aside by the Court of Chancery. (2) So, 
when the question is, whether a person has gained a settle- 
^ ment in a parish by purchasing an estate, within the statute 
9 G. 1. c. 7. s. 5., evidence is admissible to shew, that less 
than thirty pounds was the consideration, though the deed of 
conveyance may express a greater consideration ; fl>r that act 
of parliament says, that no person shall gain a settlement, 
&c. by virtue of any purchase, unless the consideration for 
such purchase shall amount to the sum of thirty pounds bona 
fitle paid. (3) And for the purpose of setting aside a will on 
the ground of fraud, parol evidence may he given of what 
passed at the time of the testators signing, and wliat the tes¬ 
tator said; as in the case of Doc on tlie demise of Small v. 
Allen (4), where it was proved, that tlic testator at tlic time of 
the execution asked, whether the contents ol’the will w^crc the 
same as those of a former w ill, the answer to which was in 
the affirmative, when in fact the contents were different. So, 
where indentures or other writings are not available in evi¬ 
dence, unless the consideration paid or contracted for is truly 
stated, it may be proved that a greater sum than is mentioned 

(i) Bull, P. IT."?. (3) R. V. M'Httingley, e T. K. 12 

(a) Filmcr v. Gott, 4 Bro# ParJ. K. v. OJnev, I MatiJeA Sclw. 387. 

C. 334 2d edit. {4) 8 T.'K. M7. 

11 
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was actually paid, or that the writing does not contain the 
whole of the agreement, but that some of the terms of the 
agreement were omitted for the purpose of evading the 
provisions of the stamp acts. In these and similar cases 
the general reason against admitting parol evidence will 
not apply; the danger is, not that the admission of such 
evidence would introduce fraud or uncertainty, but tliat fraud 
would be assisted by its exclusion, the whole object of the 
eviilence being to expose and defeat a secret fraud. 

But although a party, who impeaches a deed for fraud, 
may prove a diflerent consideration, the party, charged 
with the fraud, will not be allowed to prove any other 
consideration in support of the instrument. Thus, where 
a bill was filed to set aside as fraudulent a conveyance, 
expressed to be matle in consideration of an annuity, 
and on the part of the defendants it was objected, tliat 
tlie grantor of the estate had often declared, “ he would 
rather that his kinsman, one of the defendants, should 
have the estate in consideration of this annuity than any 
other person for a more valuable consideration, and that he was 
willing to give the premises to his kinsman;” the Master of the 
Rolls, after slating that the deed and the luiswcr had put the 
defence on another ground, declareil, that it would be of mis¬ 
chievous conso(|uence and liable to the danger of j>erjury, 
winch the statute of frauds intended to prevent, to suffer parol 
evidence to prove blood ami kindred to have been the consi¬ 
deration of this conveyance. (1) 

As a deed takes effect from the time of delivery, not from 5 . Proof of 

the time of the date, it may be proved to have been delivered delivery of 

/ ^ . deed at a dif- 

either before or after the day when it purports to have been ferenttime. 
made. In an action of debt upon a bond, the plaintiff 
may declare on a i)ond bearing date on a certain day, 
and prove the delivery on another day (2); or may state in 
his pleading, that the deed w'as indented, made, and con- 

(i) Clarkson v. llanway, P. (e) Goddard’s case, e Rep. 4. b. 

Wjnt, coo. e Schual. ^ Lcf. 501. 
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eluded, on a different day from that on which the deed itself 
pix)iesses to have been indented and concluded. (1) 


4. Proof of 
customary 
right, not ex¬ 
pressed ill the 
deed, when 
admissible. 


Extrinsic evidence may sometimes be admitted to establish 
a customary right between a landlord and tenant, ’ though 
such customary liglil is not expressed in the deed or 
lease, provided that it is not inconsistent witlx any j of 
the stipulations. Thus, it may be shewn, that a heriot 
is due by custom on the death of a tenant for life, though not 
expressed in the lease. (2) And a lessee by deed may be 
entitled to an away-going crop by the custom of the country, 
though no such right is reserved by the deed. This was 
determined in the case of Wigglesworth v. Dallison (3), which 
w^as an action of trespass for cutting down com, which the 
plaintiff claimed as his away-going crop after the expiration 
of a lease by deed. The juiy found the existence of the cus¬ 
tom ; and it was afterwards moved, in arrest of judgment, 
tliat such a custom was repugnant to the deed; and to that 
effect a case was cited, which had been determined ten years 
before by Mr. Justice Yates. But the Court of King’s Bench 
held, that the custom was not repugnant. They considered 
such a customary right as consequential to the taking, in the 
same manner ns a heriot may be due by custom, though not 
mentioned in the grant or lease. The right was entirely 
colhttcral, and not cxchuiccl by the deed, which contained no 
stipulation whatever applicable to the subject. But where the 
lease contains a covenant, wliicli in express lA*rin.s, or by plain 
and necessary implication, cxchules tlie customar}' x'ight, 
there the benefit of tlic custom is waved, and cannot be 
claimed consistently with tlic stipulations of the lease. (4) 


Evidence 
not admissible 
to vary the 
time of hold¬ 
ing. 


A demise of lands by deed, to commence from dMir/Ktr/maS" 
dajjy must be understood to be from iWto Mirhaclmas, since the 
act of Parliament for altering the stile; unless there is some re- 


(l)Stone V. Bale,.? Lev. .74^. Hal) Chamber. 'I'ho case of Senior v* Ar- 
V. Cazenov^ 4 East, 47*?. iiiiuige, Holt, X. P. C. Ia7.,is!iiiuUtcv 

('2) Per Car. in Wliitc v. Saver, instance. 

Palm. I'U. « (.4) Webb v, Pluninicr, *J Barn. 

(?) 1 Doll". 'I'lii* jiidgmcrt AM, 716. 

wav I’ftinncd ;p ihc Exchcqticv 
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ference in the deed to a prior holding From Old. Mic/iaelmaSf 
to shew what the parties intended by using generally the tenn ' 
MichaelmaS'-day. The general term, Michaelmas^ being thus 
fixed by law to mean New Michaelmas, and nothing appear* ’ > 

ing in the deed from which a different use of tlie term can be ^ 
presumed, no parol evidence cim be received to explain the '' ' 
time of holding stated in the deed. (1) In an earlier case at - 
Nisi Prius, where the tenancy was Irom Michaelmas gene¬ 
rally, Lord Kenyon appears to have admitted evidence, that 
by the custom and usage of the country Michaelmas holdings 
were from Old Michaelmas^ and always so understood. (2) 

And in the case of old parol tenancies from year to year, 
where the time of entry cannot be ascertained, and where the 
receipts of rent have been general, such evidence seems not 
unreasonable. 


Policies of insurance arc within the same rule, and cannot be Policies of in- 
contradicted or varied by any written agreement made by the chartw^ar- 
parties before the lime of signing the policy. Thus, in an early ties, 
case, where, in an action on a policy of insm'ance from Archangel 
to Leghorn, the deteiidant attempted to shew, that the agreement 
before the subscription of the policy was, that tlie adventure 
should l)egin only from the Downs, the Court w^ould not admit 
llie evidence. (3) I^ord Chief Justice Pemberton in that case 
said, that policies were sacred things, and that a inercliant 
should no more he allowed to go froin wdi:.t he luul subscribed 
ill them, than ho who subscribes a bill of exchange, payable 
at such a duy, shall be ailow'etl U> go from il, and say, it was 
agreed to be on condition, &c„ wlion it may be that the bill 
bad been negotiated ; for though ueitlier of them arc spe- 


(l) Doc (IcMJ. S|)ic('r V, 11 

Kri'if,.7)'j'. Ill thisaiM', thclciuintlirj>t 
licid froiii Old Miclidtlmfix l)\ )).»rol, 
then took a lease by dceil from Mich- 
aclum^ and, after the expiration of 
that lease, held on >^ilhout any new 
agreement. 

('-^) rnrlcydeni. Mayor of Caiitcr- 
biir) Wood, 1 cited by 


eounsel.in Doc v. I-*ca. Upon its 
bein^ cited, the C’ourt iusked viliethcT 
the lease w'as by deed. Tlic report 
docs not state that fact. 

(5) Kaines v. Knightly, Skin. .I'l, 
S. C., referreti to in Hates v. Grab- 
liam, ‘J Salk. 4*14., but mis-stated. 
Weston V. Enies, I 'laimt. 115. Uhdo 
V. \Valtcr5, .3 Caiup!>. iti. 
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daltles, they are of great credit, and much for the support and 
advantage of trade. The same rule of course applies to 
charter-parties. Where a ship was chartered to wait for con¬ 
voy at Portsmoudi, Lord Kenyon would not suiFer a parol 

agreement to be set up on tlie other side to substitute Co- 
^ ^ " 

.. runna for Portsmouth. (1) 

. f 

Fromissoiy . In an action on a promissory note or bill of exchange, 
note. defendant will not be allowed to give evidence of 

an agreement between him and the plaintiff^ at the time 
of making tlie note, that it should be renewed, and that 
payment should not be demanded on its becoming due. (2) 
Nor is parol evidence admissible to shew, that a note, 
purporting to be payable on demand, was intended by the 
parties to be payable only on a contingency (3); or that a 
note, payable on a certain day, was intended to be payable on 
some other day. (4) That the note was given on an illegal 
consideration, may certainly be proved, for a reason before 
mentioned (5); but no parol evidence can be received incon¬ 
sistent with the terms of the note. The usage in a public 
office, from which the note or bill issues, will not be allowed to 
control the legal import of the instrument. (6) 


Contract for 

seaman’s 

wages. 


In the case of contracts of hiring also, between mas¬ 
ters of ships and seamen, (though they are directed by statute 
to be in writing under a penalty to be inflicted on the master, 
and it has not been decided that they arc void, if unwritten,) 
still, when once reduced into writing, they cannot he varied 
or added to by parol. Thus, it was I’ulcd in the Court of 
Common Pleas, that a mate in a slave-ship could not, on tlie 
ground of a verbal promise, claim the perquisite of tlie jirice 
of a negro slave beyond the wages due to him by certain 


(1) J^edie V. Dc la Torre, citcil SCl. Woedbridge v. Spooner, K.B. 

21 East, HB3 Mich. T. 24 Nov. S. P. 

(2) lloare v. Graham, 5 Cainph. (4) Free v. Hawkins, 1 Moore, 
57- Hogg v. Snaith, 1 Taunt. 547. P'’p, C. P. 5.55. 

(5) Raw'on Walker, I Starkie, (.'i) Sec ante, p. 584. 

(s) Hogg V. Siiaitb, I Taunt. 347. 
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written articles of agreement executed between tlie ma^fe^s 
officers, and crew. (1) * , 

• * 

However, it has beep long determined by a variety of casps, 
that mercantile contracts, such as policies of insurance, charter- 
parties, and others of a like nature, are to be construed 
conformably witli the usage and custom of merchants. On 
mercantile contracts relating to insurance, said Lord Hord- 
wicke in a case before him, courts of law' examine and . hear 
witnesses, as to the usage and imderstanding of merchants 
conversant therein; for they have a style peculiar to them¬ 
selves, which is short, yet is understood by them, and must 
be the rule of construction. (2) Thus, where an insurance 
was on a ship from London to the East Indies, warranted 
to depart with convoy, the Court held, that this clause of 
warranty must be construed according to the usage among 
merchants, that is, from such place where convoys are to be 
had, as from the Downs. (3) So, where the insurance is on 
goods till landed, and the defence is, that the plaintiff has 
been guilty of unreasonable delay in landing, the question 
can only be decided by knowing the usual practice of the 
trade, with wliich every underwriter is supposed to be 
accjuaintcd, whetlier the practice has been recently or long 
established. (4) 

It has indeed been doubted by Judges of the highest autho¬ 
rity, whether the practice of admitting sucli evidence has not 
been carried to an inconvenient length. In the lute case of 
Anderson v. Pitcher (5), Lord Eldon C. J. expressed himself 
in the tbllowing tenns : “ It is now too late to say, that this 
warranty is not to be expounded with due regard to the usage 

(13 White V. Wilson, 2 Bos. & Pull, 4Campb.585. S.C. The cases on 
11 s. tliis subject are stated in Park’s Treat. 

( 2 )lVes, 459. 2Ves.53l. Edie on Insurances, p. 49—iOl., last edit. 
v.E. In. Comp. 2 Burr. 1216. Chau- (. 7 ) Lethulier's case, 2 Salk. 44S. 
rand v. Angerstein, Peake, N. P. C. (4) Noble v. Kennoway, 1 Doug. 
4 . 5 . Cochran Iletberg, 5 Esp. N. P. C, 510. Vailance v. Dewar, I Cain[£. 
121 . IJhde V. Walters, 5 Campb. 16. 50J. 

Birch V. Depeyster, 1 Starkie, 310. (5) 3 Bos. & Pull. 168. 


Usage of mer¬ 
chants to ex¬ 
plain mercan¬ 
tile contracts. 
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of trade. Perliaps it is to he lamented, that in }>o]icies of 
insurance* parties shourd not be left to express their own 
meaning by the terms of the instrument. Tliis seems to have 
been the opinion of that great Judge Lord riolt(l) It is 
true, indeed, that Lord Mansfield, who may be considered tlie 
establisher, if not the autlior, of a great part of this law, 
expressed himself thus: ‘ Wherever you render additional 
words necessary and multiply them, you also multiply doubts 
and criticisms.^ (2) Whether, however, it be not true, that 
as much subtlety is raised by the application of usage to the 
construction of a contract, as by the introduction of additional 
words, might, if tlie matter were res Integra, be reasonably 
questioned.” 

But though the usage of merchants, with reference to 
which the parties are supposed to contract, may be frequently 
resorted to for explaining or defining the terms of a policy, it 
is not therefore to be supposed, that this species of contract 
is not subject to the same rules of construction as are appli¬ 
cable to odier written instruments. The same rules of con¬ 
struction apply to every kind of contract. The tenns of a 
policy are to be understood in their plain, ordinaiy, and 
proper sense, unless they have generally, in respect to the 
subject-matter, (as by the known usage of trade or the like,) 
acquired a peculiar sense distinct from the i)opular sense of 
the words; or unless the context evidently points out, that 
they must in the particular instance, and in order to effectuate 
the immediate intention of the parties, be understood in some 
other special and peculiar sense. (3) Proof of* usage is not 
admissible to contradict the plain unequivocal language of a 
jjolicy; and therefore in an action on a policy of insurance 
on the ship till moored at anchor twenty-four hours, and 
on the goods till discharged and safely landed,” evidence 
having l^en admitted, that by the custom of the ti*a<le the 

(1) LethiilierN rase, 2 Sills. 'll.". v French, -l Fast, 155. Birch v. 

( 2 ) Lillv v.Ewer, 1 Doug. 74. Depevster, 4 C/ampb. 585. Chan- 

f.l) B}-ix)rdEllepboi'onf>1iC. J in lanJ v. Aiu»erstrin. IVale, NV EVO 

Jdirerini^.hiv judginpnt in Robertson 45. 
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risk on the goods, as well as on the ship, expired in twentjr- 
Ibiir horn’s, the Court of King^s Bench granted a new trial cm 
that ground, and on the new trial the evidence was rejected. (1) 
Evidence of usage of trade, whic^f contradicts the express 
words of a contract, is clearly inadmissible. (2) 

Tins doctrine of admitting evidence of usage to explun 
and construe mercantile contracts is strongly illustrated by 
the case of Cutter v. Powell (3), which was an action of 
assumpsit brought by an administratrix for work and labour 
done by the deceased. It appeared that the captain of a ship 
had given a note to the deceased, by which he promised to pay 
a sum of money to the deceased, provided that he proceeded 
on a voyage, and continued to do his duty as second mate, to 
the port of destination. The second mate died on the voyage, 
and the question was, whether the plaintiff could recover in 
this general action any portion of the wages for the time the 
deceased had served. An enquiry had been made by the 
directitm of the Court relative to the usage of merchants on 
this kind of agreement; but no settled usage could be ascer¬ 
tained one way or the other. Lord Kenyon in delivering his 
opinion, after stating, that the deceased stipulated to receive 
the larger sum, if the whole duty were performed, and, unless 
the whole were performed, to receive nothing, added, that on 
this particular contract his opinion was at present fonned; 
at the same time, said Lord Kenyon, if we were assured, that 
these notes are in universal use, and that the commercial 
world have received and acted upon them in a different sense, 

I should give up my opinion. And Mr. Justice Lawrence 
said, “ With regard to the common case of an hired 
scr\^ant, to which this has been compared, such a servant, 
though hired in a general way, is considered to be hired witli 
reference to the general understanding upon the subject, that 
the servant shall be entitled to his wages for the time he 


(1) Parkinson v. Collier, sitt. after 
Mirli. 1797, Park, Iimir. 4lf>. 


(‘J) Yeats V. Pirn, 2 Marshall, Rep. 
Ml.; Holt, N. P. C. 9.^. S. C. 

{7) ti T. 


: ’ i I 
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serves, though he does not continue in the service during the 
whole yeiir. So if the plaintifT in this case could have proved 
any usage, that persons in tlie situation of, tliis mate are 
entitled to wages in proportion to the time tltey served, the 
plaintiff might have recovered according to that usage. But 
if this is to depend altogether on the tenns of the contract 
itself, the plaintiff cannot recover any thing.” 


Apeements 
within the 
statute of 

frauds. 


The same rule applies to all such written agreements, as are 
required by the statute of frauds to he in writing. They ctuinot 
be contradicted, or added to, or substantially varied by parol 
evidence (1); for such evidence Would defeat the statute, and 
inti'oduce that uncertainty, which it was the object of the 
legislature iis far as possible to suppress. Where tlie rent for 
a house was specified in a written agreement to be twenty-six 
pounds a year, and the landlord in an action for use and oc¬ 
cupation proposed to shew by parol evidence, that the tenant 
had also agreed to pay the ground-rent, the Court refused to 
admit the evidence. (2)* So, where a tenant, having paid 
the land-tax, brought an action to recover it back Iroin his 
landlord, and gave in evidence a written memorandum of 
agreement in the plaintifTs hand-writing, which specified the 
rent and terms, but was silent respecting the payment of 


(l) Binstcad v. Coleman. Bunb. v. Atkins, l Price, 1-Jo. Bartlett v. 

<55. Parteriche v. Powlet, 2 Atk. Pickersjrill, i Cox, Ch. C. 15. 

dSJ. Meres v. .Ansell, 3 Wits. 275. (2) Preston v. Merccau, 2 Black. 

Wain V. Warlterji, 5 East, 10, Hope I24f). 


♦ In the case of Preston v. Merccau, above cited, Mr. Justice Blackstone, 
after stating, that the Court could neither alter the rent nor the terni, 
the two things expressed in the agreement, is reported to have added, 
** that with respect to collateral mutters it nnglit be different; tl)e plaintiff' 
might shew, who was to put the house in repair, or the like, concerning 
which nothing is said.” But this opinion is not consistent with the prin¬ 
ciple established in Meres v. Anscll (3 Wils. 275.), Rich v. Jackson (4 Bro. 
Ch.C. 515.), Powell V. Edmunds (12 East, 6.), and several other cases 
above mentioned, which plainly shew, that parol evidence is not admissible 
either to j vary or to add to the terms of the written agreement. To add 
a new term, or tp define what was before indefinite, is in effect to make a 
material variation. 
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taxes, the defendant offered parol evidence, tliat, previously 
to the drawing up of the memorandum, it had been men^ 
tioned and was understood by the parties, that the rent 
was to be paid clear of all taxes; this evidence was re¬ 
jected, and the Court of Common Pleas afterwards, on a 
motion for a rule to shew cause why the verdict should not-be 
set aside, adjudged the evidence to be inadmissible, and re¬ 
fused the rule. (1) 


Upon the same principle, the verbal declarations of an 
auctioneer at the time of sale are not iulmissible in evidence 
for the purpose of varying, or adding to, or explaining the 
printed conditions of sale. (2) Tims, where the conditions 
ilescribcd only the number and kind of timber trees to be 
sold by lot, but said nothing as to the weight of the timber, 
the. defendant, in an action for not completing his purchase 
according to the conditions, was not allowed to prove, tliat 
the auctioneer at the sale had warranted the quantity of timber 
to amount to a ccrtiiin weight, and tlie Court of King’s Bench 
was of opinion, that this evidence had been properly reject¬ 
ed. (3) Lord Ellenborough said, that “ the purchaser ought 
to have had it reduced into writing at the time, if the repre¬ 
sentation then m£u.le as to the quantity swayed him to bid 
for the lot. If the parol ei'ideuce were admissible in this case, 
ju wlnit instance might not a partj bj' parol testimony super- 
add any term to a written agreement ? which would be setting 
aside all written contracts, and rendering them of no effect. 
There is no doubt, that the warranty as to the quantity of 
timber would vary the agreement contained in the written con¬ 
ditions of sale.” 

So, when a contract is made for the sale of goods, and 
thp bargain has been reduced into writing, pursuant to the 

# 

( 1 ) Rich V. Jackson, 4 Bro. son, 1 Ves. & Beam. 524. Winch 
Ch. C. 515. 6 Ves. 334. n. S.CJ. v Winchester, 1 Ves. Sc Beam. 378. 

( 2 ) Gunnts v. Erhart, I H. Bl. Ogilvic v. Foljambe, 3 Merivalc, 

2H9. Jenkinsun v. Pepys, cited 5J. , 

n Ves. jun. 330. Higginson y. Clowes, (3) Powell y. Edmunds, 12 East, 8. 
15 Ves. 516. Clowes V. Higgin- 

s c 


» 
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17th section of the statute of frauds, parol evidence would 
not be admitted to shew that the parties agreed to vary the 
quantity of goods to be delivered. But the rule, is dif^reut 
with respect to the time of delivery, or the particular mode 
of deliveiy, which are not essential parts of the contract, but 
are frequently expressed in the memorandum, together with 
die quantity and the price of the goods, in order the more 
easily to carry the contract into execution; proof of a verbal 
agreement has therefore been allowed to prolong the time 
limited in a written contract for the delivery of n certain 
quantity of barley (l), on the ground that it was only a con¬ 
tinuance of the original contract, a forbearance on the part 
of the plaintiff for a longer time. And in a very late case, 
where the question was, whether after a part-deliveiy -ol’ 
goods, which by a written contract were to be delivered at 
fixed times, a verbal agreement to extend the time for the de¬ 
livery of the remainder was good, tlie Court of King’s Bench 
held, that it was good (2); for this was*not a parol variation of 
the contract, but what had been done was only in performance 
of the original contract; the parties agreed to a substitution of 
other days instead of those originally specified for its perfonn- 
ance, but still the contract remained. Parol evidence is also 
admissible to shew that a written contract, purporting to be 
made between A. and B, as seller and buyer, was in fact niatle 
by B. not on Ins own account, but as agent for a third 
person. (3) 


Contracts 
not within 
the statute of 
frauds. 


By the rule of law, independently of tlie statute of 
frauds, parol evidence cannot be received to coxitrajjip^ a 
written agreement; the written instrument muj^t be cc^isic^;cd 
as containing the true agreement between the parties, I qjs 
furnishing better evidence than any which can be suj)plicd by 
parol. (4) The reason, assigned by Lord Coke, agaansd )ad- 
mitting parol evidence to contradict the terms .of ai^cd^:;s 
very general, and applies to the case of a written agreement, 
though writing may not have been absolutely necessary. Ml^t 

0) Warren ruled by (3^) Wilson v. Hart, 7 Taunt. C95*; 

Bulier J., cited in 5 T. R. 594. I Moore, C. P. 45, S.C. ' 

( 2 ) V. Pcni), I Matilc & (4)2 Atk. 585. 2 Dro. Ch.C 

Sciw. 21 . .219. 7 Vcs. 218. 4 Taunt. 7SG. 
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would be incbnvcnteftt^**^ he says, “ that matters In writing, 
made on consideration, and which finally import the certain 
truth of the agreement of the parties, should be controlled by 
an avenftent of the parties, to be proved by the uncertain tes¬ 
timony of slippery memory.” (1) Tlius, where there has been 
a contract in writing for the sale of goods, specifying the 
quantity and the price, neither of the contracting parties 
would be allowed to give evidence of conversations to, 

or contemporaneous *witk the bargain, for the purpose of prov¬ 
ing that the price was to be different, or that a different quan¬ 
tity was‘to be delivered; for this evidence would directly 
contradici the written memorandum, which must be considered 
as exprcsMng the final intention and understanding of the 
parties at the time of the contract. For the same reason, if 
tlie time of carrying away the goods is not expressed in the 
agreement, in which case a reasonable time is allowed, evidence 
will hot be admitted to shew, that the purchaser verbally agreed 
to carry them away immediately after the purchase. (2) 


But if it were not necessary in the first instance to have the bar¬ 
gain reduced into writing, evidence of conversations ^sequent to 
the time of making the agreement would probably be admitted, 
to shew thirt the parties agreed afterwards to vary the contract, 
or add some new stipulation. Here the written agreement, 
so far as it purports to express the true meaning of the parties, 
that is, down to the time of its being concluded, is not in any 
manner contnulicted or impugned; but from the proposed 
evidence it would appear, that they afterwards variell or added 
to the contract; wliich is not inconsistent with any thing con¬ 
tained in the original agreement. Lord Hardwicke is reported 
to have said in a case befoi’e him (3), that Vto add any thing 


,(i)5Rep. 26. 

(. 2 ) Greavc!^ v. Ashlin, 5 Campb. 

Sefe ■ Jeflfery v. Wakon, I 
where, in an action 
for not taking proper care of a 
horse, Which the clefenilant had 
hired, the time of hiring and price 
were proved by a written mciaoran- 
dum, and it was proved by paroltjvi- 
dence, that the detendnnt agreed t(» 


be liable for all accidents. It does 
not appear from tbc report, whether 
the wntten memorandum wad sign^il 
bv the defendant; if it was not si^n- 
eu, it cannot be considered as evi¬ 
dence of the agreement. See IngThm 
V. Lea, 2 Campb. 521. 

(3) Partericne v. Powlet, p Atk. 

See ClinmiVCooke, 1 ^hoal. 
iS: Lef. J5. 


■. s' . 
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to an agreemeqfL^ in . writing by admitting parol evidence, 
which would affect land, is'not only contrary to ,the statute 
of frauds, but to the rule of common law, before, that stable 
was in being.’’ It is not, however, expressly stated in the 
report of the before Lord Hardwicke, whether^ the 
circumstance to which the parol evidence related, waa pre¬ 
vious or subsequent to the signing of the agreement; but.it 

» 

.seems r^er probable from the nature of the case, that, jt 
was previous. 


Proof of col¬ 
lateral facts to 
shew inten¬ 
tion. 



Though an ambiguity apparent on the face of a WTitten 
instrument cannot be explainetl by extrinsic evidence, yet 
where a question arises as to the general intention of tlie 
parties, concerning which the instrument is not decisive, it 
has been held, that proof of independent facts collateral to 
the instrument may be properly admitted. Thus, in tlie case 
of King v, Laindon (1), on a question betwe^ two parishes 
respecting tlie settlement of a pauper, where it appeared 
that the pauper agreed to serve a person three years to learn 
the business of a carpenter, and evidence was admitted at the 
sessions, that, at the time of making this agreement, the 
pauper agreed also to give a sum of money as a premium to 
be taught the trade; that he paid the money, and tliat he was 
not to be employed, nor was he employed, in any other work 
than that of a carpenter; the Court of King’s Bench held, 
that the evidence was properly admitted, tis it was not offered 


to contradict the written agreement, but to ascertain, an inde¬ 
pendent fatrt collateral to the written instrument, in m'der to 
explain the intention of the parties, the instrument being in 
some measure equivocal. It does not distinctly appear from 
the report, whether the fact alluded to was the verbal agree¬ 
ment, (by which the pauper agreed to pay a premium, and 
stipulated that he was to do only carpenter’s work,) or only 
the payment of a certain sum of money by the pauper ito 
the master at the time, when the agreement was made. But 
from the opinions expressed by the Court, in which the evi- 
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dem% of tfae’VQirbaldgrement was not adverted to^ U may be 
iAferredv ihat'the latter ikct alone was judged-to be admi^ible. 

Ldid'Kenton said, “ The evidence was oftered to ascertain 

independent, factj and I think it was.property received-in 
e^idc^tt. ' That being so, the case appears to be 'shortly this:. 
in consideration of three guineas "paid by the pauper, die 
ma^r undertook to teach him the busine^ of a carpenter, and 
the pauper was to serve three years.’^ Mr, Justice X-awrence 
expressed himself nearly in the same words; and Mr. Justice 
Le Blanc concurred in opinion with the Court, tliat the parol 
evideifce^ was admissible, as evidence of a &ct collateral to 
the written instrument. (1) 

A deed cannot be discharged or revoked by parol; for Parol agree- 
every contract or agreement, says Lord Coke, ought to be 
dissolved by matter of os high a nature as the first deed; parol, 
nihil turn conveniens est naturali lequitati, quam unumqnod- 
qiie dissolvi eo ligamine, quo ligatuin est. (2) This reason is 
applied by Lord Coke only to agreements by specialty. But it 
appears to be generally understood, that executory agreements 
in writing, not under seal, may before breach be discharged 
and abandoned by a subsequent unwritten agreement, as 
well in cases where tlie original contract is required by the 
statute of frauds to be in writing, as wnere writing is 
unnecessary. Agreements, not by specialty, whether writ¬ 
ten or unwritten are classed on the same level, and 
denominated agi'eements by parol; there is no such 
third class recognised by the law of England as contracts 
in writing not under seal; if they are merely written, 
and not specialties, they are called parol (or, more properly, 
simple) contracts. (3) It follows, tlierefore, that to admit 
evidence of an unwritten agreement, for the purpose of 
shewing an abandonment cr discharge of a previous written 
2 ^reemeqt|.-^ would not be to dissolve the agreement by matter 
of an inferior nature. Nor docs the statute of frauds contain 

(1) Sec aho 14 East, 544. (3) Rann v. Hughes, 7 T. R. 

(2) 5 Rep. 26. a. 3 Lev. 234. 350. lU 
Blake's case, 6 Co. Rep* .44. a. Brad- 

dick V. Thoffipson, ^ East,*^44. 

2 2 
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any provision respecting the dissolutioii'oP agkfetttihts; it 
prescribes ^he manner of revoking wills, andWftny cases 
m^es a written memorandum necessary in oVddi^'^t^'eStitljHsh 
and enforce agreements, but ds io tfie* discharge bi* ^bapdoii- 
jnent of executory agreements the statute is entirely ^silent, 
leaving the case as it stood at common law. The 17th sbciioh 

enacts, in certain cases, that “ a contract for the (f fooAs 

* * / . * • 

shall not be allowed to be good, unless some note or memo- 
randum, in writing, of the bargain shall be made and signed, 
&c.; but an agreement to wave that contract, before breadh, 
is not a contract fi>r the sale of goodd, and may therefore be 
binding, though not reduced into writing. So, the fourth 
section enacts, that no action shall be brought upon ani/ 
contract or sale of landsy &c., or any interest in or concerning 
them, unless the agreement, upon which the action shall be 
brought, or some memorandum or note thereof, shall be 
in writing,” &c.; this is very different from enacting, that all 
contracts or agreements concerning land shall be in writing, 
tenns so general and comprehensive that, if tliey had been 
introduced into the net, they might be considered as inchuling 
an agreement for the waver of a purcliase-contract, as well 
as the original agreement itself; the section only provides, that 
no action diall he brought upon any contract or sale of landsf 
&c., but it does not proceed to enact, in case an action is 
brought, and the defence set up is a dissolution and abandon¬ 
ment of die agreement, that some note or written memorandum 
is also necessary to give effect and validity to such subsequej^t 
agreement. 


On a bill filed in a court of ecjuity for the specific per¬ 
formance of a written agreement, it appears to be the better 
opinion, that the defendant may insist, that the agreeihcnt 
has been since discharged merely by parol between the 
parties. (1) In the case of Backhouse and Crossby(2j, In¬ 
deed, where a bill was filed for the specific performance 

. (l) Goman v/Salisbnry, 1 Vern. ccllor Ucdcsdale in 1 Schoal. ^Lcf. 
2'lO., citcil and approved by Sir J. 2 Ves. 295 ). S. l\ I Vc 3 , jun. 

Stranr;e .n I.riial v. Miller, 2 Vi*^. 4(H. S.V. l7Vcs. 556. S. 

299., and in Pitraifno v. Ogbournc, (■_>) lio. Cas. Ab.32, 

2 Ves 576.. and ritrd by LordCluin- 
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Vf ? theof an estate, and the drfendant 

contract had,been, di^harg^d hy ih 

Sjuipnoft of, H^hich tlie case of Goman v. Salisbury was cited 
' ' v** ‘ ■' v'* i'Vv *i' • t .'' JLri-'' 

as an , ^thority, Lord Hardwickc is rejported to have de¬ 
clare, that, ** thougli he would not say, that a contract in 
writing could not be waved by parol, yet he should expect m 
such a case a very clear proof, mid the proof in the case 
before him he thought very insufficient to dischai'ge a contract 
in writing,-” Lord Hai-dwicke then observed, that the sta¬ 
tute of frauds requires, that all contracts and agreements 
concerning land should be in writing (1), and tliat an agree* 
uiept to i^aye a purchase-contract is as much an agreement 
concerning land ^ the original contract; however, there was 
not. occasion then to determine the point.”* And in die 
case of Bell v. Howard (2), Lortl Hardwicke, after nolicii^ 
:in objection on the part of the defendant against decreeing 
lun execution of written articles lor the sale of an advowsoiv 
(namely, that the plaintiiFhad wavetl the articles,) is reported 
to liave said, that it was certain an interest in land could 
not be parted witli or waved by naked parol witliout writing;” 
but added, “ that articles may by parol be so far waved, 

(1) This is not quite correct. Sec ante, p. 598, (s) 9 Mod. 302 . 


^ In this case of Biickhousc and Crossby, the waver was ndl between 
the purchaser and vendor, I)ut between a former and a subsequent purchaser. 
Tlic material facts of the case will be found to be, that A. seised of lands 
in fcc-siinple mortg{^;cd them to the defendant, and afterwards authorised 
his attorney to sell the estate, who sold it by parol agreement to the plaiii- 
liiF; A. being informed of this wrote to the plaintiif, acquainting him, that 
he accepted the purchase-money: afterwards A', by letter offered the estate 
for the same money to a third person, who agreed with A. for the purchase 
on behalf of the defendant, and accordingly A. by indenture conveyed the 
premises to the defendant in consideration of JOO guineas then paid. Be¬ 
fore-this conveyance, C., who treated for the purchase on behalf of the de¬ 
fendants, had notice of ,the plaintiflr^s title, but being examined as witness 
fbr the defendant, swore that, before the conveyance was executed to him, 
the plaintiff* agreed, that all prior contracts between him and A. should be 
v,oid, apd that it should be referred to A., whether the plaintiff or the de¬ 
fendant slioiild be the purchaser, and that A., being written to, gave the 
prcfcrciu'c to the defendant. * 


rt (> i 
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Of the i^^mohMoide^icCy 

that 'if ihe ptol^ oome into k conn ^ equity^ toibicve:^^ 
eifio eKecution vofrtftesiv sik:h parol-war^ i^btit^9ie ^[i^ 
,wbi<^ the pacty .before'had^ mid prevent the* couit^tiiOMrox^ 
^em gpmjfiQally.” Buvbi the hetcasd on* thitfdbifi 
ject{l), where the plaintiff prayed a specific perfonnacttoctof 
an agreement for a lease, under which the plaintiff had taken 
,, posaeasion, and aftermirds, as the defendant stated inhisidn- 
swer, the panies mutually abandoned the terms of the written 
agreement, and mode another agreement by parol, the Master 
of the Rolls, observing upon the argument for die defendant, 
‘‘ that the agreement was waved, and that a written agree¬ 
ment ^y be so fur waved by jiarol, that the Court will refaser 
the intei-position of its equitable jurisdiction to enforce 

said, that as be conceived diere was not in the case before him 

•» 

any waver within the meaning of the dicta or the decisions 
upon the subject, it was not necessary for him to give any 
precise opinion upon the point; ‘‘but,” he added, “as at 
present advised, I incline to think, upon the doctrine of this 
court, such would be die effect of a parol waver clearly and 
satisfiictorily profved. The waver spoken of in the cases is 
an entire abandonlnent and dissolution of the contract, restor¬ 
ing the parties to their former situation. No such thing was 
for a moment in the contemplation of the parties. All that 
they at any time meant was to add to or modify the teinis 
of the Sriginal agreement.” The bill was accordingly dis¬ 
missed, but without costs. 


Sect. III- 

Of the Ride in Courts of Equity^ respecting the Admissibility of 

Parol Evidence. 


W would far exceed the proper limits of this treatise, to en- 
quii^ into the rules observed by courts of equity, respectuig the 
admissibility of parol evidence, on subjects within.dieir peculiar, 
jurisdiclion*. Sucli an enquiry voultl'be long.«hd laboriouiv 


•ff ^ 




(1) Pike V. Dyer, i7-..Y».'SS6. 363. Sec also 9 Vei.3S0. 
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an4 tbe ouiltitu^. ofwhioh H would be neoessaty to citk, 
would, dUetidU) be sddom wanted in the business of courts'of 
contmfiiklawri'’ The only purpose of entering at all upon this 
suli^edtlr is with a view to mention some points veiy neavlj 
ooimectedswith^those in the la^ section. 

jThe rules of evidence, in courts of equity are, in generid, General rulc- 
the same as in courts of common law; although, in the ap- 
piicaddn of those rules, diversities must necessarily arise from 
the difimnt modes of proceeding in the two jurisdictions. (1) 

It is u general principle, therefore, established in the former 
courts, no less than in die latter, that parol evidence of the 
intention of the parties is not admissible to vary or add to 
the terms of a written agreement (2) If the agreement is cer¬ 
tain, explained in writing, and signed by the parties, that 
binds diem: if it^ is hot certain, and parol evidence is neces¬ 
sary to prove what the terms were, to admit such evidence 
would effectually break in upon the statute of frauds and intro¬ 
duce all the misdiiefs, inconvenience, and uncertainty, which 
the statute was designed to prevent (3) In the case of Rich 
v. Jackson (4), therefore, on a bill for specific performance, 
the Court of Chancery gave the same judgment against the 
admissibility of parol evidence varying a written contract, as 
had been previously given by the Court of Common Pleas in 
au action between the same parties. “ The question,” said 
Lord Rosslyn in that case, is, whether in equity any more 
than at law such evidence ought to be admitted; whether 
there is any distinction in a court of equity, where a party 
comes to enforce a written agreement by obtaining a more 
formal insU'umcnt, and to add, in doing that, a term not ex¬ 
pressed in the written agreement, and of such a nature as to 
bear against the written agreement ? I have looked into all the 
cases,* and cannot find that this court has ever taken upon 
its^, iri executing a written ^eement by a specific perform- 


(1^ 3 MeHvale, 464. ^ Ch. 0* 588. i Ves. jun. 402. S. C. 

( 2 ) Fell V. GhemberUine, 2 Dick- Jackson v. Gator, 5 ves, 688. 
ens. 424. Hare v. Shearwood, 1 Ves. (3) Buller J., Brodie v. St. Paul, 
jun. 241. Jordan v Sawkins, 3 Bro. i Ves. jun. 39J. «, 

(4) 6 Ves. 334. n. 
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ance, to add to it by any circumstance that p^rol evidence 
could introduce.^* 


■ V 11 «f • j 


There are certain exceptions to this general rule, the jprin- 
cipie of which will be briefly considered in the present section. 
First, it will be t;nquired, in what cases a defendant may prove 
by parol evidence a via-iation in a written agreement, contrary 
to the intention of the party; secondly, whether a jdaintiff may 
produce such evidence. Some cases will then be mentioned,, 
in which extrinsic evidence, has been admitted, to rectify mis^ 
takes in deeds, and for the purpose of raising trusts in wills* 


Rii!c, with re¬ 
spect to the 
()arty charged. 


I. When a court of equity is called upon to exercise its 
{x:culiai* jurisdiction by decreeing a spcciflc performance, 
the party charged is admitted to shew, that under the cir¬ 
cumstances the plaintiff is not entitled to have the agreement 
specifically performed. (1) The admission of such evidence, 
as matter of defence is very frequent; it is used to rebut 
an equity. The defendant says, The agreement which you. 
seek is not tlie agreement wliich I meant to enter into;” 
and then he is let in to prove fraud or mistake: (2) for the 
Court will not grant a decree for specific performance, unless, 
it is satisfied, that under all the circumstances it is cquitabh.'. 
lo give more I'clief than the plaintiff is entitled to at law. 


The statute of frauds has not altered the situation of a 
ilcfendant, against whom a specific performance is prayed; 
and he may give the same evidence now, which he might 
have given liefore. (3) The words of the statute arc, that 
no jicrson shall be charged upon any contract or sale of 
lands, &c., unless the agreement, or some memorandum or 
note thereof, shall be in writing, and signed by the party to 
be charged therewith or some other person thereunto by 
him lawfully authorised.” No person, then, can be chargetl 
with the execution of an agreement, who has not citJicr 
by himself or his agent signed a written agreement; but 

(0 7 Vcs. L>19. 

(2) Lord IlcdcMblc. 1 Schoal & 

Lcf. 39 . 


(■5) H Ves. 524. 
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Uie statute does not say, that, if a written agreement is 
signed, the same exception to it may not be taken as before 
the statute. Now before the statute^ if a bill had Jieen 
brought for speahe perfbr^ianoe^ jm^d it had app^ed that 
the agreement hatl l>een prepared contrary to die intent of 
the defendimt, he might hav^ said^ “ That is not the agree¬ 
ment meant to have been signed.” Such a cose is left by the 
statute, as it was before; the statute does not say that a written 
jiufreement shall bind, but that an unwritten agreement shall 
not bind. (1) 


The general principle, to be deduced from the various 
iiulhorities on this subject appears to be, that a defendiuit 
in answer to a bill for a specific performance may suggest, and 
prove by parol evidence, that by reason of fraud, surprise, or 
mistake, the written instrument does not correctly and truly 
express the agreement, but that tlicre is an omission or inser¬ 
tion of a term, or some material variation, contrary to the 
intention and understanding of the parties. (2) 


The defendant may be admitted also to prove by parol 
evidence, that, .after signing tlie written agreement, the par¬ 
ties m.ade a verbal agreement v.arying the former; provided 
those variations have been so acted upon, that the original 
agreement c.an no longer be enforced without a fr.aud upon 
the defendant. Thus, in a case where there was a written 
a^'^recincnt lor the lease of a house at the annual rent of 32l., 
and that the owner of the house should put it in repair; it 
w.as aTterwards discovered, that the house was not worth re¬ 
pairing, and without any alteration of the agreement the house 
was in conscfjuence pulled down with the consent of the tenant, 
who was apprised of the great cxpence, which the landlord 
must necessarily have incurred in making the repairs; die 


(1) Loi J llcdcsclalc’s jadsment 
ill the i‘:v.c ot Cliiuia v. Cooke, 
I Sclioal. & liOi. 5D. 

(2) Joyms V. Si.ithaiii, " Atk -'ti;'. 
Marf|iii!»ol'Tovviioeiul v. Stanjr#)!!!, 


6 Vcs. 326. Woollani v. Henrn, 7 
Vcs. 211 . Cliirkc V. Grant, M 
Vcs. 521. Uamsbottoin v. Gos- 
tlcn, 1 Vcs. iS: Jkara. 165. Winch 
V. Wiathcitcr, I Tcs. & Beam. 
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tfenant then m'atfe k verbal agreement fc isr. peV annum 
ttf the 321., provided the house should be rebiiift ; ^d on h 
bill brought by the tenant for a specific perfoniiance of fte 
lease, on the foot of the written agreement to pay 321- rent*, 
the defendant in his answer up the parol agrfeem&t (l) 
Now here the original agreement was unexceptionable, but the 
execution of it under the new circumstances would have beexi 
a fraud upon the landlord; the landlord having rebuilt instead 
of repmring the house, and the tenant having agreed to pay 


an additional rent in consideration of the additional expence. 
The situation of the parties was therefore materially altered. 
But variations, verbally agreed upon, are not sufficient to pre¬ 
vent the execution of a written agreement, where die situation 
of the parties in all other respects remains unaltered. (2) 


Rule, with re- 2. Whetlier a plaintijf in equity, on a bill for the specific 

in^ performance of a written agreement, can in any case be 

equity. admitted to prove, that some terms of the agreement have 

been omitted or varied by frauds mistake* or surjrrise, and that 

the agreement is different from what the parties intended; 

and whether, on such a case being distinctly proved, the 

plaintiff can obtain a decree for a specific performance of the 

agreement in its rectified form, is a much larger and more 

difficult question, and one on which it is not easy to reconcile 

all the authorities. In the cases of Lord Imham v. Child (3), 

and Lord Portmore v. Morris (4), where Uie plaintiff filed a 

bill to redeem an annuity, and the question was, whether 

parol evidence could be admitted to shew, that the parties 

intended the mmui^ to be redeemable, but did nc^ Insert' in 

♦ 

the deed a clause to that effect, supposing that It would make 

the transaction usurious *; Lord lliurlow in tlie one case, and 

1 

(n Legal V. Miller, 2 Ves. 299., ( 2 ) 17 Ve8. -364.,and see Oaierpd 

citA'l 6 Ves. 336. n.j and 17 Ves. v. Hardman, 5 Ves. 722, 

364. ( 3 ) 1 Bro. Ch. C. 91, 

(4}2firo. Ch.€. *2i9. 


I' *• IiOk d Eld^n hu observed on these case^ (a), that they proceed oDs^ 
indispuUibly clear principle, that the p^^ did not mean to in^r^ 41) .^ 

W e Ves. 333 . 
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jLord Kenran yi pther, thought it cleai;, that if die diiuse^ 
hod b^ja . QiimUed by or if the agreement bad been, 

hy jfr^^^ the evidence would be admissible. Lord 
Thurlow, ip the former case, after , saying, that the rule^of 
evidence is not subverted, if there is clear proof of fiaud^ 
addedi — Then as to mistake or accident^ suppose it were a 
clear things that one agreement was intendted, and that by 
accident it was extended further; but there is no such case 
in the book; if admitted to be a mistake, the Court would not 
overturn th^ rule of equity by varying the deed, but it would 
be an equity dehors tlie deed. Then it should be proved m 
much to the satisfaction of the Court, as if it were admitted.’* 
J^n another part of his judgment Lord Thurlow says, “ It is 
necessary to see tlie statement of the bill; if it states, that it 
was agreed, that the clause for redemption should not be 
inserted, tliey cannot read the evidence; but if it is stated, 
that it was intended to insert tlie clause, but that it was sup¬ 
pressed by frauds I cannot refuse to hear evidence read to 
establish the rule of equity. They are at liberty to read 
evidence to prove such frauds as will make a ground in 
equity.” 


Tills doctrine respecting the propriety of receiving parol 
evidence on the part of the ^plaintiff' under circumstances of 
clear fraxid^ appears to have been admitted in other modern 
cases. (I) The difficulty has generally been in carrying the 
principle into practice, and in ascertaining what constitutes a 
fraud. In tlie case of Pember v, Mathers (2), Lord Tliurlow 

; (1) See Marquis of Townsend v. (ii) 1 Bro. Ch. C. 51. 

Staii^oom, 6 Yes. a.58. 


ugreement a provision for redemption, because they agreed tliat it would be 
usurious; and they desired the Court to dp, not what they intended, for the 
insertion of that provision was directly contrary to that intention ; but they 
desired to be put in the same situation as if they had been better informed 
and consequently had a contrary intention. The answer is, they admit it 
was not to be in the deed; and why was the Court to insert it, where two 
risks had oceurred to die parties, the danger of usurys and the danger of 
hating to'tlie'hdfioiir the party ? " * 
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allowed the phiintilF, on a bill for spcbific performance,' to 
give parol evidence of a promise by the defeitdant under the 
following ch'cumstances. The bill was filed by the original 
lessees of a leasehold estate against an assignee of the lease, 
on his parol undertaking to indemnify the plaintiff* against all 
rents and covenants to be paid or kept on the part of the lessee, 
and to execute a bond for such an indemnity. The assign- 
, meat liad l>ecn made by a sale by auction; and the condi¬ 
tions of sale did not stipulate the indemnity; but it rested 
only on parol evidence. This evidence was objected to as in¬ 
admissible, on the ground that, where the parties haVc en¬ 
tered into a written agreement, no parol evidence could lie 
admitted to increase or diminish such agreement- T-<ord 
TJiurlow said, “the rule is right; but where the objection 
(to die omission of an article) was formally made, and pro¬ 
mised by the other party to be rectified, it comes among die 
string of cases, where it is consider^ as a fraud upon the rul<; 
of law.” As some doubt arose, whether the evidence was 
sufficient to establish the parol undertaking to indemnify, en¬ 
tered into by the defendant^ Lord Thurlow directed an issue 
to be tried, whedier such promise was made on tlu; day of the 
execution of the assignment; and, diis being found in the af¬ 
firmative, the plaintiff had a decree for a specific performance. 

Ill speaking, however, of the case of Pember v. Matlicrs, tlie 

% 

present Master of the Rolls appears to have entertained sonu* 
doubt, how far it would be proper to go die length of the iloc- 
trine there laid down, or to decree a specific pcrf'ornianco on 
the ground of such a promise, (1) 

It does not appear from any reported case, that the flainUjf 
has been allowed to give paixil evidence, varying a written 
agreement, on the ground of mistake or surprise, lii the cash 
of Joynes v. Statham (2), indeed, where, on a bill for the sjieci- 
fic performance of an agreement for the lease of a house at :i 
certain rent, the defendant was admitted to prove by parol 
evidence, diat the agreement was for rent clear of all tuxes, 

■ t 

• 1 

I- 

ft 

(i) See 14 Vcs. 5;?I. 


(2) % Atk, r,H» 
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Lord Chancellor Hordwickeiy after.observing^that 
Jendant hod a right to insist, eithef' on^ accmnt of an omission^ 
mhtakc>i or fraud, diat tlie plaintiff should not h^e a speciflc 
performance,” is reported to have added,— “ Suppose die 
defendant had been the plaintiff, and liod brought a iril! 
for the specific performance of the agreement, I do' not 
see but that he might have been allowed the benefit of 
disclosing tliis to the Court; because it .was an agreement 
executory only, and as in leases there are always cove¬ 
nants relating to taxes, the master will enquire, what the 
agreement was as to taxes; and therefore the proof oflferetl 
here is not a variation of tlie agreement, but is explanatory 
only of what those taxes were.” Lord Redesdale in a very late 
case (1), commenting on this passage, observed, ** tliat the 
words do not £q)pear to import any thing positiveand witii 
respect to the case, which Lord Hardwicke conceived might 
possibly be made, where .^vcn a plaintiff might be admitted to 
shew an omission in a written instrument as well on the ground 
of mistake as of fraiid^, added^ tliat he could find no decision 
except the contrary way. \ ^ 

In thp case of the IV'IarquIs of Townsend v. Stangroom (2), 
Lord Eltlon, after observing, “ that it was competent to a 
court of equity (for tlie purpose of enabling it to determine, 
whether it will specifically execute an agreement,) to receive 
evidence of the circumstances under which it was obtained,” 
added, “ and 1 will not say, that there are no coses, in whicli 
it may be received to enable the Court to rectify a written 
agreement upon mrprise or mistake, as well as fraud: proper 
irrefragable evidence, as clearly satisfactory, that there has 

'{l) Clinart T. Cooke, 2 Schonl. & 6 Ves. jun. 355. n.; and 7 Ves. 
Lef. 3a* S^also 4 Bi'o,Cli.C.5i8. 220 . 

(2) 6 Ves. 338. 

• The words of Lord Redesdale, in the report, are ns follow: — " Thert 
seems to ^lavc been something of a fioating idea in the mind of Lord Hard* 
wickc, that by possibility a case might be made, in which even a plaintifl' 
might be admitted to shew an omission, either by mistake or frauiL How¬ 
ever 1 can find no decision except the contrary way. 


eo?» 
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'been mistake or mirprise, as^ in the otfa^r cslse,‘^at thei^ fiii^ 
been , fraud. I agree that those producing* e^dence of 
lake mr surpri^ ekher to rectify an agreement^ of C!!d9i]l^> 
upon die Court to refuse a specific perfonnance, iitideitake 
case of great difficulty; but it does not follow, that it is there^ 
fore incompetent to prove the actual existence of Jt Ify 
dence.^* A specific performance was in this case sk^ght,- 

wkb. a variation intended to be introduced by parol. Atkl! 

% 

I^rd Eldon stated, he would not say, that, upon the 
dence wiUiout the answer, he should not have had so much 
doubt wbetlier he ougirt not to rectify the agreement, as to 
lake more time to consider, whether the bill should be dis¬ 
missed; but the evidence must be taken, due regard being 
had to the answer (1); and the Court is hbt to decide 
upon tlie allegation as to the probability against the ans^er.^ 
The bill was accordingly dismissed, but without costs. 

•» 

The later case of WooUam Hearn (2), dettirmined by 
the Master of the Rolls on great consideration, sets tlie doc¬ 
trine of die courts of equity on this subject in a very distinct 
and clear point of view. The plaintiff there filed a bill for 
the specific performance of an agreement for a lease; the 
bill stated, that die rent of 73l. 10s., specified in the agree¬ 
ment, was inseited by mistake, or with some unfair view; 
the real agreeniHit being, that the pJaintiff was to ha\'e the 
lease upon the same rent, as the defendant paid to his lesfem% 
aijid diat he the defeiulant did not pay more than, 601. The 
defendant in his answer admitted, he might have said, that' 
the plaindff should have die lease upon the- same terms; not 
pieening die same rent, but upon terms on the whole etjtfrtliy 
advantageous; insisting, that as lie had laid out a grett deal 
of money, the plaintiff would upon the whofe have as 
a bargain. The plaintiff offered parol evidence to prOve^ tlihf 
he was to have it <»i die same terms as the defendailt hiiff 
ai^d to shew, that nodiing could be meant by the exprtesfefl 
but the same rent; nothing being in discussion 


♦ y » 





^Wti ^j.ii«io|*nt^,r^. *^he question! wlietfier ^ehia;rwp^ 

The Master of the Roll^:mrgivisi^ 

JwJg^entj,. said that by the rule of law, independent of Ute 
«tatwte^HQfvirauds> parol evidaice could not he received tacon^ 
tradict a written Rgreement. To admit it lor the purpose of 
proving, that die written instrument does not contain the real 
agreement, would he the same as receiving it for every pirf- 
pose. It was for die purjiosc of shutting out that enquiry, 
that the rule of law was atloptcd. Though the written instru*- 
ment does not conttiin the terms, it must in contemplation of 
law be taken to contain the agreement, as famishing better 
evidence than any that parol can supply. If this had l^een 
a bill brought by the drfendant for a siiccific performance," 
added the Master of the Rolls, “ I should have been bound 
by die decisions to admit die parol evidence, and to refuse A 
specific performance. But this evidence is offered, not for 
die purpose of resisting, but of obtaining a decree; first, tb 
fidsify the written agreement, and then to substitute in its 
place a poiol agreement to be executed by the Court Thinkj^ 
ing as I do, diat the statute has been alread^^ too inucli broken 
in. upon by supposed equitable exceptions, 1 shall not go fkr^ 
ther in receiving and giving effect to paiol evidence, than l 
am forced by' precedent. There is no case, in which the 
Court bus gone the lengtii now desired. But two cases (!) 
are produced, in which, it is said, tliere is an intimation from 
Lord Hajt’dwicke to that effect Upon this, it might be suf¬ 
ficient to say, it was not decided. But it is evident from the 
inaunei',. in wliicli diat gi'eat Judge qualifies his own doubtA, 
that he tiiought it impossible to inaintam such a ])ro))osition, 
as .the plaintiff is ilrlveii to maintain. In Walker v. Walker, 
itis.to be.observed, that the (laral evidence was rkA 

offered.for the purpose oi' coiitrailicting any thing in the writ^ 
agreement. It. was admiUed, that, ns far as it weht, it 
s^ted.the t3:ue.meuning; but it was centerded by the defend^ 
there was another collateral jigi eemcnt, which 
gl^ptdff^ought to execute, before he could have the' benefit 
of the WTitten agreement; it was evidence, too, offered in 

( 1 ) Walker v. Walker, 2 Atk. Jovnes v. Statluioi, j Atk. 788, 
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. defexice, to resist a decree. The evidence offered in this case^’' 
added the Master of the Rolls, concluding his judgment, is 
to vary an agreement in a material part; and having varied it, 
to procure it to be executed in another form. There is no¬ 
thing to shew that this ought to be done.” The proposed 
evidence was accordingly rejected; and the bill dismissed, 
without costs. 

Rule, ill CAM Where a written agreement lias been varied by parol, and 

formaiue. there has been such n part-performance of the parol variation, 

as would have procured it to be specifically executed, provided 
At had formed a part of the original agreement, the plaintiff 
in that case will he admitted to give evidence of such subse¬ 
quent unwritten variation. As to what, constitutes a part- 
performance, Lord Redesdale inn very late case(l) Jias 
laid down the following rule, that “ nothing is to be consi¬ 
dered as a part-performance, which does not put the party 
into a situation, that is a fraud upon him, unless the agree¬ 
ment is performed; for instance, if upon a parol iigrcement a 
man is admitted into possession, he is made a trespasser, and 
is liable to answer as a trespasser, if there be no agreement. 
This is put strongly in the case of Foxcraft v. Lister (2); there, 
the party was let into possession on a juirol agreement, and it 
was said that he oiiglit not to be liable as a wrong-doer, and 
to account lor the rents and profits, because he entered in 
pursuance of an agree ment. I’hen, tor the jiurpose of defend¬ 
ing himself against n charge, which might otherwise be made 
against him, such evidence was admissible; and if it was ad¬ 
missible for such pui*pose, lliere is no reason W'hy it should 
not be admissible throughout. 7'liat,” said Lord Redesdale, 

‘‘ I apprehend to be the ground, on which courts of equity 
have proceeded, in permiuii'.g part-performance of an agrees 
ment to be a ground tor avoiding the statute; and I take it, 
therefore, that notliing is to be consulered as part-perform*- 
ance, which is not of tliat nature. Payment of money is not 
part-performance, for it may be repaid; and then the parties 

(\) Clinan v. Cooke, I Seboa!. Sc (2) 2 Wn -i56 
LW. 41. mVm. aas. 
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will be just Its they were before, esjiecially if repaid witii in- 
AereRt. But the great reason, why part-payuifiU does not 
take such an agreement out of the statute, is, that the statute 
has said, that in another case, namely, with respect to goods, 
it shall operate as a part-performance; and the Courts have 
therefore considered this as excluding agreements for lands, 
because, it is to he inferred, that when the legislature said it 
should bind in the case of goods, and were silent as to 
the case of lands, they meant it should not bind in tlie case of 
lands." 

5. Mistiikes and misapprehensions in the drawers of deeds Mistakes in 
or of written agreements arc a subject for relief in courts of 
eqiiit)', and may be rectified according to the true intention of 
the parties. (1) Thus, on a bill to rectify a mistake in a policy 
of insurance, whicli the plaintilT suggested to have been made 
too general and contrary to the intention of the parties, Lord 
Hardwickc said (2), there could l)e no doubt, but that the 
.Court of Chancery had jurisdiction to relieve in respect of a 
plain mistake in contracts in writing, as well as against fraud 
in contracts; so that if reduced into writing, contrary to the 
intention of tlic parties, on proprr proof that would be recti¬ 
fied- “ This,’' as Lord Eldon has observed (S), is loose in 
one sense, as it loaves to every Judge to say, whedier the 
proof is that ))roper proof, ^vhich ought to satisfy him-" 

The principal evidence on the part of the plaintiff, in this case, 

M^as die deposition of a witness, who had transacted the busi¬ 
ness for the Company (tlie defendants), but this evidence ap- 
JK^ared to the Court not sufliciently certain to be relied upon. 

Lord Hardwicke observed, that tlie proof in such a case 
ought to be the strongest possible; and as it did not suffi¬ 
ciently a})T)ear to the Court, that the policy had been framed 
contrary to the intention and real agreement of the parties, 
tlie bill was dismissed. In the case of Baker r. Paine, on a 
bill filed for an account under a written agreement, the mi- 


(1) 2 Atk. 20S, 

(2) Honkle v. Roy. Ex. Assnr. 
Couip I Ves. 318., cited 6 Ves.jun. 
333. See also Motteux v. Load. 


Assur. Comp. I Atk. 545. Thomas 
V. Fraser, 3 Ves. jun, 399. 10 Ves. 

227. • 

6 Ves. 535. 
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iiutes and calculations, which had been prcTioitsJy made --by 
the parties, were admitted in evidence, in order to ’ prove 
a mistake made in the agreement by the person employed » to 
draw it* (1) And In a variety of cases, where settlements- hAve 
been drawn l)y mistake, contrary to the instruction of the 
parties, tlic mishde;' has been rectified by courts of equity, and 
the settlement made conformably to the instructions. (2) The 
Court, however, will expect i’lill aiul satisfactory evidence of 
the mistake and misapprehension of the party’s intention, be¬ 
fore it w'lll alter a .settlement. Jn one case, where the parol 
evidence of the, attorney, who laid received verbal instruc¬ 
tions, was ofiored, the Court liclil, that as nothing appeared 
in writing under the hands of the parties to shew their in¬ 
tention, the settlement could not be aherod (3); and in another 
case. Sir Thomas Clarke is reported to have saul, that he 
did not give a positive opinion as to the head of mistake, but 
he did not think tlie Court had relied on pand evidence 
only, ( r) 


Trusts raised 
iii equity. 


i. Ih-ovisions in wills have in certain cases been cnlargtxl 
by parol evidence, and trusts in equity raised, as against ex¬ 
ecutors or other persons claiming an interest under wills, 
where it has appeared that the testator intended to make a 
further provision in his will, but omitted to insert it on re¬ 
ceiving a promise, lhat noLwith.stancling such omi.ssion, his 
intention slioiild he carried into efiect. 'riius, in the case of 
Oldham v. latchlord (;5), a witness was allowed to prove, 
that the defendant, who wnn the testator’s executor and de¬ 
visee of his real estate, had jwomisccl the testator, lhat he 
would pay the annuity l;e([neathed to the plaintiffjand that 
oth(frwisc the tcsUitor would have charged the real estate^ with 
the payment. And on tliis evidence, it was decreed at the 
llolls, that the real estate, should be charged with the an- 


( 1 ) niiki-T V. Paine, i Vcs. is;., Vo.s. 5r/ . Bir t v. Barlow, 5 Bro. 
l ircil in Rich v. Jaikhon, (I Vc^. Ch.(J.-iSI. 

u. (t) Harwood v. Wallis, cited 3 

(j; f’andnl v. n.^nd;^l, H P. Vv'’ms. Ves. 

4«‘». Jf-nl iiu V. Ouinchant, .? Ves. (•») I Dicl.'cn?. 205. And see Shcr- 
50',-. n. fkir^triw v. Kilvit>»ton, jjold v. Boone, J.j; Ves. 

2 Vern, 50#;. 
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WItyt and this decree was atterwaxds affirmed i,:i appeal 
to tlie Court of Chancery. In a later case(l), where a 
bill was filed against an executor and residuary legatee, to 
have a bequest enlarged, it appeared from a paper written 
by the defendant himself^ that tlie testator, a few days be¬ 
fore his death, Inul mentioned to him what he had bequcatlied 
to the plaintiff, and that it was his wish that he should 
have a larger sum; it was furllier proved, that al:cr the 
testator’s death, when the paper was shewn to the defendant, 
he promised to perform the same according to the testator’s 
request; another witness proved, that the testator mentioned 
to him in the presence of the defendant, tJie annuity which 
he hnd bequeathed to the plaintiff^ and tluil it was his 
desire he should have a larger annuity, mentioning tlie sum; 
that the testator then requested the defendant to see such 
annuity paid to the plaintiff, and the dofendmit promised it 
should be done, as if it had been expressed iu the will: and 
lastly, that the witness and the defendant desired the testator 
to send for some person to draw a new will, which the testator 
refused to do, saying he would leave it to tlic defendant’s 
generosity. “ Upon this evidence,” said the Master of the 
Rolls, “ the question is, whether, by reposing that ti’ust iu 
the deleiidant, the testator was not prevented from making a 
new will. TJie defendant ought to liave told him, that if he 
did not put it in his will, he would net do it. Instead of 
that, lie promised to do it; upon which the tesbitor refused to 
make a new will. I lun quite relieved,” added the Master of 
the Rolls, “ from any difficulty as to the statute of frauds. 
The question is, whether the confidence, that the delciulant 
would perform the trust which he undertook, did not prevent 
the testator IVom making a new w ill.” 'i'hci Court ac^rdingly 
orderetl the defendant to pay the iucvcaseil sum out of the 
assets, with costs; and, if the assets w’ere not sufficient for the 
costs, that lie should pay them personally- 

(l) Barrow v. Greenoagh, “ Ves, IS3- 
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A 

ABATEMENT- See tit. Misnomer. 

ACCESS, 

want of, not proved by father or mother, 89. 254 
nor by their declarations, 254- 
by circumstantial evidence, 154 
ACCESSARY, 

conviction of principal, evidence against, 323- 
principal, competent on trial of, 39. 

ACCOMPLICE. See tit. Principal. 
in felony, competent, 36. 38. 

though promised a pardon or reward, Id. 
though separately indicted, 39. 
though convicted, if not attainted, 39. 
refusing to give evidence, 38. 
act of, evidence against the rest, when, 96. 
declarations of, when evidence, Id. 
principal felon, witness against accessary, 39. 
in misdemeanors, competent, 40. 
in trespass, 40. 

confirmatory evidence, how far necessary, 40. 
dying declarations of, 276. 

ACCORD AND SATISFACTION, 

c^vidence under non-assumpsit, 175. 

ACQUITTAL, 

in Court of Exchequer, 350. 
in criminal prosecution, 332- 
by foreign court, 342. 

ACT OF PARLIAMENT, 
general act, 309. 

distinction of public and private, 309. 
preamble, evidence, 310. ^ 

taken notice of judicially, 310. 
when to be pl^iaded, 311. 
when evidence, without pleading, 311. 
proof of, 384. 
private act, 309- 

taken notice of judicially, without pleading, when, 
3J0. 

recognised by public act, 
proof of, 384. 

special clause as to proof, 384. • 

proof, as against a party acting under it, 385. 

R R 4 
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INDEX. 


K 


address, 






to the king, proved by Gazette, 405* 

ADMINISTRATOR, 

action against, 

one of the bond-securities, competent fbt defendant. 


51. 

plea of plent administraviti admits his being adminis 
trator, 174. 


ADMINISTRATION, 

granted, witliout jurisdiction, void, 336. 
how granted, 398. 

letters of, proved by certificate. Id. . . 

by original book of acts, 399* 
by examined copy, Id., 

ADMIRALTY, 

sentence of, in questions of prize, 338. 
effect of, 339, 340. 
proof of, 387- 

sentence of foreign court, 339. 
effect of, 339. 341. 
when not admissible, 341. 

ADMISSION. See tit. Confession^ Ansxver in Chancery* 
against interest, 265. 

charging the party, 265i 266. 
by agent of party, 100. See Agent. 

party to suit, evidence against him, 91, 92- 
though only trustee, 91- 
interested, though not party on fecord, 93i 

rated inhabitant, in case of settlement, Id. 
party, for whom the action is broil^htf, 9S, 94. 
under treaty or compromise, 110. 
cflect of, in dispensing witli strict proof, 240- 
effect of, in general, 108. 
by attorney of party, 106. 
guardian of party, 94- 
person jointly interested witli party, 94. 
partner of party, 94. 
co-defendant, 94, 95- 


co-trespasser, 95. 
co-conspirator, 96- 
on record, effect of, 173. 
admission, in recital of deed, 92. 

' ■ in grant to a corporation, W. 

in answer in Chancery, Id. 
in examination of bankrupt, W. ■ 
by acLs of the party, 108, 109- 
wholc of, taken together, 111. 

ADULTERY, 

action for, 

^ ^. confession of wife not evidence foi* huslrahd^ S4. 

conversations between her and defendant, mdeuce 
against him, 85. 

manner of plaintiff's living with Ws wife Tmay.' 
shewn, 8a. 
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ADULTERY, (continued) . 

or their letters, when living separate^ 
several acts of adultery, may be proved^’ within- the time 
^. jppecified, 185- 

or indecent familiarities before the time, 185. 

. wife’s general bad character may be shewn, 1 

or particular acts of adultery before, Id. 
or that she made the hrst advance, Id. . , 

plaintiffs crim. con- with other women, 188- 
wife's letters to defendant, not evidence, 84. 
wife’s declaration, in eloping, evidence, 280. 

AFFIDAVIT, 

by atheists, 24. 

convicts, 30. ^ 

AFFIRMATION, 

of quaker, 26- 
AFFIRMATIVE, 


of issue to be proved, 207. 

AGENT, 

admission of, when evidence against principal, 100. 

at the time of the contract, lOL 
within the scope of authority, 100. 
receipt by agent, 101. 
letter of agent, 101. 
proof of admission, 101, 102. 
of wife, as agent of husband, 88; 
proof of agency, 104. 106. 

by shewing a general authority, 105. 
competent witness for principal, 128. 
to prove a sale, Id. 

not to prove contract well Oxe'cuted, 128]i 
AGREEMENT. Sec tit. Contract, and StaU 6f Frauds. 
blank in, supplied by parol evidence, when, 576. 
for lease, when a present demise, 561. 
consideration, when to be specified irt memorandum of 452 
469. ’ 


discharged by parol, when, 597. 

mistake in drawing of, v hen and hoW rectified, 611. 

for easement, by parol, 437- 449. 

to answer for another’s debt, default, &c. - , 

on consideration of marriage. 

for sale of lands, orany interest in them, &c. ^ 

not to be pcrfoniied within a year, rrauds. 

parol evidence not allowed to vary or contradict, 592.594, 
as, to shew timt a difftirent quantity of goodt^ was con¬ 
tracted for, 594. 

otherwise, as to a variation in time or mode of deli¬ 
very, 594. 

declaration of auctioneer, Oot to vary corldhions of 
^. sale, 593. Sfre tit. Evidcficc. 
si'anip not requisite, when, 561. See tit. ’Stamp. 

See. tit. Specific, • 

of bill of etchdrige dr ridic, ,5?6. 

policy of insurance, 517. • 
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AMBKiUlTY 

in writings, 

latent, explained by parol evidence, 566* 

§ rant of uianor of S., when two of that name, i66* 
evise to two of the same name, 567. 
mistake in deviser's nanie, 567. 

in description of pieinises, Id. 
in name of fund, 568- 
pfltent, not oxj)iuined by parol, 573. 
uncertainty in devise, 573. 

evidence of value of property not adnussible, 57i- 
omission of name in will, 575. 
omisssion in written agreements, 575- 

ANSWEll, 

in Chancery. See tit. Chancery. 

APPOINTMENT, 
to office, 

evidence of, from proof of acting, 237, 238. 
APPROVEMENT, 

ancient doctrine of, 37- 

modern practice, 38. See tit. Accomplice. 

ARBITRATOR. See Atcard. 

opinion of, conclusive, wlion, 90, 381. 

ARSON. 

proof of i^roprrty in prisoner'a posieiiioa, 175. 

articles of i'HE PEACE, 

exhibited by wife against husband, 87. 
affidavit contradicting, not to be received, 87. 

ARTICLES OF WAR, 
how proved, 405. 

ASSAULT. See tit. Trespass. 

what the party says at the time of receiving the hurt, when 
admissible, 279- 

conviction, not evidence in an action for the assault, 331. 
plea of guilty to iudicUnent, evidence, 331. 
several actions against several,—defendant in one compe¬ 
tent for defendant in another, 46- 
plaintiffi may prove any number of assaults within the days 
laid, or one assault beyond the remotest day, 179. 
if defendant, under pica of son assaulty prove the assault on 
the same day, &c. plaintilf cannot prove an assault on 
another day, 230- 

indictinent for, with intent to ccinmit rape—proof of woman's 
character, how far admissible, 190. 

ASSIGNEES OF BANKRUPT, 

evidence in action by, or against. 

proceedings of commissioners, when evidence, 366. 

between what parties, 366. 

coming from what custody, 367. 

notice of intention to disnute the trading, &c. how given, 

* 367. 

service of notice, 367. 

proceedings*not conclusive under St. 49 G. 3-; 368. 

not evidence of bankruptcy on prosecution for perjury, 369 
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ASSIGNEES OF BANKRUPT (continued) 

conclusive as to cvediior’s share, under order for dividend, 

examination of bankrupt evidence against him, 368. 
though questions irregular, Id. 
thougli only containing the substance of his an¬ 
swers, 368. 

examination referring to writings, 368. 
deposition of petitioning creditor, 368. 
deposition as to execution of deed, 369. • 

defective depositions, 369. 
inspection of proceedings, 369. 

ASSUMPSIT. See tit. Non-Assumpsit^ Agreementj &c. 
action of. 


delivery of goods, proved by shop-book, when, 269- 
piuintiif may recover less than the writ demands, 216. 
receiver of money for defendant’s use, coiii})etent, 68. 
partner of defendant not competent to disprove sale of 
goods to liim and defendant, 59. 

ASSIGNMENT, 

of lease, how made, 436. 

lessee’s admission of assignment, 240. 

ATHEIS'l’, 

not competent wdUicss, 22. 
aflidavit ot*, '24* 

ATTACHMENT. 


of witness for contempt, 5. 

when granted, Id, 

ATTENDANCE, 

of witiu^ss, at trial. Sec tit. Witness. 

ATTORNEY. See tit. Counsel. 

proof of being, by book from Master’s office, 412. 
admission by, when evidence against his client, 106. 
action by, for fees, 481. 

proof of delivery of bill, 481. 
bill delivered not conclusive against additional 
item, 109. 

confidential communications to, 140. 

attorney cannot produce a deed deposited with him con¬ 
fidentially, 140. 

AUCTION, 


sale of lands by, 464.^ 
sale of goods by, Id. J 


See tit. Siat. of Frauds. 


AUCTIONEER, 


agent of seller, 460. 
agent of purchaser, 460 
merhoraudum of agreement By, 460. 

AVERMENT, 

what immaterial, 220. 
need not be proved, 220. 

in action, on note payable to bearer, against the maker, aver¬ 
ment of indorsement by payee, whedier to be proved, 220. 
name of baptism, in plea of abatement, 
matter of inducement need not be strictly proved, 220. 
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AWARD, . 

evidence, wlien; and when conclusive, 381. 
between what parties, Id. 

not evidence as to matter not enquired into, 381. 
under act of parliament, 401: 

action upon, - 

proof of submission and execution of award, 400. 
xxvsXt^T dehorsy to shew the award void, cannot‘be 
pioved under plea of no such aifsard^ 173. 


B 


BAIL, 

not competent witness for principal, £>8. 
how made witness, 58. 

BAILIFF, 

declarations of, when evidence against sheriff, 1Q8. 
proof of his acting under authority of sheriff^ 107. 
BANK-BOOK, 

evidence to prove transfer of stock, 41ii. 

BANKRUPT. See tit. AssigJiees, Commissionei's. 

declarations by, at the time of absenting himself, 278. 
incompetent to increase the fund. 03. 

to prove his own act of ba^ikruptcy, though re¬ 
leased, 63. 

to explain an equivocal act, 63. 
to prove petitioning creditor’s debt, Id. 
to su])port the conmiission, even afler certificate 
and release, Id. 

to prove antecedent act of bankruptcy^ 64- 
how rendered competent, 134. 
competent to diminish the fmul, 64. 

after second bankruptcy, wlien, 64. 
when neither affirming nor disaffirming his 
bankruptcy, Gi. 

creditor of, not competent to increase the fund, 65. 
not to support the coniuiissipn, Id. 
not to prove act of bankruptcy, 66. 
rendered competent by selling his debt, Id. 

by release to assignees, 135* 
petitioning, cannot support the coiniuission, 65.- 
may defeat a commission, Lh 
or cut down his own d^t, Id. 
exapiination of evidence against him, 92. 988* 
of bankrupt’s wife, 88. 

BARQAIN AND SALE, 
enrolment of, 388. 

indorsement of, evidoftce, Idr 
indorsement of date gf, 388* 499.^ 
of freehold interest, 496». 

pojjy^of enrolnxeat of, 498.. 
of chattdi interest, 497. . , 

copy of earolment erf, 4Wi 



INDiJX, 

BAKON (Court), See tit. Maiior^Couri* 
rolls of, 41'5. 

ancient writings to prove custom, M, 

' v'! . though not signed by a tenant, Id. 

inspection of, 429. 432. 

BARRATRY. 

conviction of, cause of incompetcncy, 29. 

BASTARD, 

endeavour to conceal birth of, how punishable, 172. 
on inquisition or on indictment, Id. {*) 
murder of, 171, 172. 

BASTARDY- See tit. Legitimacy, 
appeal against order of, 
married woman may prove the crim. con. 88. 
not want of access, Id, 

witness not compellable to acknowledge himself the father, 
287. 

rated inhabitant competent, 127. 

BENEFIT OF CLERGY, 

effect of, in restoring competency, 32. 
proof of, 33. 

BIGAMY, 

profiecution for, 

first wife not competent to prove marriage, 80. 
second wife competent after proof of first marriage, 
exception in stal- of, &c, 212. n. 

where either party beyond sea for seven years, 
212. n. 

in case of divorce, 337. 

BILL OF EXCHANGE AND PROMISSORY NOTE, 

action on. 

averment of indorsement by payee to plaintiff, of note pay¬ 
able to bearer, to be proved, 220. 
acceptor may shew drawer’s want of authority, 69. 

or that lie had no effects of drawer, 68. 
acceptance vacated by foreign judgment, 342. 
drawer of accommodation bill not competent for the ac¬ 
ceptor (the defendant) to prove, that an indorsee (the 
plaintiff) took the bill for an usurious consideration, 
59. 61. 

i ' indorser may prove consideration usurious, 41. 

or jirove bill not available for 'want of stamp, 42. 
joint maker of note, when competent to prove defendant's 
signature, 68. 

partner competent to prove want of authority in another 
to draw, 69. 

payee, M'hen competent to prove indorsement on bill not 
due, 6H, 

to prove bill, purpoiting to be drawn here, drawn 

abroad, 42. 

4 to prove an accommodation note, 59. 

alteration of bill,* With respect to stamp, 546. 
parol evidence not admitted to vary,'5^. 

BILL, in Chanrery- tit; ’ 
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BILL OF EXCEFl'ION, . . , 

wliat, and by whom to be had, S04. 
on trial at bar, or at nisi nrius, Id. 
whether in criminal cases, 305. 
not at quarter sessions, Id- 
lies only, where writ ol‘ error lies, Id, 

BILL OF LADING, 

evidence of property in consignee, when, 2G6. 

BILL OF PARTICULARS, UU Particular* 

BIRTH, 

time of, proved by the declaration of deceased parent, 
259. 

proved by the declaratioji of surgeon who at¬ 
tended, 25L 

place of, cannot be so proved, 253. 

BLANK. 

parol evidence to supply* wlien, 575, 57G. 

BOND. See Non estJ'actnm, ]M)ty Deedj Sfc* 

alteration or rasure by obligee, vacates, 178. 
execution of, how proved, 503. 
proof of identity of })arty, 505. 514. 
non eatynctniVj evidence iiiulcr, 177. 
aolvit ad diew. 


BOOK, 


forbearance for 20 years, 155. 

for less than 20 years, Id. 
rebutted by proof of payment of interest, 150, 
by indorsenieni by obligor, l.OG. 

or by obligee, when, Id. 
by admission of debt, 1*1, 
explained by residence of obligee abroad Aw 20 
years, 150. (n), 

j)POorof paynient before the day, 215. 


private, 

of rector deceased, when evidence, 258. 
corporarion, when exidence, -120. 
tradesman, wlien evidence ef delivery of goods, 209. 
notice to produce, 471. 
time for calling ibr, under notice, 476. 
ride for production, Jd. 
public. 

of I)ank, to prove transfer of stock, 412. 

of Master’s office to prove being artorncy. Id.. 

of navy-office, to prove death oi a sailor,' 411. 

of auditor's office, as to least's, 1J3. 

officer, who made the (‘ntry, need not be called, 269. 

of parish, for copies of rates, 410. 

for recording indentures, 411- 
to prove election to public office, 412. 
register, to prove marriage, &c. 4'06. 
of prison, to prove ti»$ie of commitment, Jd. i ,., 

not to urovc the cauae. Id. 
log-book of ship, to prove time of sailing, Id. 

Lloyd's books, evidence of a capture of ship, 418- 
poll-books at election. Id, 
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BOOK, (ccntinued) 

official paper at the customs, containing an account of a 
ship’s cargo, Id. 

office-book of secretary of bankrupts, Id.* 

of Fleet marriages, 4-08. 

of foreign chapel, 408. 

of baptisms in Guernsey, Id. 

inspection of, 428, 429. 

proof of entry, 421- 

day-book. when evidence to contradict original book, 
414. 

of prison, when evidence, 4J3- 

BOUNDARY, 

hearsay, evidence of, 256. 262. 
perambulations, evidence, 256. 

BRIBliUY, 

information on statute against, 
party bribed, coinpetent witri6»ss, 40. 
unstamped note, given for bribe, evidence, 553- 
BRIDGR, 

prosecution for not repairing, 

proof of repairs by private persons, when admissible, 173. ' 
BROKER. Sec AgentJ 

of policy, com])etent, though also underwriter, 46. 
entry of, in his hook, evidence of bargain, 470. 
bought and sold notes, Id. 

not competent, in action against principal, to disprove his 
own negligence, 54, 

BURGLARY, 

indictment for burglary and for larceny, if no burglary 
proved nor larceny proved at the time of the supposed 
burglary, evidence of a larceny on a former day is not 
admissible, 194, 

charge of, in house of J. D, with intent to steal goods of 
J. W., proof that the goods belonged to J. D., is a variance, 
222 , 

prisoner may be acquitted of the burglary, and found 
guilty of the larceny, 218. 

BURNING in the hand, 

benefit of clergy without, wlien, 33. 
competency of witness restored by it, 32. 
proof of the burning, 33. 
otlier punishment, in lieu of, 33. 

CAMDEN, 

history, whec cr evidence of a custom, 421. 

CARRIER, 

delivery to, 467. 

effect of payment of money into court, inaction against, 201 1 
CERyiFlCATE. 

of conviction, 382. 

ordinary^ aa to legality of nErriaget S$4v 
rioe-consul abroad, 982. 
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CERTIFICATE, {continued) 

pf signed by three officers, sealed by 510; 

the king under sign manual, 382. 
minister abroad, as to marriage, 383.' 
secretary of wav, Id. 
justices, as to repair of road, Id. 
enrolment, of fine. Id. 
discharge of insolvent, Id- 
protest on bill of exchange, Id. 

CHANCERY, 

decree, evidence against whom, and of what, 355. 
proof of, 392. 

previous proceedings, when to be proved, 393. 
of ancient decrees, 387, 393. 
bill, when evidence and of what, 355. 

not evidence of pedigree, 356. 
answer, evidence against the defendant, Id. 

evidence for him, if produced by the other party, 357- 
taken altogether, not in parts, 358. 
of defendant, not evidence against co-defendant, 359. 
minor, by guardian, not evidence against him, 358. 
occupier of land, evidence against a succeeding 
occupier, in tithe-cause, 358; and examined copy 
of tile answer, sufficient, Id. 
of partner, evidence of joint debt against co-part¬ 
ner, 359. 

not evidence of the partnership, Id. 
of wife, whether evidence against her, af^r husband's 
death, Id. 

. proof of answer, 393. 

proof of bill necessary, Id. 
of decree not, 

examined copy, with proof of identity, 394. 
swearing of answer presumed. Id. 

not on indictment for perjury, Id. 
presumed in action for malicious prosecution, 
394. 

depositions, 

evidence between whom, and when, 359, 360. 
not for deponent, 361. 
not for or against a stranger, 361. 
in question of pedigree, not evidence against a 
stranger, when the same point is. in iss|ie,.247* 
evidence of custom, tolls, Ax. 361. 

unless madey7rM^ litem wotavi^ Id. 
on leading interrogatories, 362. 
after dismissal of bill, Id. 

de bene esse not evidence before answer put in, 363. 

unless defendant in contmpt,, 14 » 
or has refused to answer, Id." 
or neglected to crQ^g-eaw^ne^ 
- 363. 

o/^r for reilung, on trial at law, 359. 395. 
proof of depositions, 394*. 
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bill and,answer when to be.diewn».9d2fc 
andent depositions, 395. ... 

depositions On interrogatories, 395. • > 
CHARACTER, ^ >. : ..a 

infamy of, when incapacitates a vritnesa^ 38. 
of party to suit, examinable, if put in i8sue,A8Sr. 

in an action to set aside a will, for fraud committed 
by defendant, evidence of his good cbaractelf not 
admissible, 187. 

nor in an information for keeping £iUe weights, Id. 

*. in an action for slander, proof of plaintiff’s general 

character, 188. 

proof of particular acts, not admissiblei Id. 
proof of plaintiff being suspected of the crime 
imputed, 189. 

proof that plaintiff has been in the habit of libel¬ 
ling defendant, 189. 

in action for crim. con. proof of the. wife’s general 
1 bad character, 187. 

m ^tion for malicious prosecution, 189. 
r " / on trial for rape, proof of prosecutrix’s character, 190. 

bf witness, how impeached by general evidence, 299. 
not by proof of particular acts, 300. 
not by the party producing him, 299. 
how supported, if attacked, SOL 
,, of deceased witness to a will, 303. 
of prisoner, 190. 
general, 

with reference to nature of charge, 
ill trial for high treason, 191. 

CHARTER, 

explained by usage, when, 576. 
presumed from lengtli of possession, 162. 

^CHARTER-PARTY, 

not to be contradicted or varied by parol evidence, 587. 

CHILDREN, 

, whep competent witnesses, 20, 21. 

' their account without oath not admissible, 21. 
confirmatory evidence, 21. 

r..:, pf- hpe^ 388. 

CmCUMSTANTIAL Evidence, 152. 

CLERGY, 

benefit of, restores competency, when,. ,32. 

who entitled to, witliout burning in the hand, 33. 

90 -DEMpANX. , 

' I f bonkrpptcy, mepmpetent, 76. 

. .vKM a M ^ stamped, ^0. 

* * Otherwise, if it contains an agreement, Id. 
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COLLECTOR, M " 

of taxes, how proved to be such, Sd7- 
of toUt, 238. 

COLLEGE, 

sentence of expulsion by, when conclusive, S51* 

COMMISSIONERS^ 

of bankrupt. See Assignee, Bankrujfi^ 
mav compel witness to attend, 6. 
andl allow expences, 6. 
may examine bankrupt's wife, 88.^ 
proceedings of, evidence of the time of bankruptcy 
after the witness's death, 365. 

conclusive of debt, in action for credi- 
tor*s share, 369. 

evidence under st. 49 G. 3. c. 121* s* 10. 
366. 

notice of intention to dispute, 367. 
service of notice, Id. 
notice, not part of defendant's evi* 
dence, Id. 

examination of bankrupt evidence agmnst 
him, though the questions may be im- 
prop^, 368. 

examination containing the substance of 
what die bankrupt said, when sufRcient, 
368. 

document referred to in the examination, 
to be considered as part of it, Id. 
deposition of petitioning creditor admis* 
sible, though he himself would not be, 
368. 

defective depositions, 369. 
such depositions only as are read, are to 
be considered as in evidence, 369. 
not conclusive, though no notice, 368. 
not evidence, between other. persons not 
claiming under the commission, 366. 
on indictment for perjury befbre the coin* 
missioners, strict proof of^ the bank¬ 
ruptcy is necessary, 369^ 
produced from the proper <^Uitody—and 
band-writing of a commissioner must be 
proved, 367. 
by act of parliament, 

sentence of, when conclusive, 354« 
of excise, 

condemnation by, conclusive of right of seizure, 346. 
depositions before, in presence erf* the other party, and 
signed by witness, evidence after the witness's cteath> 
380. ^ . f.* 

*o4 inclosure, 

may^summen witueiHies, 8. . 
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COMMON* See Custom. ' 0 

by custonii 

other commoners incompetent, if custdif the latrie, 55. 
proof of, by hearsay, 254'. 

m action Ibr disturbance- of^ defendant may prove his 
right to depasture, under general issued 179. 
by prescription, 
not proved by hearsay, 264. 

hearsay, evidence of a prescriptive right abridging a 
general right, 264. 

though general right not set out on the re¬ 
cord, id. 

others claiming under, competent, 56. 
by vicinage, 

. > one commoner not competent for another, 56. 
COMMON-RECOVERY, 

proved by deed to make a tenant to the w-rit of entry, when, 
392. 

COMPARISON, 

of hand-writing, 523. 

in case of ancient writings, 524. 

COMPETENCY, 

of witness. See tit. Witness. 

COMPOSITION, 

real, for tithes, not presumed from usage, 163. 
CONCEALMENT, 

of birth of bastard child, how punishable, 172. 
CONDEMNATION. See Exchequer. 

sentence of, in rem^ in Exchequer, 346- 
proceeding in personam, 

for adulterating spirits, 346. 
by commissioners of excise, 346. 

CONDITION, 
in deed, 

parol evidence not admissible to vary, 581. 
of sale, 

not varied by declarations of auctioneer, 593. 
CONFESSION, 

of prisoner, evidence against him, 111,112. 
not evidence against others> 116. 

L' to be taken altogether, 115. 

•’(. on examination before nia^strate, though not signed by 

prisoner, 113. 

parol evidence of, 114- ' 

examination of prisoner onoftth not adndssible, 114. 
if purporting to be on oath, evidence that he- was not 
sworn, is not admissible, Id. 

br.^ ,, statement of defendant, before a committee of the House 
1 .. . . . . of Commons, evidence against him, 115. (2) 

confession under threat or promise, not evidence, 111. 
discovery, in consequence of, may be shefTh, 116. 
voluntary confesftoit; -after im^rrect ponfcssion, 112. 
confession in high treason^ 117. 

s s 2 
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CONFESSION, {contimied) 
in high treason, 

proved by two witnesses sufficient to convict, 117. 
confirmatory evidence, if by single witness, 118. 
evidence of collateral facts, 118. - 
sufficient to convict, if proved by a single witness, 
when the overt act is a direct attempt against the 
life of the king, 118. 
on death-bed, 277. 

of witness to a will, evidence against the will, Id. 
CONSENT, 

on indictment for coursing deer ^^xmthouf consent of ox^nerf 
j)roof as to want of consent, 209. 

CONSIDERATION, 

of agreement^ within stat. of frauds, to be stated, 452. 
of bargain^ need not, 469. 
in deed, 

another may ho proved, besides that, .581. 
thougli no consideration stated, .582. 
or “ for divers considerations,” 583. 
different consideration may be shewn in case of fraud, 
&c., Id. 

not by party supporting tlie deed, 585. 

CONSPIIUCY, 

indictment for, wife of one defendant not competent for tlie 
rest, 84. 

acts or declarations by co-conspirator, when evidence against 
the rest, 96. 

proof of other acts besides those laid in the indictment^ 196. 
conviction of, renders incompetent, when, 29. 
CONSTABLE, 

proof of acting, evidence of appointment, 237- 
CONTllACT. See Agreement and Stat. of Frauds. 
for sale of lands, 449- 

between master of ship and seaman to be in writing, 588. 
not void, though not in writing, Id. 
if in wTiting, not to be varied by parol evidence, Id. 
to be produced by the master, 473. 
mercantile, 

explained by usage, when, 589. 
of service for year, wages due in proj)ortion to the time of 
service, 591. 

dormant partner, when competent to prove contract, 47- 
variance in proof of, 222. 

in action of assumpsit, #hen, 223. 
in action of tort, Id. 

how mucli of contract to be stated, 223. 

CONVICTION, 

on game laws, 208. 

party informing need not disprove the several qualifica' 

^ tions, 208. 

by magistrate, 351. 

wlien to be drawn up, 425. 



CONVICTION, [conlinncd) 

conclusive evidence tor him, in an action, until quashed, 
provided he had jurisdiction, 352. 
cases of excess of jurisdiction, 353. 
informality of conviction cannot be taken advantage of 
in an action, 353. 

purporting to set out deposition, not evidence of th® 
deposition. 

for not repairing a road, evidence of liability, 322. 
for assault, not evidence in action for, 331. 
of bigamy, evidence against legality of marriage in a civil 
action, 330. 

of principal, evidence against accessary, when, 323. 
in criminal cases, whether evidence in civil, 328. 
not conclusive as to the time of committing the offence, 
309. 

party convicted, entitled to copy of conviction, 422. 
witness incompetent on conviction, when, 28. 

proof of judgment, necessary, 31. 
proceedings in foreign courts, 31. 
certificate of conviction, 381. 

CO-PLAINTIFF, 

witness against another, 75. 

COPY, 

of record, 385. 
under great seal, Id. 
under seal of court, 386. 
examined copy, 387. 

proof of, Id. 

taken by copying machine, not evidence, 481. 
office copy, 388. 

authenticated by proper officer, Id. 
of depositions, not evidence in other courts, 389. 
of record of acquittal, how obtained, 422. 
of deed, or other writing, not evidence, when the original 
can be produced, 233. 

exceptions to the rule, Id. 
admission of secondary evidence, in tlie case of 
ancient private writings, 490. 
duplicate original, when admissible, 480. 
of entries in public books, 421. 

rule, to obtain copies of, 428. 433. 

COPYHOLD, 

not devisable, within stat.‘of wills, 527. 
devise of, good as declaration of uses, Id. 

attestation and signature, not necessary, Id. 
unless required by the terms of the surrender, 
Id. 

COPYHOLDER, 

inspection of court-rolls by, 429. 433. 
paper, signed by, evidence as to customs, 268. 

CORONER. See tit. DcpoJiitiona^ Inqiiisitioiu • 
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CORPORATION, 

books of, evidence between the members,. 4^. 

not against strangers, Id. 
entry in, to be made by proper officer, Id. 
nrpper custody of, to be shewn, Id. 

corporator may produce, 503- 
inspection of, 430- 

deed of, does not require delivery, 506. 
freemen of, when competent, 1^. 

bow rendered competent, 135. 
officer of, when competent, though liable to ioformation, 49. 
seal of, how proved, 387. 

COSTS, 

persons liable to, not competent, 58. 

bail not competent for principal, Id- 
how rendered competent. Id. 
governors of poor-house, if liable to costs indi¬ 
vidually, are not competent; 71. 

competent, if liable only in a corporate 
capacity, 71, 72. 

sheriff's officer, indemnifying, incompetent, 59. 
of prosecution, when allowed, 10. 

on taxation of, expence of witness from abroad allowed, 
when, 3. 

expence of depositions taken abroad, not 
allowed, 15. 

compensation for loss of time, 4. 

COUNSEL, 

professional confidence with client, 139. 
confidential communications not to be disclosed^ 140- 
though proceedings finished, Id. 
not in actions between third persons, 
nor after dismissal of solicitor, 140. 
nor on cross-examination, 144. 
what communications privileged^ 142. 
solicitor and attorney within same rule, 140. 
so, interpreter between counsel and client, 141. 
or ogent, Id. 

rule conHned to professional advisers, Id* 
person not an attorney, though considered as such^ MQt 
within the rule, 141. 

of what facts they may give evidence, 143. 
third person, who hears the communication, jto 

it, 143. 

communications to other persons not privileged, 142. 
COUNTERFEIT-MONEY. See tit. . 

prosecution for uttering, ‘ . 

See tit. Uitertne, 

COUNTERPART, 

of deed. See tiU JOced, 

COUNTT, ' ^ , 

inhabitant, competent pn indictment for ftbn-lrcpaH’ of 
bridge, 126. 
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COURT. See AdmiraliUf Chancer^f ^ . 

of excli^ve juri^dictionf * 

jud^ent oft 332. 
of inferior jurisdiction, 396. 

pr 9 eeedings, how proved, 396. 

party has a right to a copy, 423. 
martial, may summon witnesses, 8. 

COVENANT. See tit. Deed. 

not to be construed by the party's acts, 579. 
action of, for non-repair of preknises, 

plea of performance, a^its part of deed set out, 174 
sub-lessee of tenant may prove good management of 
farm, 47- 
COVERTURE, 

evidence of, under non~assurhpsitf 175. 

under non est Jactum^ 177- 

on plea of, if it appear that the husband went abroad 
above seven years before the commencement of the suit, 
the defendant ought to prove him alive within that time, 
212 . 

CREDITOR, 

of bankrupt, when incompetent, 65- 

how rendered competent, 134. 
of person deceased, hot competent, in action by adminis¬ 
trator, to increase the fund, 63. 

CRIMEN FALSI, 

conviction of, incapacitates witness, 29- 
CRIMES, 

what incapacitate a witness, 28. 

CRIMINAL CONVERSATION. See tiU Adult^g. 
CROSS-EXAMINATION, 

as to collateral facts, 284. 
what questions irrelevant, 285. 
if such questions answered, not to be contradicted, 
person, merely producing a deed, need not be sworn, 285. 
not to be cross-examined, Id. 
if sworn, he is witness for the other side, Id. 
questions, reflecting on the character, 292, 293- 
counsel, cross-examining, may look at memoranda used 
hy the witness, 298. 

CUSTODY, 


of old documents, 500. 

of proceedings before commissioners of bdtikfupi, 367. 
CUSTOM. See Common, Tolls, Usage^ 

witness, claiming under the Stole custom, nOt competent^ 
55.- 

as to time of quitting farm, 536. 
right by, not expressed in lease, when cUhned, 586. 
for heriot, 

way-going crop, ' ^ 

not, if inconSutent with 1^06, Id. ' 

^ 355 . " 
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CUSTOM, {co«<i«ucrf) ' ■ < / ' - - 

hearsay of deceased person^ thoogbh^'claimed 
• • under the custom, 257* 

verdict, though between other parties, 320. 
depositions, not evidence against stranger to 
tbrraer suit, where the same pcnnt is in issue, 
251. 361. 

where the point in issue is not the same, they 
arc evidence, 251. 
paper signed by copyholders, 268. 
court-rolls of manor, and ancient writings, 
261. 415. 

proof of custom, in other parish or manor, not 
evidence, 182. 184. 

otherwise, on a question of temire in 
one of several connected manors, 
182. 

variance in proof of, 226. 

owner of property not competent to disprove a custom, if 
chargeable, 56. 



DAY-BOOK. See tit. Book. 

DEAF AND DUMB, 

how to give evidence, 20. 

DEATH, 

abroad, evidence of, 212. 245. 

presumed, at the expiration of seven years, 212. 

death-bed declarations, 275. 

on issue as to the death of a particular person, the party 
asserting the death has to prove it, 212. 

DEBT. See tit. Bondy Deedy Non est Jactuniy Nil dehet. 
on foreign judgment, 
judgment prim4 facie evidence, 343. 

DECEIT, 

action for, 

in misrepresenting a person's property, the person may 
prove himself insolvent, 48. 

DECLARATIONS. See tit. Admisnonsy Evidenccy Hearsay. 
of rated inhabitants, 74. 
of husband and wife, 84. 
post litem mortem, 246. 
part of rea ^esta, 278., 
of co-conspirator, 96. 
of relations, as to pedigree, 244. 
against interest, 265. 
on deatli-bed, 275. 

in criminal cases, evidence, when, 275* 
where a 8ubsequL.it, statement of the deceased was 
taken down in writing,, 276. 
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DECLARATIONS, {continued) 
on death-bed, 

whether made in extremis^ a question for the Court, 
275. 

of acc<Hnplice, 276. 

of attainted person, not evidence, 277. 

in civil cases, Id. 

DECREE. See tit. Chancery. 

DEED. See tit. Writing. 

ambiguity in, when and how explained^ 566. 
latent, 567. 
patent, 573. 

ancient, explained by usage, when, 576. 
non est factum^ evidence imder. See Non e&t fac¬ 
tum. 

presumed from usage, when, 162. 
variance in proof of, 226. 
title deeds, when to be proved, 495. 
execution of, proved by subscribing witness, 503. 
signing, 505. 

not essential to a deed. Id. 
required by statute of frauds, when, Id. 
attestation of, under power, 507- 
sealing, 505. 

same seal used by several parties, Id. 
rule as to sealing by several, in deed under 
power, 510. 

delivery, what sufficient, 506. 

on another day may be shewn, 585. 
subscribing witness may prove it forged, 40. 
subscribing witness cannot be objected to, as in¬ 
terested, by one who asked him to attest, know¬ 
ing his situation, 515. (3) 
under powers, 507. 

under power of attorney, power to be proved, 104. 
when subscribing witness not producible, how proved, 
512. 

what excuses the absence of witness, 512. 
proof of party's signature, when sufficient, 514. 
need not be proved, when, 493. 

1. deed 30 years old, 493. 

custody of, to be shewn, when, 500. 

2. deed enrolled, 495. 

3. deed recited in another, 499. 

4. deed produced, by order of court, 500. 
mistake in, when rectified in equity, Oil- 

how proved, Id. 

parol evidence, not admissible to vary or add to, 581. 

except in case of fraud, 583. 
another consideration may be shewn, 581. 
* i' See tit.-CoffftWrrarion and Evidence. 

or different day of delivery, 485. 
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DEED, (co/i^mu^ ‘ ! i 

notice to produce, 474. * 

party when compellable to produce, 478* 
proof of being in party’s possession, 475* 
produced under notice, how proved, 483* 
counterpart, evidence without notice, ^7& 
secondary evidence of, 485. ' 

' in case of ancient writings, 489. 
loss of, how pro'i'ed, 486. 
recital in, 4(^. 

DEFAULT, ; * 

judgment by, its effect, as an admission, 197* 
after judgment, by default of one defendant, the plaintiff 
cannot be nonsuited as to the other defendant, 198. 
defendant, after judgment by default, not competent for or 
against a plaintiff, m action on joint contract, 78. 

when competent for co-defendant in 
trover, 78. 

not against co-defendant, Id. 

DEFENDANT, 

admission of. See tit. Admudon* 

co-conspirator, when evidence against others, 96. 
discharged and made witness, when, 75, 76. 

submitting to fine, on indictment for assault, may be 
witness for another defendant, 77- 
suffering judgment by default, in case of misdemeanor, 

77. 


or, in action on joint contract, 78. 
competent for co-defendant, 
not competent against co-defendant, 78* 
if one defendant pleads bankruptcy, and the others plead 
the general issue, he cannot give evidence for the 
rest, 76. 

in trespass, witness for another, when the trespasses are 
different, 46. 

in ejectment, how made witness, 78. 
made defendant by mistake — may be struck out, 79. 
in an information, nolle prosequi entered, Id. 
DELIVERY, 

what tantamount to, of ponderous goods, 466* 
evidence of, from the acts of the buyer, 467* 
to carrier, 467. 
of deed, 506. 

DEMAND, 

»articular oH See tit, Partiadan 


particui 

DEMURRER 


TO EVIDENCE^ 
what, S05. 

facts admitted, 306. 


counsel for the crown not compellable to joini S07. 
not allowed in the king’s ease, Id. 

\ under the control of me Cou^ 307* 
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DEPOSITIONS. See tit* Examinations^ .. . t' 

on interrogatories, 15. S64* 

examination, how taken, 15. 
by consent of parties, id. 
consent, how obtained, 15. 
wlieh'iadinitted in evidence, 564. 
though interrogatories leading, 
proof of, S95. 

to perpetuate testimony, 287. 

evidence, though questions leading, 287. 
on question of pedigree, not evidence against a stranger to 
the first suit, 247* 
evidence of custom, when, S6i. 


not evidence of custom against strangers,, where the same 
point is in issue, 251. 

where point in issue not the same, they are evidence, Id, 
it need not be proved, that the persons who made such 
depositions stood in the situation in which they profess to 
stand, 251. 

referring to written documents — those docanients to be 
considered part of the deposition, 368. 
in Chancery. See tit. Chancery^ 
in ecclesiastical court, 380. 
before commissioners of bankrupt.) « n 
before commissioners of excise, j 
before coroner, under stat. Ph. and M,, 374. 

must contain the effect of the evidence, Id. 
to be certified together with the inquisition, 
Id. 


taken upon oath, 374. 
need not be in presence of prisoner, 375. 
evidence on tried of prisoner, when, 374. 
before magistrate, under stat. of Ph. & M., 370. 

in what cases, 370. 372. 
how taken, 371. 
in prisoner’s presence, 371. 
how certified and transmitted, 570. 
need not be signed by deponent, 372. 
deponent sworn, 372. 
party charged not sworn, Id. 
evidence against prisoner, when, 371. 
in misdemeanors or civil cases, not evi* 
dence, 372. 

in petty treason, not sufficient to convict 
of the treason, but will support a con¬ 
viction for the murder, 373. 
evidence for prisoner, to contradict wit¬ 
ness, 373. 

^prisoner has no right to copy of, 425. 
of pauper. See tit. Examin^ion. 
of witness abro^ dr going abroad, when evidence, 364. 
of witness in India, Id. 
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DEPOSITIONS, {coyitinuM) 
proof of deposition, 394*. 

when admitted under order of Chancery, 395. 
office copy, not evidence in other courts, 389- 
copy attested by judge's clerk, 388. 
depositions in Chancery evidence as admissions, or to 
contradict, without proof of bill and answer, 395. 
conviction purporting to set out deposition, not proof 
of the deposition. 

DEVISE. See tit. Will. 

• DEVISEE, 

not competent to prove the testator's sanity, 62. 

DISCHARGE, 

of insolvent debtor, how proved, 233. 

DOMESDAY-BOOK, 
account of, 402. 
when evidence, Id. 

DUGDALE, 

baronage, not evidence to prove a descent, 421. 
monasticon, not evidence as to the order of a monastery, Id. 

DUPLICATE ORIGINAL, 

of notice to produce, notice to quit, Ac., 480. 
taken by copying machine, not evidence, 481. 



EASEMENT, 

agreement for, by parol, 437. 449. 

grant of, presumed from 20 years’ enjoyment, 164. 

as against the reversioner, when, 167. 
presumed from shorter enjoyment, when, 165. 
ECCLESIASTICAL COURT, 
suit in, 

number of witnesses to prove a fact, 151- 
proof of temporal matter arising incidentally, Id. 
depositions in, when evidence, 380. 
sentence of, 333. 

of nullity, or in affirmance of marriage, conclu¬ 
sive on questions of legitimacy, when, Id. 
conclusive on trial for pmygamy, 337- 
in a cause of jactitation, evidence in ejectment, 
334. 

not conclusive, 334. 
much less, in criminal 
prosecutions, 337. 
evidence between what parties, 334. 
when conclusive as to an, Id. 
impeachable for fraud, 338. ^ 

, on validity o\ will, and right of administration, 

conqjusive, 335. 
proof of sentence, 396. 
ledger-book, when evidence, 398. 
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EJECTMENT, 

who the real parties in, 316. 

judgment in, conclusive in action for mesne profits, when, 
327. 

tenant in possession not competent for defendant, under 
whom he holds, 58. 

witness, who is to have a lease of the lands (if recovered), 
not competent for tlie plaintifi^ 58. 62. 
witness, called by dcfencknt, not competent to prove him¬ 
self the real tenant and defendant his bailiff, 67. 
one of several lessors not compellable to give evidence, 74. 
notice to quit at a certain time, served personally and not 
objected to, evidence of the time of entry, 109. 

proved by duplicate original, 480. 
if attested, proved by subscribing witness, 
504. 

ELEGIT, 

proof of title under, 390. 

ENDOWMENT, 

of vicarage, when presumed, 163. 

ENROLMENT, 

of bargain and sale, under stat. of H. 8«496. 

date of, part of the record, 499. 
indorsement, when evidence of, 388. 
copy of, when evidence of execution, 
499. 

of other deeds, when evidence, 498, 499. 

ENTRY, 

in oooks, against interest, 265. 

ESCHEAT, 

inquisition of, 376. 

between whom, and of what, evidence, 376. 

how taken and presented, 376. 

right of cross-examining witnesses, 376, 377. 

ESTOPPEL, 

by judgment or verdict, when, 314. 

EVIDENCE,; 

admissibility of, a question for the judge, 19. 
written or unwritten; 

writings, public or private; 

public, of record or not of record; 
public writings not of record, judicial ov 
not judicial. 

bill of exceptions to. See tit. Bill of Exception, 
demurrer to. See tit. Demurrer to Evidence, 
presumptive. See tiu Presumption* 
general rules of evidence, 145. 

1. Evidence confined to pohits in /jJIff, 172. 
relevancy of proof, 172. 
effect of admission on record, 173. 
evidence under non-assumpsit^ 175. 

under noi/ est factum, 177- 
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EVIDENCE# (continued) 

evidence under plea of ndt guilty in trespass, 
179. 

proof of oilier transactions, ISO. 
of other trespassesi 18& 
of other libels, 185. 

"' evidence of character, 187. 

1, in action for crim. con., 187* 

2. —L— for slander, 188. 

% — for malicious prosecution, 189. 

4. on indictment for rape, 190. 

5. evidence of prisoners character, 190. 
rule in criminal cases, 198—196. 

2. Ap^rmatvoe of the issue to be proved^ 207. 

in action on game-laws, plaintiil' need not disprove 
the several qualifications, 208. 
the same rule in proceedings on informations be¬ 
fore magistrates, Id. 
negative^ •mhen to be proved^ 209. 

where breach of duty alleged, Id. 

where a person is charged with doing the 
act complained of “ without giving due 
notice,” 209. 

on indictment for coursing deer, without 
the consent of the owner/’ Id. 

on an issue upon the death of a ])articular 
person, tlie party asserting the death has 
to prove it, 212. 

where the law presumes in favour of a plea, 
the plaintiff is to disprove it, 211. 

plaintiff is to prove all facts, of which he is 
cognizant, necessary for his case, 211. 

9. Substance only of the issue need be proved., 214, 

plea of payment of principal sum mid interest—suf¬ 
ficient to prove that a gross sum was jiaid and 
accepted as full payment, 215. 
proof of tender and refusal sufficient proof of an 
averment of payment, when, 215. 
in action of w'aste—sufficient to prove tliat defend¬ 
ant cut a less number of trees, 215. , 
in action on simple contract, plaintiff may prove less 
than the writ demands, 216. 
in action against sheriff, plaintiff declares that he 
had J. S. and his wife in execution, proof that he 
had only J. 8. is sufficient, 216. 
in action for slander, rule as In' the proof of the 
wo^, 216. 

avemAt, that the cattle (damage-feasant) were le¬ 
vant and couchant^'is not'provcd by shewing that 
part of them were so, 226. 
plaintiff may recover,' though he prove a more 
ample-prescriptive ri^^t. than he claims, 226. 
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EVIDENCE, (con2in»f(/) 1^ . •' 

proof that A. traa Oharcharatdiet^, not sufEcient on 
issue whether A. and B. were churchwardens, 217* 
avehhent, that plaintiff was cc^able of a particular 
parish, is not supported by proof, that he was 
sworn in to serve for a liberty, of which the parish 
was only part^ 21S. 

(See other examples under tit. Murder^ 
Principal.) 

averments immaterim, when, 220. 
averments, merely matter of inducement, not strictly 
proved, when, 220. 

contracts to be truly stated, and proved as stated, 
222* See tit. Variance. 

Besi evidence to be given, 232. 
meaning of the rule, Id* 

copy of deed not evidence, when the deed can be 
produced, Id. 

parol evidence of a licence from the crown not ad¬ 
missible, 233. 

nor of discharge of insolvent, 233. 
strongest possible evidence not necessary, 235. 
execution of deed proved by single witness, 235. 
hand-writing proved or disproved by witness ac¬ 
quainted with writer’s style, 236. 
exceptions to general rule, 237. 

copy of entry in public books, Id. 
appointment of constables, officers of the revenue, 
surrogate, &c. need not be proved, 237- 
adniission of party, when dispenses with strict 
proof, 237* 

evidence against persons concerned in publication 
of newspapers, under st. 38 G. 3. c. 78., 240. 

5. Hearsay, not evidence, 243. 

See tit. Hearsay. 

6* Parol evidence, V)hen admissible vsith reference to v>rit* 
ten instnmeyits, 566. 
to explain latent ambiguity, 566. 

See tit. Ambiguity. 
to explain mistake in will, 567. ' 

as to devisee, 571- 
as to fund, 563. 
as to description of property, 
.569. 

or in entry of surrender of copyhold, 575. 
to explain patent ambiguity, 573i 
uncertainty in will, 
blank in will, 575* 

blank in agreement,' which need not have 
been written^ 575. 

blank in instVaitient, kept- to record a fact, 

5T& 
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EVIDENCE, (continued) 

to explain blank in bishop's register, Id. 

to give effect to a will, 508. 

not to control or enlarge a will or deed, 580. 

parol evidence to shew fraud, 583. 

parol evidence not to vary terms of a deed, 581. 

* as to shew different condition, or another use, Id- 
anoiher consideration may be shewn, when, 
581. 

consideration contrary to the deed, cannot be 
shewn, except to prove fraud, &c. 583. 
delivery on a different day may be shewn, 585. 
customary right may be shewn, though not 
expressed in deed, when, 586. 

as, for heriot, or way-going crop, Id. 
if inconsistent with the deed^ it cannot be 
shewn, Id. 

parol evidence not to vary policy of insurance, 587. 

or charter-party, 587. 
or promissory notes, 588. 
or mercantile contracts, Id. 

parol evidence not to vary agreement within Stat. of 
Frauds, 592. 

or any other written agreement, 594. 

(See tit. Asreenient^ 

proof of collaterm facts to shew tlie meaning of con¬ 
tracting parties, 596. 

usage regarded in construction of contracts, when, 
589. 

not to contradict, 590. 
usage, to explain ancient charter, 576. 

ancient deed, 578. 

terms of admission to copyhold, 579- 
parol agreement discharged by parol, 597* 

discharge of, a good defence in equity to bill 
for specific performance, 598. 
rule in equity, as to admissibility of parol evidence, 
600. 

rule as to defendant^ on a bill for specific performance, 
602. 

rule as \,o plainti^, 604. 

rule as to rectifying mistakes in deeds, 5rc. 611. 
rule as to raising trusts in wills, 612. 
secondary evidenccy when admitted, 485. 

what admitted, 489. 

of writing in possession of other party^ 474- ' 
of lost M^ing, 486. 

of writtflRnstrument, the subject of the suit, 477- 
EXAMINATION. See tit. Deposition, 
of pauper, as to settlemenr 378. 

)f single woman pregnant, 379. 
of soldier under mutiny act, 379. 
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EXAMINATWN, 

of soldier, attested copy of, given to commanding officer, 
evidence, 379. 
of bankrupt’s wife, 88. 
of witness. Sec tit. Witness. 

on voire dire, as to interest, 
separate examination of witnesses, 282. 
leading question. See tit. Leading. 

EXCEPTION, (Bill oQ see tit. Bill of Exception. 
EXCHEQUER, 

judgment in rem. S4'6. 

of condemnation, conclusive as to right of seizure, 
346 . 

conclusive as to all persons, Id. 
of acquittal, whether conclusive as to illegality of 
seizure, 350. 

EXCISE, see tit. Commissioners. 

EXCOMMUNICATION, 

witness not incompetent from, 24, 

EXECUTION, 

of deed or will, see tit. Deed, Will. 

EXECUTOR, see tit. Prohate. 

action against, on promise to answer damages out of his 
own estate, 440. 
proof of appointment, 336. 
not incompetent, as liable to actions, 50. 
EXEMPLIFICATION. 

of record, under great seal, 385. 

under seal of court, 386, 
of deed or will, not evidence, 387. 
of letters patent, 498. 

EXPENSE, 

of witness, 2. 
tender of, 2. 3. 
of witness from abroad, 3. 
compensation for loss of time, 4. 

F 

FACTOR, see tit. Agent. 

FELONY, 

conviction of, renders incompetent, 28. 

FEME SOLE, 

in action by woman as, defendant cannot call the husband 
to prove the marriage, SO. 

FENCES, 

on (juestion of liability to repair, commoners when not 
competent, 55, 

, fine, 

chirograph, evidence of, 388. ^ 

copy of proclamations by chirographet, not evidence, Id. 

proclamations, how proved, Id, 

FISHERY, 

entry of licences in court rolls, evidence for persons claim¬ 
ing under lord of manor, 4261. 
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FOREIGN COURTS. See tit. Admiralty/. 

sentence of, establishing a marriage, conclusive, when, 34-2. 
of acquittal on charge of murder, Id. 
vacating acceptance of hill of exchange, Id. 
primal iacie evidence of debt, in action on foreign 
judgment, 343. 

when the proceedings regular, 344, 345. 
prool‘ of summons of party, 345. 
conclusive, when, 345. 
proof of sentence, 399. 
witness rendered incompetent by, when, 31. 
foreign law, how proved, 540- 
FORFEITIIRE, 

conviction, not conclusive as to the time of offence, unless 
specially found, 309. 

FORGERY, 

conviction of, renders incompetent, 28. 
party injured, incompetent on trial, when, 121. 

incompetent to prove forgery, 121. 

or other material fact, 121. 
may prove a fact merely collateral, 122. 
supposed drawer of note made competent by release from 
the holder, w'lien, 122. 

cashier of Bank of England, competent, 122. 

party injured, not debited by his banker, competent, 122- 

other cases stated, 122. 

supposed indorser not made competent by release from the 
person to whom the bill was uttered, but who had not 
given value for it, 122. 
proof of writing being forged, 236. 526. 

by witness acquainted with the writing of supposed 
writer, 236. 

by clerk oi‘ post ofiicc, 526. 
seal forged, proved by seal engravers, 299. 
forged instrument evidence, without stamp, 299. 

FRAUD, 

conviction of, cause of incompetency, 29. 

FRAUDS (Statute of), see tit. Sialuie, 

FREEMEN, 

wdien competent, 127. 


G 

GAME-LAWS, 

action or conviction on— 
qualifications need not be disproved, 208. 
party convicted, to be imprisoned only in case of want of 
distress, 3.52. 

GAZETTE, • 

evidence of public acts, when, 404. 
evidence of proclamations, public addresses, &c. 405. 
not of presentations, or promotions, &c. Id. 
of dissolution of partnership, when, 406. 
proclamifcion for reprisal, evidence of war, 405. 

(See tit. War.) 
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GAZETTE, (continued) 

proclamation in Gazette, reciting that outrages had been 
committed, and offering rewards, evidence of such out¬ 
rages, 406. 

GRANT. See Deed, 

ancient, explained by usage, 576. 

custody of, to be-Shewn, when, 500, 
presumed from length of possession, 162, 
as against reversioner, when, 167. 
co-extensive with the eniovment, 166. 

GUARDIAN, 

not competent, in action by infant, 59- 

answer of minor by, evidence against guardian, 358. 

declarations of, not evidence against the minor, 94. 358. 

H 

HABEAS CORPUS, 

writ of, for bringing up witness in custody, 13. 
HAND-WRITING, 

disproved by person acquainted with the supposed writer's 
style, 236. 

proof of, by one who has seen the person write, 516. 

who has received letters from him, 518. 
in case of Alg. Sidney, 517- 
in case of the Seven Bishops, 522. 
comparison of, not allowed, 523. 

otherwise, in case of, ancient writings, 524. 
memorandum to refresh witness's memory, 523. 
forgery of, how proved, 236. 526. 

HEARSAY, 

general rule as to, 243. 
exceptions, 

hearsay, evidence on question of pedigree, as to state 
of family, 244. 

declarations, papers, &c. in the family, recitals in family 
deeds, &c. when evidence, 245. 
declarations of deceased husband, as to legitimacy of 
wife, 246. 

declarations of deceased parent, to prove time of birth, 
253. 

not to prove place of birth, 253. 
or want of access, 254. 

declarations not evidence, if made post litem motam^ 
246. 

or by persons not related, Id. 
or if the relative olive, 246. 

depositions, or answer, in a former suit, not evidence 
against a stranger, 247. 

depositions in a former suit on a different custom, 351. 
account of deceased as to his bodily state, 254. 
hearsay of boundaries, or custom, 255.' 

as to tradition of particular fact, not evidence, 257. 
limitation of this nils, Id. 
on question of public right, 263. 
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HEARSAY, (continuvd) 

not evidence of private rights, 264- 
entry of receipt of rent by deceased person, not evi¬ 
dence for one claiming under him, 262. 
evidence ap;ahist such person, 
how proved, 268. 

entry bv deceased rector, as to ecclesiastical dues, 
258. 

ileatli of rector when presumed, 259. 
entry in tradesman’s book, evidence of delivery oi 
goods, 269. See tit. Tradesman, 
declarations, or entries, against interest, 265. 
by stewai-d, &c. charjjing himself, 266. 
by person, that certain goods were not his pro¬ 
perty, 266, 267. 

I)y occupier of land, as to tlie extent of adjoining 
tenant’s land, 268. 

not evidence, if the person alive, 268. 
iiow proved, 268. 

testimony of witness in former trial, when evidence, 
274. 


HEIR, 


dying declarations, 275. 

declarations part of res gesta, when evidence, 278. 

declaration by bankrupt, in absenting 
himself, Id. 

declaration by woman at the time of 
elopement, 280. 

declaration at the time of receiving a 
bodily hurt, 279. 

declaration by deceased, as to being relieved by a 
parish, 251'. 

declaration by one since deceased, as to his state oi' 
health, 279. 

declaration by agent.— See tit. Agent, 


competent concerning title of land, (>2. 

HERALDS’ BOOKS, 

evidence on question of pedigree, 419. 
visitation books of counties, evidence, Id. 

account of, Id. 

IIERIOT, 

due by custom, though not expressed in lease, 58(;. 
HIGHWAY, 

See tit. Road. 

iiikim;, 

declaration of deceased servant, nut evidence of, 251. 
HISTORY, 

general, when evidence, 420. 

Speed’s (Jliranicles, Id. 
not evidence of private rights, 421. 

Dugdalc's Monasticoii, 

Baronage. 

Camden’s Britannia, Id. 

HOUSE 01* LORDS, 

journals, sec ux. Journals, 
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HOUSE OF LORDS, {continued) 

judgment of, how proved, 396- 

HUE AND CRY, 

stat. of. See Hundred. 

HUNDRED, 

in action against, the party robbed is competent, 

to prove the robbery, 72. 126- 
not to prove other facts, 72. 
as the Venue, Id. 

inhabitant of, when competent, 73. 

HUSBAND AND WIFE, (see also tit. Aduiiert/, Feme safe.) 
of party to suit, incompetent, 79. 

though divorced for adultery, 86. 
though the other consent, Id. 
not competent against each other, 80, 
in actions, Id- 

in prosecutions, to criminate directly, 80. 83. 
in treason, 87- 

wife not compellable to give evidence charging her husband, 
in collateral suits, 81. 
not competent for each other, 84-. 

the party calling a witness, may call his wife to contradict 
him, 83. 

on a question, whether goods are the property of a man or 
his wife, he is not competent to prove the latter fact, 83. 
on indictment for conspiracy, the wife of one defendant is 
not witness for the rest, 84. 

declarations or letters by one, when evidence for or against 
the other. Id. 

the one may be called to contradict the other as witness, 
83. 

conversation between, in presence of a third person, 83. 
(exceptions to general rule, 86. 

ill prosecution for marrying by force. Id. 

for bigamy, second wife competent after 
proof of first marriage, 87. 
for offence against the woman’s per¬ 
son, Id. 

n ife may exhibit articles of the peace against him, Id. 

or apply for information, Id. 
declarations ot wife, employed as agent, SS. 
examination of bankrupt's wife, 88. 
dying declarations of wife, evidence when, 87. 
in action between third persons, where the wife’s evidence 
limy lead to a demand against husband, 89. 
in action between thira persons, wife may disprove her mar¬ 
riage, 89. 

in appeal against order of bastardy, married woman may 
prove the criminal connection, 88. 
but cannot prove non-access, Id. 
woman, cohabiting and passing as wife, whether witness foi 
the man, 90. 
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HUSBAND AND WIFE, {continued) 

wife of bankrupt may be examined by commissioners, 
when, 88. 

answer by wife, whether evidence against her, after hus¬ 
band’s death, 359* 


I 


INCOMPETENCY, 

, of witness. See tit. Witness* 

several grounds of, 19. 

INDICTMENT, 

averment in, when need not be proved, 221. 

in indictment for robbery 7iear the highway^ Id. 

for robbery in the house of A. B., 
Id. 

for arson in the jiight-time^ 222. 
for murder of officer in execution of 
office, 219. 

for burglary in the Iiouse of J. D, 
with intent to steal the property 
of J. W., the averment of pro¬ 
perty is material, 222. 

proof of so much of the indictment as charges a substantial 
crime, sufficient, Id. 

if it charges, that defendant did and caused to be done, 
enough to prove either one or the other, Id. 
if defendant is charged with composing, printing, and pub¬ 
lishing a libel, he may be convicteil only of the printing 
and publishing, Id. 

for felony at a certain place, and no such place in the 
county, the indictment void, 232. 
copy of, in felony, not to be had l>y defendant without 
order of Court, 1*22. 

but if produced, admissible, though without order, 
1*23. 

in niisdemeanors, order not necessary, 121. 
INDORSEMENT, 

on bond by obligee, 156. 

before end of 20 years, Id. 
after, 160, 161. 

INFAMY, 

of character, cause of incompetency, 28. 

from what offences, Id. 

INFANCY, 

may be given in evidence under non-assumpsit, 175. 
not under non est factum, 177. 

INFANT, 

competent witness, when, 20 

declaration, without oath, not admissible, 21. 

confirmatory evidence of, Id. 
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INFANT, {continued) - . . v 

in action by, guardian not competent, 59. 
answer of, by guardian, not evidence against him, 358. 
INFIDEL, 

incompetent witness, when, 22. 

INFORMATION, 
on game laws, 

informer need not disprove the qualifications, 208. 

INFORMER, 

incompetent witness at common law, 125* 
competent, when, Id. 

employed to collect information, not allowed to disclose his 
employer, 295. 

or to whom he gave the information, Id. 
INHABITANTS, 

of county, competent on Indictment for non-repair of bridge, 
when, 126. 

of hundred, in action by party robbed, 72. 126. 
of parish, where penalty given to the poor, when com¬ 
petent, 127. 

in prosecutions under highway fict, 126. 
rated, competent, in parisli appeal, by stat. 54 G- 3- c. 170., 
57. 62- 127. 

declarations by, evidence against their parish, 74*. 
not compellable to give evidence against. Id. 
INQUISITION, 

by coroner, bad, if evidence brought by the accused party 
was rejected, 375, 376. 

of lunacy, by coroner, whether evidence against one 
claiming as executor, 377- 

cvidencc for prisoner, Id. 
post mortem, 376. 

of felo dc sc, evidence against executor or administrator, 
375. 

not conclusive. Id. 

finding that the party fled, whether conclusive, 376. 
of office, evidence against whom, Id. 

by eschcators, commissioners, sheriff, A-c., Id. 
by order of H. of Com. respecting fees, 377- 
not evidence, when irregularly taken, Id. 

iiujuisition by sheriff's jury, on question of 
property, Id. 
proof of inc|uisition, 392. 

couuuissiou ought, regularly, to be shewn, Id. 

INSOLVENT. 

discharge of insolvent debtor, how proved, 233. 
INSPECTION, 

of records, 422. 

depositions, not allowed to prisoner before trial, 425. 

proceedings before inferior jurisdictions, allowed, Id. 

parish hooks, 428. 

books in public offices, Id. 

court rolls, 429. t 
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INSPECTION, (continued) 

corporation books, 4S0. 
rule for, not allowed in criminal cases, 432. 

otherwise, in informations in nature of quo warranto, 
433. 

affidavit in support of motion for ins{)Cction, Id. 
rule to inspect, after issue joined, 434. 
whore no action depending, Id. 

INTEREST, 

incapacitates witness. Sec IVitness. 
exceptions to the rule, 124. 
objection, how taken, 130. 

how answered. 

INTERROG A-TORIES. See Examination* 
examination on, 15. 
with Consent of both parties, 
witness going abroad. 

IRRELEVANT QUESTIONS, 
what such, 285. 

if answered, not to be contradicted, Id. 

ISSUE, 

evidence to be confined to points in issue, 172. ) o * • 

affirmative of, to be proved, 207. > •/ 

substance of, alone, need be proved, 214. ) 

granted by court of equity. 

order by Chancery that party to the suit shall be examined 
on trial of, 72. 

rule as to proof of will, under, 531. 


J 


JACTITATION OF MARRIAGE, 

sentence in cause of See tit. Ecclesiastical Court* 
JOURNALS, 

of the House of Lords, 404. 

proof of judgment on appeal, 
not evidence of the facts stated in 
the judgment, Id. 
proof of address to the king, Id. 
of House of Commons, Id. 
proof of entry in, 421. 

JUDGMENT. See tit. Verdicl. 

by default, its effect, as an admission, 197. Sec DefatdU 
of court of record, when evidence, 313. 
considered, uyith r^erence to the parties. Id. 

effect of, when pleaded between same parties, 314. 
when not pleaded, Id. 
same parties, who, 315. 
real parties, who, 316. 
between privies, 317. *. 

])rivy in blood, 

• in estate, 
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JUDGMENT, {continued) 

effect of between privies in law, 
not evidence against stranger, 319. 

nor for stranger, Id. 
exceptions, 320. Sec Verdict* 

decree between vicar and impropriator, evidence be¬ 
tween succeeding vicars and impropriators, 318. 
judgment concerning an office, evidence for or against 
a successor. Id. 

judgment of ouster in an information in the nature of quo 
warranto, Id. 

judgment in rem in the Exchequer, 346. 
considered mih reference to the subject mailer^ 325. 
on what points evidence, Id. 

judgment in debt, bar in assumpsit, when, Id. 
judgment in trespass, bar in trover, when, Id. 
judgment in trover, bar in assumpsit, Id. 
judgment in second action, when no evidence given 
in the former action, 326. 

judgment to be taken with reference to tlie subject 
matter, 325. 327. 

judgment in ejectment not conclusive as to the right, 
327. 

but conclusive in action for mesne 
profits, Id, 

effect of judgments in real actions, 326. 

in criminal cases, whether evidence in civil, 329. 

sentence in ecclesiastical court, 328. 

record of conviction, 328. 330. 

coroner’s inquest, 329. 

record of acquittal, 332. 

of court of exclusive jurisdiction, Id. 

when conclusive, when not evidence, Id. 

impeachable ior fraud, 338. 

of ecclesiastical court. Sec tit. Ecclesiastical* 

* 

of admiralty court. See tit. Admiralty* 
of court of exchequer. See tit. Exchequer* 
of commissioners of excise. See tit. Commissioner. 
of court of quarter sessions, discharging order of removal, 
evidence of what, and against whom, 322. 
sentence by members of college, when conclusive, 351. 
conviction by magistrate, Id. 

conclusive for him, in an action, when, 352. 
informality of, cannot he taken advantage of, 353. 
of inferior courts, when evidence, and to what extent, 381. 
general rule iis to proceedings of special and limited juris¬ 
dictions, 354. 

of foreign court. Sec tit. Foreign* 
proof of judgment, 387- 
reversal of, 34. 

copy of judgment, signed by the master, not evidence, 
387. 
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JURISDICTION, See tit. Courts, 

JUSTICE OF PEACE. See tit. Magistrate 


LADING, 

bill of. See Bill, 

LARCENY, 

finding stolen property in possession of prisoner, 170- 
proof of other goods, besides those in the indictment, being 
in his possession, 173. 

witness not incompetent for pett^ larceny, 29. 54. 
incompetent for grand, 

suffering the punishment restores, 33. 
what sufficient property to maintain indictment, 162. 
LEADING QUESTION, 

not to be put to witness, in general, 282. 
what (piestions leading, 282, 283. 
allowed in cross-examination, 
to what extent, 283. 
in examination in chief, when, Id. 

LEASE, 

ancient, when evidence, 261. 

tliough possession under lease not shewn, Id. 
by parol, when good, 437. See tit. Staf, of Frazids, 
how assigned or surrendered, 436. See tit. Slat, of Frauds, 
of copjdiold lands, Id, 

secondary evidence of, by book of public auditor, 413. 
agreement for lease, when exempted from stamp, 561. 
on life — death presumed, when, 212. 

LEGITIMACY. See Non-access. 

birth during marriage, presumptive evidence of, 154. 
how' rebutted, Id. 

birth after divorce a mensd, 155. 111. 
declarations of deceased person, to disprove his supposed 
marriage, 253. 

declaration of husband, as to legitimacy of wife, 246. 
sentence of nullity of niarriage, or in affirmance of, conclu¬ 
sive, wlien, 33/. 

LETTER, ^ 

proof of sending, by post, 481. 
secondary evidence of contents of, 490. 

LETTERS OF ADMINISTRATION, 

See tit. Administration, 

LETTERS PATENT, 

exemplification, evidence of, 498- 
LIBEL. Sec Slander. 
action for, 

other libels, when evidence, 185. 

evidence, that defendant was generally suspected, drc. 169. 
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LIBEL, {continued) 

passages in another part of the same paper, evidence for 
defendant, 187. 

charge for composing, printing, and publishing, proof only 
of printing and publishing, enough, 222. 

magistrate’s clerk not compellable to say, whether he 
delivered to the magistrate an affidavit containing the 
libel, 287. 

provisions of St. 38 G. 3. c. 78., concerning proof of the 
publication of newspapers, in actions or prosecutions for 
libels, 241. 

affidavit, according to the form prescribed in the act, is 
evidence of the publication in the particular county 
specified, 243. 

if the affidavit purport to be sworn before a distributor of 
stamps in the country, his authority must be proved, un¬ 
less stated in the affidavit, Id. 

LICENCE, 

from the crown, how proved, 233. 

old licences from lord of a manor, for fishing, &c. 261. 

licence to enclose, when presumed, 165. 

declarations of owner of land, after a trespass, not evidence 
of licence, 179. (3). 

LOSS, 

of writing, how proved, 486. 

LUNACY, 

coroner’s inquest, 375. See tit. Inquisition, 



MAGISTRATE, 

attendance of witness before, 7. 
action against, 

proof of notice, 480. 
conviction by. Sec tit. Conviction. 
depositions taken by. See tit. Depositions. 
compellable by order of court to grant copy of conviction, 
and of inlbnuation, 425. 

MAHOMETAN, 

may be witness, 23. ^ 

to be sworn on the Koran, 25. 

MALICIOUS PROSECUTION,* 
action for, 

general bad character of plaintiff may be shewn, when, 189. 
copy of indictment, how obtained, 423. 

evidence, if produced, though witliout order, Id. 

MANOR, 

custom of. See tit. Custom. 
survey of. See tit. Survey. 

proof of custona in one manor not evidence of custom in 
adjoining manor, 182. » 
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MANOR, {continued) 

otherwise, on a question of tenure in a district 
of manors, Id. 

MANOR COURT, 

proceedings in, evidence between whom, 381. 
rolls of, evidence between the lord and his tenants, 41/). 
ancient writings of, evidence of descent, though not 
signed. Id. 

inspection oi‘ court rolls, 429- 
proof of, 421. 

, MANSLAUGHTER, 

Sec tit. Murder. 

MARRIAGE, 

contract of marriage proved by unstamped letters, .5()0. 
hearsay of, in family, 244. 

legality of, determined by ecclesiastical courts directly, 33. 

by courts of common law incidentally, Id. 
proof of, on real writs, 34. 

by parisli register, 406. 
not by Fleet books, 408. 

nor by register in Guernsey, or foreign ebapd, 
Id. 

sentence of ecclesiastical court, annulling, 337. 
conviction of bigamy, proof of illegality of second mar¬ 
riage, in civil action, 330. 

in foreign country, established by sentence in foreign court, 
‘^ 4.9 

MASTER, . 

in action against, for negligence of servant, 
servant not competent for him, 54. 

MEMORANDUM, 

written, to refresh memory, 298. 

agreement unsigned, used as, 235. 
unstamped receipt, 553. 

MERCHANTS’ BOOKS. See tit. Tradesman. 

evidence of what, 369. 

MESNE niOFITS, 

judgment in ejectment conclusive of right of possession in 
action for mesne profits, 327- 
MISNOMER, 

plea in abatement, 

name of haptismy if averred, to be proved, 220. 

MISTAKE, 

in deed, rectified in equity, when, 61 !• 
in will, may be shewn, when, 567. 

MODUS. See tit. Tithes. 

persons liable to tithes not competent, 55. 
proof of, by usage, 163. 

de non decimando, not proved by usape alone, Id- 
in question of farm modus, proof of exemption of i^lher 
. farms, not admissible, 184. 

declarations of deceased occupier, evidence of parochial 
modus,#257. 



INDEX. 


6$3 


MODUS, {conthmed) 

hearsay, that so much per acre was paid, is evidence, 257* 
hearsay, that a particular person paid so much in lieu of tithes, 
not evidence, 257- 
MONEY, 

payment of, into court—its effect, 198. 

money cannot be recovered back, though paid by 
mistake, Id. 

admission ot' legal demand, 198. 
payment generally upon the whole declaration, 199. 
dispenses with proof of hand-writing, in ac¬ 
tion on bill of exchange, 199. 
and dispenses with proper stamp, Id. 
production of tlie rule by defendant does not 
give the reply to plaintiff, 202. (2) 
admits the jurisdiction of the Court, 2(X). 
the plaintiffs title to sue, Id. 
the contract, to what extent, Id. 
in action against a carrier, 201. 
ilispenses with proof of written agreement, 
442. 


dispenses with proof of deed, 504. (2) 
precludes the defendant from disputing the 
quality of goods sold by sample, 200. 
plaintiff may be nonsuited, though he has 
paid into court, 198. (4) 
proof of payment, 202. 

MURDER, 

of I)astard child, 171, 172. 

conviction of, on indictment for petit treason, 218. 
conviction of nuinsiaughter, on indictment tor murder. Id. 
manner and means of killing, as proved, must agree in sub¬ 
stance with those laid, Id. 

on indictment for murder of officer in execution of his office, 
|)r()of of his authority not material, 219. 

the special matter may be given in evidence 
on a general indictment, Id. 

acquittal in foreign country may be pleaded in bar, 812- 



NAVV-OITICE, 

hook of, evidence to prove sailor’s death, 412. 

Nl'Xi A'fl VE. Sec Kvideucr, 

of issue, when to be proved, 209.211. 
wlien not, 207- 

on a charge of culpable omission, 209. 
examples, 209.211. 

NEWSPAPERS. See tit. Libeh 

provisions of stat. 88 G. 8. c. 78., concerning proof of the 
publication of, 240. 
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NEWSPAPERS {continued) 

notice of dissolution of pannei'ship> 406. 

NICHOLAS (Pope), 

taxation by, account of, 402. 

evidence of value of livings, Id. 

NIL DEBET, 

exemption from penalty under act of parliament may be 
shewn, f^ll. 

NOLLE PROSEQUI, 

to make defendant witness, 79. 

. NON-ACCESS. See tit. Access. 

NON-AGE, 

declaration of deceased parent, evidence of, 253. 
NON-ASSUMPSIT. See Assumpsit^ Agreement, S^c, 
evidence under pica of, 175. 

performance — payment—release. Id. 
accord and satifdactlon, 

that defendant contracted with plaintiff and others, 
175. 

that plaintiff, suing as feme sole, was married at the 
time of the promise, 175. 

or that defendant, sued as feme sole, was then 
married, 175. 

or tliat defendant, sued as feme covert, was married 
to another man now alive, 175. 
usury—infancy—^gaming, 175. 
what not evidence under, 176. 
statute of limitations, Id. 
payment after action brought, 176. 
that others besides defendant are liable, 176. 

NON EST FACTUM, 

evidence under plea of, 177. 

lunacy, or intoxication at the time of execution, 

blindness and inability to read, 177. 

defendant a feme covert, Id. 

deed delivered as an escrow, &c. Id. 

rasure or interlineation, 17H. 

M'hat not evidence under, 178. 

proof of gaming—sale of office—simony, &c. Id. 
usury not, fill. 

payment—release—infancy—duress, Id. 
illegal consideration, 178. 

plaintiff cannot shew the deed lost, after pleading profert, 
492. 

defendant may take advantage of material variance, 177- 
no ground of variance, that there are joint obligors, 177. 
though a bond is declared on as a joint bond, the defend¬ 
ant’s execution alone need be proved, 177. 

NOT GUILTY, 

in trespass, 

for assault on the wife of plaintiff, admits the mar¬ 
riage, 174. 
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NOT GUILTY, (continued) 

defendant may shew his title and right of possession, 
179,180, 

that he entered to make a distress, 179. 
cannot prove a licence, or defect of fences, 
or right of common, 179, 

^ or right of way, 179- 

NOTICE, 

of action, proof of, by duplicate original, 480, 
of dissolution of partnership in newspaper, 406. 
to quit, proof of, 480. See tit. EjectmenU 
to produce papers on trial, 387- 389. 

how it difters from subpoena duces tecum, 386. 
to whom given, 475, 476- 
M'hcn necessary, 474. 
effect of notice, 475. 

calling for papers, after proof of notice, 476. 
party, when compellable to produce, 472. 
if a trustee, Id, 

in action by seamen for wages, Id. 
when the other party is Interested in the 
writing, 474. 
proof of notice, 480. 

notice sent by the post, 481. 
if attested, to be proved by attesting wit¬ 
ness, 504. 

after proof of, contents of paper, how proved, 475. 
not necessary, where nature of action is sufficient 
notice, 477- 

as, in trover for bond, Id. 

or prosecution for stealing note, &c. Id. 

in other criminal cases, when, 477- 
or where possession on the other side is fraudu¬ 
lent, 478- 

whethcr necessary, in case the writing is in 
court in the adverse party’s possession, 479- 
deed produced under, to be proved by the other 
party, when, 483. 
when not, 484. 

NUL TIEL RECORD, 

proof of issue on, 385. 

where the record is in the same court, 
where in another court, 386. 

NUSANCE, 

in action for, defendant may prove a licence from plwntiff, 
under general issue, 179. 
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OAtH', 

of witness, how administered, 24. 
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OFFICE, 

books of, when evidence. See tit. Book* 
inquisition of. Sec tit. Inquisition* 

OFFICER, 

competent witness, wlien, 49. 

though liable to information, Id. 
proof of acting as such, evidence of being such, when, 2f^7- 
OPINION, 

of witness, when evidence, 298. 
on question of science, or art, 
of medical men, 
in matters of trade, Id. 
as to genuineness of hand-writing, 299. 
general, evidence of public rights, 263. 

whether evidence of private rights, 264. 

ORDER. 

of bastardy. Sec tit. Bastardy* 

of removal, not appealed against, its effect, 322. 

of sessions. See tit. Sessions* 

ORDINARY, 

certificate of, when conclusive on legality of marriage, 334. 
faculty from, presumed in the case of a pew claimed as ap¬ 
purtenant to a messuage, 164. 

OUSTER, 

judgment of, on an information, 318. 

OUTLAWRY, 

judgment of, in treason and felony, renders incompe¬ 
tent, 30. 

in personal action, otherwise, Id. 
proof of judgment of, 30. 

competency restored by reversal of outlawry, 34. 

OVERT ACT. See tit- Treason* 

OWNERSHIl\ 

possession prima facie evidence of, 162. 


P 


PAPAL BULL, 

evidence of exemption from tithes, 419. 

PARCEL, 

on a question whether land is parcel of A’s or B’s estate, 
the declaration of a deceased tenant who held under both, 
is evidence, 255. 

PARDON, 

effect of, in restoring competency of witness, 35. 

in case of perjury, 36. 

conditional pardon, Id. 

proof of, Id. 

PARISH, 

irhabitant of, competent, though penalty given to the poor, 
when, 126. 

• in prosecution under highway act, when, Id. 
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PARISH, {continued) 

rated inliabitant, competent, on parish appeals, 57. 62. 

See tit. InhabitanU 


register, when first commenced, 407- 
proof of marriage, 406. 
entry of marriages, how to be made, 407. 
copy of, to be transmitted annually to registrars of 
diocese. Id. 

not to be contradicted by day-book, 414. 
inspection of, when granted, 428. 
book for copies of rates, 410. 

for account of parish indentures, 411. 
vestry-book, Id. 

examined copy of register, evidence, 421. 
PARLIAMENT, 


acts of. Sec tit. Acts, 
journal of. See tit. Journal, 

PAROL EVIDENCE. See tit. Evidence, 
of confession before magistrate, 114. 
of contents of lost writing, 489. 
to explain ambiguities, 566. 

mistake in name, in will, 562. 
latent ambiguity. Id. 
to give effect to will, 568. 

to supply omission in written instrument, when, 575. 
not in will, Id. 

not to vary or add to written instruments, 580. 


PARSON, 


entry by deceased, evidence for successor, 258. 
in action against, for non-residence, what sufficient evidence 
of his being parson, 2f58. 

PARTICULARS (Bill of), 
under judge’s order, 

its use and effect, 202. 

interest on promissory note may be recovered, though 
not claimed in the particular, 203. 
mistake in, when immaterial, 204. 
delivery ol‘, 206. 
proof of, 207. 


PARTNER. See Admission, 


admission by one, evidence against another, when, 94. 
one partner may disprove the authority of another to draw 
a bill on the partnership, or make a contract of sale of 
goods, for his separate <lcbt, 69. 
dormant partner, not a party to a contract, may prove 
it, 47. 

verdict on issue, evidence of partnership, when, 324. 
on proof of a sale to defendant and A. B, as partners, 
A. B. cannot j)rovc that he bought as the servant of de¬ 
fendant, 59. 

notice of dissolution of partnership, how given, 106. 

PARTY, 

to suit, incompetent, 7L * 

u u 
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PARTY, (continued) 

thougli only trustee. 

governors of the poor, liable to costs of appeal, 71- 
suing in corporate capacity, 72. 
examined by order of court of equity, Id. 
admission by. See Admission. 
exceptions as to competency, 

in action on stat. of hue and cry, 72. 

See tit. Hundred. 
for malicious prosecution, 
compellable to produce papers, when, 472. 
not coinjjellable to give evidence, 74. 

rated inhabitants, on question of appeal, Id. 
lessors of plaintiff in ejectment, 75. 
co-plaintiff witness against anotlier, 75. 
defendant improperly joined, how to be admitted, 75, 7b. 
co-defendant pleading bankruptcy, not competent, 7b. 

in ejectment, how made a witness, 78. 
defendant suffering judgment by default, when competent, 

i i* / W. 

for co-defendant, 78. 
against co-defendant, Id. 
witness niudi; defendant l)y mistake, 79. 
party to instrument, when allo^ved to invalidate it, 41- 
PATENTS, 

how' pleaded, and given in evidence, 498. 

PAYMENl\ 

evidence of, under non-assumpsit, 175. 
presumptive evidence of, 155. 
of money into court, 198. See tit. Moyiet/. 
plea of solvit ad diem — proof of payment before the day, 
215- 

plea of payment, admits title of plaintiffs to sue, 171. 
on plea of payment of principal and interest, proof that a 
gross sum was :icce|)ted as full payment, 215- 
payment to third person by order of plaintiff', 215. 
proof of tender and refusal, evidence to support an aver¬ 
ment of payment, when, Id. 

PEDIGREE, 

proof of, by hearsay, 244. Sec tit. Hearsay. 
bills in Chancery, not evidence of, 85b. 
depositions, not evidence against a stranger, 247, 
special verdict, whether evidence between third par¬ 
ties, 321. 

PENAL ACTION, 

act of parliament, discharging the defendant, evidence 
- under nil debet, 311. 

PERAMBULATION. 

evidence of boundary of parisli, 2,5b- 
PERFORMANCE, 

,plea of, in action of covenant, admits part of deed set out, 
171. 



PERJURY, 

proof of, by a single witness, not sufficient, 148- 
conviction of, incapacitates witness, 28. 
party imured, competent witness, on prosecution for, 120. 
proof of defendant’s oath to answer in Chancery, 393. 
several indictments against several, — defendant in one case 
competent for defendant in another, 46. 
on indictment for, in answer to a bill of injunction filed by 
B., B. is competent, 48. 

PETIT TREASON, 

on indictment for, prisoner may be found guilty of murder, 
218 

PETITIONING CREDITOR. See tit. Bankrupt, 

PILLORY, 

punishment of, abolished, except for perjury, or subornation 
of it, 30.(8) 

does not disqualify witness, 30. 

PLACE, 

variance in proof of, 230. 

POLICY OR INSURANCE, 

construed with reference to usage of merchants, 589- 
not to be contradicted by usage, .590. 
alteration of, its effect, 547, 549. 
alteration of, (:vc. with consent, 51'9. 

to correct mistake, .550. 

action on, 

eapHiin, when competent to ]>rovc the ship’s desti¬ 
nation, 47. 

underwriter, competent, 46. 

declarations of partv interested, when admissible, 9L 
POLYGAMY. See tit. Bigamt/^ 

POSSESSION, 

prinift facie evidence of property, 162. 
ground for presuming a grant, when, Id. 

posi; 

proof of sending notice by, 481. 

POSTEA, 

indorsed, when evidence of verdict, 389. 

evidence that cause was tried, Id. 
may be produced by associate, 3tK>. 

POWER, 

deed under, how executed and attested, 507. 
PRAEMUNIRE, 

disqualifies witness, 29. 

PREAMBLE, 

of act of parliament, evidence, 310. 

PRESCRIPTION, 

hearsay, whether evidence of, 264. 

PRESENTATION, 

hearsay not evidence of, 265. 

PRESUMPTION AND PRESUMPTIVE EVIDENCE, 
nature of, 152. 168. 
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PRESUMPTION AND PRESUMPTIVE EVIDENCE {cont.} 
presumption of law—of fact, 153. 
presumptive evidence of legitimacy, 154. 

from fact of birth during marriage, Id. 
how rebutted, 154. 
of payment, 155. 

of payment of bond, after 20 years, 155, 156. 
hew rebutted, 156. 

release of quit-rent not presumed from non-pay¬ 
ment, 161. 

possession prim^ facie evidence of property, 162. 
grants, agreements, licence, presumed from usage, 162. 
deed of composition not presumed merely from usage, 163-^ 
grant presumed against reversioner, from permission of te¬ 
nant, when, 167. 

circumstantial evidence, in criminal cases, 168. 
presumption of law from presumption of fact, 171. 
death presumed at the end of seven years, 212. 
PRINCIPAL, 

in second degree, charged as principal in first degree, not 
a variance, 219. 

charged as such, cannot be convicted as accessary, Jd. 
conviction of, evidence against accessary, wJien, 323- 
witness against accessary, on indictment for receiving stolen 
goods, 39. 

or fbr taking reward to help to stolen goods, Id. 
PRIVILEGE OF WITNESS, 

in not giving evidence, what, 286. 

1. when the action might subject to penalties, 286. 

2. or subject to civil suit, 287. 

3. or subject to forfeiture, 288. 

4. or degrade the character, 289. 
questions reflecting on character, may be asked, 292, 293 
from arrest, in attending a trial, 5, 6. (Sec tit. JVifness.) 

PRIVILEGED COMMUNICATIONS, 
what not to be disclosed, 294. 
rule as to informer, Id. 

PROBATE, 

of will of personal property, what, 334. 

conclusive of validity of will, when, 335. 
tlie only proof of executor's title, 336* 
may be shewn to be forged, 336. 
of will of real property, not evidence of will, 336. 

whether evidence to prove pedigree, 397, 398. 
evidence, if the will in possession of the othex 
party, 398. 

proof of will in ecclesiastical court, 397. 
proof of revocation of probate, 398. 
examined copy of probate, 397. 
exeinpliflcation of probate, Id. 
copy of ledger-booK, 398. 
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PROCHEIN AMY, 

not competent, in suit by infant, 59. 

PROCLAMATIONS, 

proved by Gazette. See Gazette, 

PRODUCTION, 

of writing. See tit. Writing, 

PROFERT, 

of deed, dispensed with, when, 492- 
bargain and sale pleaded with,—copy of enrolment may 
be shewn, 496. 

PROMISE, 

of lease to witness, 62. 
of benefit on event of suit, 62. 

to answer for another’s debt, default, &c- 443. See tit-* 
Stat, of Frauds, 

PROMISSORY NOTE, See Bill of Exchange. 

PROSECUTOR, 

competent witness, 119. 

though entitled to reward or penalty, 
general rule, 120. 
exception in case of forgery, 121. 
in case of forgery, (see tit. Forger^,) 

party injured not allowecl to prove any material 
fact, 121. 

competent, if not liable on forged instrument, 122. 
as Cashier of Bank of England, Id. 
or where the banker has no^: debited the party. 
Id. 

or after release, Id. 

PUBIJC BOOKS, Sec tit. Booh, 

entry in, proved by examined copy, 421- 
inspcction of. See tit. Inspection, 

PUBLIC RIGHTS, 

proof of, by hearsay, 263- 

verdict evidence of, though between other parties, 320- 
PUBLICATION, 

of newspapers, proof of, 240- 
PURGATION, 

ancient doctrine of, 31. 

its effect in restoring competency, Id. 

PUTTING OFF, 

of trial for absence of witness, 16. 



QUAKERS, 

may affirm in civil cases, 26. 
not in criminal cases, Id. 

what criminal, within tlie rule, Id. 
in criminal cases, in their own defence, 27. 
QUALIFICATION, 

in action on game laws, plaintiff need net di^rovc, 208. 

r u 3 
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qualification, (conthmed) 

need not be disproved in proceedings on conviction before 
magistrate, Id. 

QUAKE IMPEDIT, 

hearsay not evidence of presentation, 265. 

QUIT-RENT, 

release of, .not presumed, after 20 years non-payment, I6L 


K 

RAPE, 

on indictment for, the woman not compellable to answer as 
to her criminal connection with other men, 190. 

such evidence not admissible, 190. 
her general bad character for want of chastity may be 
shewm, 190. 

or her previous connection with the prisoner, 190. 
the account given by her, immediately after the injury, ad¬ 
missible, 279. 

not evidence as to the truth of the account, 279- 

RATE, 

book for copies of, how kept, 410. 

RATED INHABITANT. See tit. InhahitanL 
RECEIPT, 

old receipts of rents, when evidence, 260, 261, 262. 
RECEIVER, 

entry by, of receipt of rents, 266. 
proof of entry, 269. 

RECITAL, 

of a deed in another deed, 499. 

RECORD, 

what, 308. 384. 

when complete, 387. 

not to be contradicted, 308. 

evidence, that the verdict was entered by mistake, not ad¬ 
missible, 308. 

not conclusive as to facts averred, when the facts are not 
traversable, 309. 

nor, as to the time of the offence, Id. 
keeper of the records-i-niay speak to their condition, 308. 
inspection of record, 422. 
admissions on record, need not be proved, 173. 
issue on nul tiel record, how proved, 385. 
variance in proof of record, 227. See tit Variance^ 
proof of record, by exemplification, 385. 

by examined copy, 387. 
how proved to be examined, Id. 
when ancient record has been lost, Id. 
office copy of record, 388. 

C3py of judgment, signed by master, not evidence, 387- 
RECOVERY, 

deed to makj* tenant to tJie writ of CJitry, when evidence 
of, 392. 
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RECTOR, 

books of deceased, evidence for his successor, when, 258. 

REGISTER, 

of navy office to prove a sailor’s death, 412. 
of parish. See tit. Parish. 
of ship. See tit. Ship. 

RELEASE. See tit. Witness. 

of interest, restores competency of witness, 132. 

^^encral release, 133. 
by ^mardian, 134. 
co-ob!igee, Id. 
bankrupt, Id. 
creditor of bankrupt, Id. 
from residuary legatee, 135. 
on trial of forgery, 134- 
unnecessary, 1. where an offer to release, 136. 

2. interest acquired fraudulently, 136. 

3. where witness indifferent, 139. 

RELEVANCY, 

of proof, 172. 

RELIGIOUS PRINCIPLE, 

defect of, when ground of incompetency, 22. 
examination as to opinions, 23. 

REMAINDER, 

one taking an estate in, not competent to speak to the 
title, 62. 

REPLY, 

evidence in, when defence is known, 210, 211. 
REPUTATION, See tit. Hearsay. 

RENT ROLLS, 

old, when evidence, 261. 

RES GESTA, 

hearsay, part of, when evidence, 278. 

See tit. Hearsaij. 

REVERSAL, 

of judgment, 
restores competeney, SL 
REWARD, 

persons entitled to, on conviction, not incompetent, 119. 

cases, in which rewards are given, 119. (*) 

cases, in which the rewards liavc been taken away, 119. 


ROAD. See tit. Boundart/. 

on indictment for not repairing, verdict of is conclu^ 

sive against tlie parish, 322. 

defmulants may shew, under plea of not guilty, that the pa¬ 
rish lias been exempted from repairing by act of parlia- 
liament, 311. 

inhabitants of parish not competent, 126. 

on jiroseciition for offences against the highway act, inha¬ 
bitants are competent, Id. 

on a question whether the occupier of particular land is 

u u4 
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ROAD, (continued) 

liable to repair, an award between a former occupier and 
the township is not evidence, 251. 

ROBBERY. See Indictment, 

on indictment for, prisoner may be convicted of simple 
larceny, 218. 

ROLLS, 

of manor court. See tit. Manor. 

RULE OF COURT, 

signed by proper officer, good evidence, 388. 


S 


SALE, 

after proof of sale of goods to defendant and J. S., J. S. i^s 
not competent to prove the sale to himself alone, 50. 
action for sale of lands. See tit. Stat. of Fraiida. 
memorandum of sale by auction, 4-70. 

SEAL, 

of the king, or public courts of justice, need not be proved. 
386. 

of private or foreign courts, how proved, 387. 
of corporations, how proved, 387. 

SEALING, 

of deed, 505. See Deed. 

SECONDARY EVIDENCE, 

of writings, when admitted, 485. 
what, admissible, 489. 

SEISIN, 

of devisor, proved by declaration of deceased occupier, 
255. 268- 
SENTENCE, 

of courts. See tit. Judgment. 

SERVANT, 

incompetent to disprove his own negligence in action 
agaiiist his master, 54. 

competent, in action by his master, to prove delivery of 
goods, &c. 128. 

not to prove acts done by him out of the course of 
his duty, when, 129. 

SESSIONS, 

order of, confirming order of removal, conclusive as to all 
parishes, 322. 

discharging, conclusive only that the scttlcnieni. 
was not with the respondents, 322. 

SETTLEMENT, 

declarations of pauper as to, not admitted, 251. 
by purchase of estate, 

' parol evidence may be admitted to shew that the 

purchaser agreed to pay more than 30/., 
though the deed expresses less, 583. 
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SETTLEMENT, 

or that less was paid than is expressed, 584. 
SHERIFF. See tit. Unier-Sheriff, 

officer, indemnifying him, not competent witness for him, 58. 
admission of; as to custody of debtor in execution, 
evidence against sheriff, when, 106, See tit. Agents 
and Admission* 

copy of warrant, not sufficient proof of agency of under- 
sheriff, 107- 

bond of indemnity, not sufficient, Id. 
authority from the sheriff shewn by the warrant, Id. 
or by his recognition of the bailiff, Id. 
what recognition sufficient, Id. 
i'cturn of, on the writ, evidence of the facts there stated, 
391. 

inquisition by sheriff, 377. 
action against, 

landlord to whom he has paid arrc!ars of rent, not com¬ 
petent to prove the rent due, 55. 
the question being, whether goods, taken in execution, 
belong to A. B. or to the plaintiff, A. B. is not compe¬ 
tent, 66. 

declaration of bailiff, when evidence, 106. 
declaration of under-sheriff, evidence, 106. 
evidence as to insufficiency of pledges, ‘236. 

SHIP, 

property in, proved by possession as owner, 410. 
log-book of, evidence of time of convoy’s sailing, 412. 
register of, evidence of want of title, when, 408. 

not evidence of property, unless recognised, 409. 
conclusive, that persons not iianiod therein are not 
owners, 409. 

articles, to be produced by defendant, in action for wages. 
473. 

declarations of the owner, evidenc(; in action for freight by 
the owner, 94. 

SHOP-BOOK. Sec tit. Tradesman. 

entry by deceased shopman, when evidence, 269. 
by the master, not evidence, 273- 

ntay be used us a memorandum, Id. 

SIGNING, 

of deed, or will. See tit. Deed. Will. 

SLANDER. See tit. Libel, 

proof of the slanderous words, 216. 

against person in professional capacity, when necessary to 
prove his qualification, 238, 239. 
other actionable words, when evidence, 185. 
evidence of plaintiff’s character, when admitted, 188. 
SOLDIER, 

examination of, under mutiny act, when evidence, 379. 

Sec tit. Exnminaiion* 
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SOLICITOH, 

not allowed to give evidence of professional conununication* 
of his client, 139. 

See tit. Counse/* 

SOLVIT AD DIEM. 

See tit. Bond, 

SON ASSAULT, 

See tit. Iresnass. 

SPECIFIC PE11F6rMAN(!E, 

on bill for, defendant may shew that the agreement has 
been discharged, 598. 

or that it is different from that intended, 
602. 

or that they afterwards agreed to a variation, 
602. 603. 

plahitiff may shew tlie omission of a term by 
fraud, 604. 

whether he may shew it by mistake or sur¬ 
prize, 605. 

cannot vary agreement by parol evidence, 
so to have it executed in its varied 
form, (>08. 

part performance of agreement for land, wliat, 
610. 

STAMP, 

contents of unstamped paper cannot be shewn, if stamp 
necessary, 538. 

after payment of money into court, want of stamp no ob¬ 
jection, 553. 

or after admission, by plea, of authenticity of the writing, 
559. 

other proof of the transaction, besides the writing, when 
admissible, 519. 

fact of payment may be shewn, if receipt unstamped, 
Id. 

unstamped receipt, used as a memorandum, Id. 
agreement admitted on the record, need not be 
stamped, Id. 

in action on note unstamped, when plaintiff may re¬ 
cover on other counts, 539. 

foreign instrument, to be stamped according to tlie Jaw 
of the country, 540. 

bill incipient here, completed out of the kingdom, 
Id. 

of proper value and denomination, 544. 

receipt stamp not sufficient for promissory note, Id. 
articles of agreement under seal to be stamped as 
a deed, Id. 

agreement for house, and also for goods in it, to be 
stamped as a lease, Id. 

value being greater than the true stamp is not ma¬ 
terial, if the denomination right, 545. 
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ST AMP, (continued) 

where the denomination is different, but of 
equal or greater value, commissioners 
may re-starap, when, Id. 

several stamps on one instrument, when neces¬ 
sary, 542. 

new stamp, on alteration of instrument, when 
necessary, 546. 

on bill of exchange or promissory note, 
546. 

on policy of insurance, 547. 
alteration as to time of sailing, 548. 

as to property insured. Id. 
as to seaworthiness, 549. 
alteration without consent of all parties, 
Id. 

by consent, to correct mistake, 
550. 

unstamped instrument, evidence for collateral pur¬ 
poses, when, 553. 

in action for penalty for illegal insurance. 
Id. 

for bribery at election, Id. 

unstamped paper, as a memorandum, Id. 

as secondary evidence, 
Id. 

unstamped agreement may be inspected, 
to ascertain the time with reference to 
a subsequent agreement, 554. 

or to see the nature of 
the hand-writing, 
554. 

unstamped instrument may be recovered 
in trover, 554. 

unstaniyed instrument, evidence in prose¬ 
cution for forgery, 554, 555. 

draft, unstamped, not admissible on indict¬ 
ment for secreting a letter contUining, 
&'c., under st. 7 G. 3. c. 50. s. 1. Id. 

policy of insurance unstamped, not evi¬ 
dence on indictment for burning, &c. 
with intent, &c. 556. 

party when compellable to produce writings, to 
be stamped, previous to trial, 473. 

lost instrument presumed to be stamped, when, 
557. 

want of, when to be repaired, and how, 558. 

want of stamp not to be objected to, after pay¬ 
ment of money into court, 559. 

agreements, what, to be stamped, Id. 

minute of agreement by auctioneer. 
Id. 
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STAMP, {continued) 

written contract of marriage need 
not, 560. 

fresh item added, Id. 
receipt properly stamped as such, 
admissible, though it contain an 
agreement, Id. 

cognovit need not be stamped, Id. 
agreeuicuts exempted from stamp, what, 561. 

1. memorandum of assurance, Id. 

, 2. memorandum for granting lease, 

Id. 

agreement, when a present de¬ 
mise, Id. 

3. memorandum for hire of la¬ 

bourer, &c. 562. 
agreement for assignment of 
apprentice not exempted, Id. 

4. memorandum for or relating to 

sale of goods, 562. 
agreement to take a share of 
goods, &c. Id. 

agreement to indemnify on re¬ 
sale, drc. Id. 

guarantee for payment of goods, 
Id. 

agreement for money on pledge 
of go«>ds, 563. 

agreement for making of goods, 
Id. 

agreement for sale of crops, oG t. 

5. memorandum between master 

and mariners of ship, 565. 

6. letters containing agreement re¬ 

specting merchandize between 
mercliants, Id. 

STATUTE OF FRAUDS, (st. 29 C. 2. c. 3.) 
first and second sections, 436. 

leases of land by parol — their effect, Id. 
leases, not exceeding three years, excepted, lil. 
meaning of these sections, 437. 
easement in land not within the first, Id. 

as, agreement for use of a way, Id. 
other examples. Id. 

leases by parol, though not available as to the du¬ 
ration of interest, yet may he evidence for other 
purposes, 438. 

parol leases for more than three years, create a te- 
.nancy from year to year, 439. 
third section, Id. 

as to assignment or surrender of leases, Id. 
meaning of this section, Id. 
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STATUTE OF FRAUDS, (continued) 

if a deed, before the,statute, was requisite for a 
surrender, still necessary, 439- 
a lease not surrendered by mere cancelling, Id. 
acceptance of new lease, Id. 
recital in a lease, that a former lease is surrendered, 
not a writing within the section, 440. 

Jburth section, Id. 

eases to which it applies, 440, 441. 
where the agreement is not the subject of an action, 
Id. 

agreentent need not be declared upon, as written, 
442. 

must be shewn by defendant’s plea to be in writ- 
ing, Id. 

when defendant has paid money into court on plain¬ 
tiff’s declaration, written agreement need not be 
proved, 442. 

party, admitting tlie mere fact of an agreement, may 
avail himself of the statute, 443. 

M'here an agreement is for several things, if the 
plaintiff cannot recover upon part of it for want 
of a written memorandum, he cannot recover at 
all, 443. 

promise to answer for another person's debt, Id. 
general rule: and cases within this clause. Id. 
facts tending to shew which 2 )arty liable, 444. 
original undertaking — collateral, 444, 445. 
promise to pay in consideration of staying a suit 
against J. S., when within the clause, 444. 
purchasing the debts of creditors of third person, 
not within the clause, 446. 
promise to pay for attendance on third person, 
when defendant was under legal obligation to 
pay, 447. 

agreef/tent in consideration of marriage, 447. 

mutual promises to marry, not within the clause, 
Id. 

contract or sole of lands, 449- 

meaning and extent of the clause, Id. 
sale of lands by auction, within it, Id. 
agreement for rent charge, right of common, &c. 
449. , 

that an arbitrator shall determine as to 
a lease, Id. 

for easement in land, Id. 
for abatement of rent of land, 450. 
for crops growing in land, Id. 
agreement not to be performed within a year, 451. 
cases within the clause, Id- 

depending on contingencies, Id. 
agreement to he in writing, iSQ, 

1. Subject-matter of the writing, Id. 
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STATUTE OF FRAUDS, (continued) 

meaning of tlie word “ agreement" in this 
clause, Id. 

consideration to be stated, 452. 
amount of debt of third person, which defend¬ 
ant has promised to pay, need not be men¬ 
tioned, 453. 

contracting parties must be named, 45S. 

2. What a “ memorandum or note of agreement" 
453. 

deed, though not available as such, yet in 
some cases evidence of terms of contract. 
Id. 

terms of agreement need not be contained in 
a single paper, 454. 

if several papers, they need not be contem¬ 
poraneous, Id. 

must be connected, and not by parol evi¬ 
dence, Id. 

examples of contracts proved by several con¬ 
nected papers, 455, 456. 

Agreement to he signed, 457. 
mere draft of agreement read over, not sufficient, 
Id. 

though perused and altered by defend¬ 
ant, Id. 

part of the paper, where the signature is made, 
immaterial, Id. 

w'hether sufficient, if the defendant’s name is 
written in the body of the agreement, Id. 
defendant’s name printed, sufficient, 45H. 
signing as witness, with knowledge of contract, 
Id. 

drail of lease recognized by indorsement of tlie 
party, Id. 

or by his letter, Id. 

^iigyiing by the party charged, or some other person 
thereunto latofully authorised by him. 458. 

1. As to parly, who ought to sign, 459. 
memorandum of agreement, naming both par¬ 
ties, but signed only by one, will bind tliat 
one, Id. 

omission of signature supplied by letter, &c. 
Id. 

2. Who a person lav^ully authorised within the 

fourth section, 459. 

agent need not be authorised by writing 
auctioneer, the agent of seller, 460. 
auctioneer’s receipt of deposit, when sufficient 
note of agreement. Id. 

auctioneer’s clerk, when authorised to sell, Id. 
auctioneer, agent of purchaser, Id. 

&gent must be a third person, not one of the 
contracting parties, 460, 461. 
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STATUTE OF FRAUDS, {continued) 

Seventeenth section, 461. 

executory contracts within it, 462. 
contract for the making of goods, not within it, 
46S. 

as, bespeaking a chariot not yet made, Id. 
or buying wheat, which was to be threshed, Id. 
sale of goods by auction seents to be within this sec¬ 
tion, 464. 

written memorandum not necessary, where part of 
the goods has been accepted, 465. 
what such an acceptance. Id. 
acceptance of sample, Id. 

what tantamount to delivery, where goods are 
ponderous, 467- 

delivery of key of warehouse, Id. 
delivery of muniments of ship, Id. 
sale of part of the goods by the buyer, 467- 
order, for delivery, to warehousemen, Id. 
weighing and measuring by order of buyer, Id. 
buyer’s writing his name on the goods, Id. 
buyer’s using them as his own, Id. 
delivery to carrier, when acceptance, 467. 
contracts for transfer of stock within tliis section, 

468. 

710^^ or memorandum of bargain^ wliat within the 
section, 46J). 

consideration of the bargain need not be stated, 

469. 

w'hat signing sufficient, 470. 
signing by one party alone binds him, Id. 
signature of broker, when the signing of both par¬ 
ties, Id. 

entry of broker in his book, Id. 
bought and sold notes, Id. 

auctioneer, at sale of goods, the agent of buyer 
and seller. Id. 

memorandum of sale by auction, 471. 

STEWARD. 

entry by deceased, as to receipt of money, 265. 
competent, as to custom, 128. 

suRPa:NA, 

ad testificandum, writ of, (see tit, Witness,) 
what, 2. 

how many may be put in one writ, 4. 
re-sealed, in case of tenianet, 4- 
scrvice of, 4. 
duces tecum, 14. 386. 

SUBSCRIBING WITNESS, 

may impeach execution of a deed or will, 40. 
proof of writings by, 503. 
handwriting of, when proved, 512. 
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SUBSTANCE, 

of issue to be proved. See. tit. Evidence. 

SURRENDER, 

of lease, how made, 439. 

SURROGATE, 

proof of acting, evidence of appointment, 237- 
SURVEY. See tit.' Terrier, 

of benefices by Pope Nicholas, 402. 
history of, Id. 
evidence of what, Id. 
valor bcncficioruin in reign of H. 8. 403. 
in time of the commonwealth, Id. 

their great authority in questions of tithes, Id. 
ancient surveys, evidence, without proof of comniissioii. 
when, 403. 

of manor or estate, when evidence, 262. 

SWEARING, 

form of, 24. 



TAXATION, 

of Pope Nicholas, 402. 

TENANT, 

in action against, other tenants not competent to prove the 
right of taking off the aw'ay going crop, 55. 
in possession, not competent to support his landlord’s title 
in ejectment, 58. 

TENDER, 

of expense to witness, 2. 11- 
TERRIER, 

of manor, evidence of boundary or tenure, 416. 
ecclesiastical, what, Id. 

evidence of church possessions, Id. 
for parson, when, 418. 
against him, when, Id. 
from what repository, 417. 
by whom to be signed, 418. 

signed by inhabitants of a parish, evidence of a farm- 
modus, though the persons signing are not shewn 
to have been occupiers, 418. 
not evidence, unless possession satisfactorily ex¬ 
plained, 417. 

TIME, 

variance in proof of, 229- 
TITHES, 

receipt of, evidence, of parson’s title, as against him, 238. 
entry by deceased rector, evidence, when, 258- 
entry in collector’s book, the receipt of tithes. 260. 
n^odus on one particular farm, not evidence of modus or 
another, 184. 
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TITHES, (continued) 

unless some connection shewn, Id. 
composition real, not to be presumed from usage, 163. 
in action for, plea that plaintiff had not read the thirty- 
nine articles, to be proved by defendant, 209. 
answer of occupier of land, in a tithe cause, evidence 
against a succeeding occupier, 358. 

See tit. Prescription* Terrier* Modus* Survey* 

TOLLS, 

hearsay evidence of right of, 256. 
verdict, evidence of, though between other parties, 320. 
TRADESMAN, 

entry in his books, by deceased shopman, evidence of de¬ 
livery of goods, 269. 

observation on tliis sort of evidence, 270. 

entry by tradesman himself Jiot evidence, 273. 

entry, used as memorandum by shopman, 271. 

entry by clerk, who is living, though abroad, not evidence, 

271. 

entry by servant, stating terms of agreement, not evidence, 

272. 

book, open to customer,—effect of, as a bill delivered, 272. 
clause in st. 7 Ja. c. 12. as to admissibility of shop-books, 
273. 

treason! 

confession, evidence in case of, 117. Sec Confession* 
conspiracy to seize the king’s person, an overt act of con¬ 
spiring his death, 171. 

so conspiring with foreigners to effect an invasion, Id. 
no overt act oidistinct treason tube proved, 193, 191'. 
two witnesses necessary, when, 48. 149, 150. 

not as to collateral facts, 151. 
declarations by c(»-conspirators, how far admissible, 96. 
evidence of prisoner’s character, on trial for high treason, 
191. 

TRESPASS, 

for assault* See tit. AssaulL 

on plaintiff’s wife—plea of not guilty admits marriage, 
174. 

what number of trespasses, within the days mentioned 
in the declaration, may be proved, 185, 

or one trespass beyond the remotest day. Id, 
defendant, in another action for the same assault, com¬ 
petent, 46. 

co-trespasser, competent witness, 401. 
declarations by co-trespasser, how far admissible, 96, 
Jbr taking soodsy 

defendimt may shew title, under general issue, 180. 
what property sufficient to maintain the action, 162. 
action by Igister of cattle, 

by stage-coachman, Id. 

/or mesne profits* 
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TRESPASS, (continued) 
for mc&ne prints, 

judgment in ejectment conclusive os to right of 
possession, 327. 

<juare clamum Jre^il, 

title OT defendant may be shewn, under general 
issue, 179. 

or title in u third person, and entry his com¬ 
mand. Id. 

licence from plaintiff cannot, Id. 
nor defect of fences, 

. nor easement, Id, 

proof of entry for distress admissible, under general 
issue, Id. 

TRIAL, 

yutling off for absence of witness, 16. 
motion for, 16. 
notice of, 17. 
aiiidavif, 17. 

when it cannot l)o put olf, 17. 
after sham plea, 
other causes, Id. 
consent of parties, 16. 
application on part of plaintiff', 16 

TRUSTER, 

not incompetent witness, as liable to action, 50. 



UNDER-SHERIFF, 

declarations by, when evidence against tbe sheriff, 106. 

See tit. Sheriff', 

UNDERWRITER, 

competent for another underwriter in action on policy of 
insurance, 46. 

USAGE, 


evidence of agreement, 124*, 125. 
to explain ancient charters, 576. 
private deeds, 578. 
mercantile contracts, 589. 

• See tit. Custom, Easeme.ni, Presumptioii, 

USE AND OCCUPATION, 

in action for, unnecessary to describe where the premises 
lie, 231. 


USURY, 


if described as lying in a particular parish, 
they ought to be so proved, id. 


in action for penalties, the borrower competent, 48. 

evidence of otlfer usurious contracts 
no' admissible, 285. 

may be given in evidence, under non-assumpsit, 175. 

not in debt on bond, unless pleaded, 177. 
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UTTERING, 

indicCment for uttering forged notes or bad money 
proof of prisoner having uttered others similar, used 
as evidence of his knowledge, &c. 195, 

V 


VARIANCE, 

in proof of contract, 222. 

in action of assumpsit—in action of tort, when con¬ 
tract necessary to be stated, 223. 
contract in the alternative, 223. 
how much of contract to be staled, 223. 
when ail parties to the contract are not sued, 22i, 
in proof of prescription, 225. 

possessory right of common, 22fi, 
in proof of deed, 22(J. 
of record, 227. 

when record only described^ Id. 
when its subatance set out, 228. 
in proof of time, 229. 
of place, 230. 
of slanderous words, 216. 
examples of variance, 

demise pleaded to hold /i ow a certain day — demise proved 
nn tliat day, 217. 

in replevin —part only of the cal tic proved to he levant 
and couchunt, 226. 

proof oi' larger right than that claimed, 226. 
on issue whether A. and H, were churchwardens—proof 
that only one was, 217. 

averment, that plaintiff was constable in parish df P., and 
proof that he was sworn in for a liberty, of which P. was 
only part, 217. 

prisoner, charged as principal in 1st degree—proved to be 
principal in 2d degree, not a variance, 219. 
variance as to means of killing, on charge of murder, 218. 
in assumpsit, it is no variance, that others besides the de¬ 
fendant arc parties to the contract, 221-. 

but if others ought to join as parties in the action, 
the defendant may take advantage of it, on non 
assumpsit, 225. 

how much of the contract need be set out, 
223. 

in action of tort, it is noi. a variance to shew that others 
ought to have joined in suing, 225. ^ 

See other examples under tit. Murder, Principal* 
Exndence 

VENDOR, 

when competent to prove the title of the vendee, 47. 
in action for non-performance of contract, he need not 
prove execution of his title-deeds, 495. « 

X X 2 
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VENUE, 

wlien the place is only for venue, a variance in the place 
proved, not material, 2f50. 

on indictment for ie\ony at a certain place, if there is no 
such place in the county, the indictment void, 

VERDICT. See tit. JudgnmiU 

udmissible in evidence, when, 313. &c. 

considered with reference to the parties, 313. 

with reference to the subject watier, 'M25. 
conclusive between same parties, when, 314—316. 
to be conclusive, must be pleaded, 314. 
who the same parties, 315. 
who the real parties, 316. 
in ejectment, 316. 
in trespass, 316, 317. 

evidence between to the liist suit, 317. 

privy in blood, 317. 
privy in estate, 317. 
privy in law, 3J7, 313. 

decret' between vicar and impropriatoi 
evideiiee between tlnir siu’cessorf,, 
318. 

judgment for schoolmaster (»f bospit;il 
evidence for successor, 31S. 
judgment of ouster in quo xenrruuit*, 318. 
not evidence apuinsl a stranger, 313. 
not c‘\ idence/or r/ sirauner, 313. 
exceptions, 

1. Verdict as to customs, tolls, itc- 

320. 

2. Jiulgtueut of courts ol' cxcin- 

sive jurisdiction, 321. 

3. Judgment of quarter scssi{»ns in 

appeals, 322. 

4. Convictions, 322. 

.j. Judgment, cvidcnct' by way ot 
inducement, 323. 

>pccial verdict, stating a pedigree, 
whether evideuce betwecri third 
persons, 321. 

verdict in action for negligence oi 
servant, is evidence in action by 
the master against tlie servant, 
. 315 /. 

considered with reference to the 32,7- 

verdict in trover, a bar fco an action for 
money bad and received, Id, 
where [tlaintifl' in first action failed from de¬ 
fect of pleading, Id. 

or gave no evidence of the 
demand, Id. 

verdict final only, as to its proper purpose, 
325. 

verdict in action for a nuisance not conclu¬ 
sive as to the right, 326. 
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VERDICT, (continued) 

verdict in ejectment, not conclusive as to 
title, in another ejectment, 327. 
verdict in criminal case, whether evidence in 
civil, Id. 

evidence, that the verdict was entered by mistake, 
not admissible, 328. 

in debt on award, and “ wo such atvard” pleaded, 
the jury cannot find the award void by matter 
dehors, 173. 
proof of verdict, 389. 

nisi prius record with postea evidence of trial, 
389. 

proof of verdict and damages, Id. 
o)j issue out of Chancery, decree to be 
shewn, Id. 

VESTKY-BOOK. See tit. Parish. 

VICAH, 

books of deceased, 2.5S. 

VICARAGE, 

endowment of, when [nesumed, 1b:>. 

VICE-CONSUL, 

certiheate of, abroad, 382. Sec tit. Ccrtifiaitc. 
VIDELICET, 

efieet of, in pleading, ‘227. 

VOIRE DIRE, See tit. IVUnts.^. 
exainiiuition on, 131. 

objection, arising on, may be removed on the same, 131. 


W 


WAGER, 

in action for, (»ne who lays a similar wager is competent, 
136. 

on eveiit of prosecution, will not make witness incompetent, 

139. 

WAGES, 

in action for, by seamen, the contract to be produced by 
the ilefendant, t72. 

rule conhned to voyages on board of British ships, l-VS- (1). 

the captain must produce the articles without notice, if ho 

has any objection upon them, Id. 

WAIL 

articles of, how proved, 405- 

proof of, by proclamation for reprisals in Gazette, 105- 

notorlety of, sufficient proof, Id. 

ilccJaration of, by foreign government, evidence of com* 
nicncement of hostilities, Id. 

WARRANT. See tit. IVrit. 

WARRANTY, 

action in tort for breach of warranty of goods — plaintiff 
need not prove that defendant knew' the goods to be in 
an unfit state, though so averred, 

X \ 3 





678 


INDEX. 


WARRANTY, {continued) 

the Bubstantive parts of! the warranty to be stated 
and proved, 161. 

WASTE, 

action for, 215. 

WAY. See tit. Road» 
public right of, 

hearsay evidence of, 256. 263. 

verdict, evidence, though between other parties, 
320. 

private right of 

hearsay, whether evidence of, 264. 
usage, evidence of, 164. 

extent of right limited by the usage, 166. 
use of way for carriages, evidence of a grant 
of drift-way. Id. 

WIFE. See tit. Husband and Wifr- 
WILL, 

offersomd properlu, 

proof of, in ecclesiastical court, 335, 
probate, evidence oi', Id. Sec tit. Probate* 
ledger-book of ecclesiastical court, 398. 
copy of, Id. 
o f real propertp^ 

requisites of, by stat. of frauds, .527. 
of copyhold, requires neither attestation nor signing, 
527. (*) 

exemplification of will, not evidence, 530. 
probate of, whether evidence to prove a pedigree, Id. 

as secondary evidence, Id. 
proof of iKill', by subscribinfr xidtness^ 530. 
single witness, sufficient, at law, Id, 
rule in Chancery, 531. 
on trial of issues, 531. 

“ credible witnesses,’* who, within 5th section of 
stat. of frauds, 527. 

convicted of infamous crime, not good wit¬ 
ness, Id. 

witness interested under will, Id. 

whether competent, after release, Id. 
devise to witness, void, 529. 
creditor may attest, though will charged with 
debt. Id. 

subscribing witness, what to prove, 531. 

may prove will forged, 40. 

signings 531. 

in any part of will, 

of part, intending to sign tlie whole, 

by mark, 

by stamped name, 532. 
by seal, insufficient, Id. 
when testator is blind, Id. 
aUestaiioHi 533. 
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WILL, {continued) 

witnesses need not express that they subscribed 
in the testator’s presence, li\, 
on trial of issue from Chancery, all the witnesses 
must be examined, 531. 
witnesses need not see testator sign, 533. 
if he acknowledges his will, vsufficient, Id. 
need not all attest at the same time, 5.S'1« 
nor attest every page, Id. 

‘ whole will must be present, 534. 
attestation by mark, 534, 

in presence of testator, Id. 

if the witness might see the attestation, 
sufficient, 535. 

execution^ /roto proved^ when .siihscrihing x^ntness 
dead, insane^ or abroad^ 535, 53G. 

when hand-writing cannot be proved, 53(5. 
will 30 years old, whether to be proved, Id, 
witness denying or impcaching the execution, 537. 
will impeached tor fraud — evidtMice is admissible of 
wliat testator said at the time, 581*- 

if impeachetl by witness, who im))utes fraud to 
the other subscribing witnesses deceased, 
evidence of tlieir good character admissible, 
537. 


wrrNEss, 


ambiguity in will, when explained by parol evi¬ 
dence, 5()S. See tit. Amhiguitij, 
mistake in will, as to devisee’s name, or description 
of property, when explained, 5(59. 
omission of name in will, 575. 
trust in will raised by parol evidence, when, (512. 


absence of, ground for putting ofF trial, 16. 
attesting witness to deed. See tit. Deed. 

to will. See tit. Will, 

deceitsed, testimony of, wlien evidence, 271. 
depositions of. See tit. Deposition, 

memorandum to assist memory of, 298. See Memorandum, 
opinion of, when evidence, 298. See Opinion, 
attendance of, in ghe evidence,, at trials 2. 
mode of procuring attendance, 
in civil cases, Id. 


subpoLMui ad tcstilicandum, 

liow many may be put in one writ, 4- 
servicc of Id. 


duces tecum, 17. 471. 
before commissioners ol’bankrupt, 6. 

expenccs need not. be tendered, 7. 
commissioners may allow expenccs, Id. 
bankrupt charged in execution, Id. 
before commissioners of inclosure, 8. 
before court martial. Id. 
before magistrates, 7. 


X X 4 
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WITNESS, (continued) 

in criminal cases, 8. 

subpfoena ad testificandum, 

service of subpccna in different parts of the 
kingdom, 9# 

witness cannot refuse to attend, 

though expences not tendered, 11. 
recognizance, 8. 

habeas corpus ad testifiewdum, 13. 
when the writ lies, 
how sued out and served, 14. 
for prisoners to come before commissioners 8. 
or court martial, Id. 
cxpcncc of witness in civil cases, 2, 3. 
coming from abroad, 3. 
compensation for loss of time, 4. 
expence, in criminal cases, 9. 

felonies, 9, 10. 
misdemeanors, 11. 
privilege of, from arrest, on trial, 5. 

before arbitrator, 6. 
before commissioners of bankrupt, 
Id. 


before court martial, Id. 
in going and returning, 5, 6- 
proceedings against, for non-attendance, 5. 
attachment, Id. 

action on case for damages, Id. 
or on stat. 5 Eliz. Id. 
incompeiency of ‘witness ; 

1. Want of understandinjf, 18. 

insane, idiots, lunatics, 

deaf and dumb, how to give evidence; 

children, when competent, 20. 

their declarations, not upon oath, 
not evidence, 21. 

2. Want of religions principle^ 

general rule; 

atlicists, infidels, incompetent, Id. 
excommunication, not a ground of objection, 
24. 


oath, how administered, Id. 

Quakers may affirm, when, 26. 

See tit. Quakers. 

3. Infamy of character, 27- 

wliat offences incapacitate, 28. 
proof of, by record of judgment, 31. 

in case of proceedings abroad, Id. 
petty larceny does not incapacitate, 34. 
competency, how restored, 31. 
purgation, ancient doctrine of, 31. 
benefft of clergy, and burning in hand, 32. 

punishment in lieu of burning, Id. 
* transportation, Id. 
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WITNESS, [continued) 

who entitled to clergy witliout the 
burning, 33. 

proof of benefit of clerOT, how, Id. 
proof of attainder, and reversal o^ 34. 
competency restored by pardon, 35. 

Under great seal, 
by act of parliament, Id. 
in case of perjury, 36- 
if pardon conditional, performance 
to be shewn, Id. 

when disability part of sentence, Id. 
warrant under ’ privy seal, insuffi¬ 
cient, Id. 

accomplices, competent, Id. 

See tit. Accomplice, 

witness invalidating liis own instrument, 41* 

4. Interest renders toilnesses incompetent^ 43. 
reason of the rule. Id. 
objection, when to be made, 130. 

taken on voire dire^ removed on voire dire^ 131, 
of the nature of the interest which disqualifies, 
45. 

interest, the (picstlun — in the event of 
the snity Id. 

x\iislies, or bias on the subject, expect¬ 
ation of benefit, &c. Id. 

witness in same situation as the party, 
Id. 

that the verdict may he heard of by an¬ 
other jury, no objection, 48. 

several actions of assault, or several in¬ 
dictments for perjury — defendant in 
one, competent for a defendant in an¬ 
other, 46. 

one underwriter competent for another, 
Id. 

vendor of estate^ selling without cove¬ 
nant for title, 47. 

dormant partncfy not concerned in the 
contract, Id. 

captain of ship, though part-owner as 
to ship's destination, not as to devi¬ 
ation, Id. 

sublessee competent, in action against 
tenant for mismanagement, Id. 

on indictment for perjury in answer 
to a bill filed by B., B. is competent, 
48. 

borrower of money competent to prove 
usury, 49- 

suhscrioing viitness to a deed cannot 
be objected to,^a8 interested, by a 
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WITNESS, (continued) 

party who asked him to attest, 
knowing his situation, 515. (3) 
contingent benejli — as, that the event 
may make it more easy to recover 
in his own case, or that the verdict 
may be heard of by the jury — no 
ground of incompctency, 49. 
liability to action or information^ Id. 
persons in oflicc, 

^ bondsman of administrator, 50. 

executor de son tort, 
trustees, agents, 50. 
witness believing hhnself intercstedy 51. 
honorary engagement to pay costs, 52. 
Where verdict may be evidence Jor or against a voit- 
nessy he is incompetent, 54. 

servant cannot disprove his own negligence 
in action against his master, Id. 
same rule as to broker. Id. 
person claiming under same custom, 55, 56. 

of common, Id. 
of away-going crop, Id. 
of liability to repair fences 
contiguous to a common, 
55. 

of parochial modus, 55. 
of exercising a trade, 56. 
of common by vicinage, Id. 
otherwise, when the right is 
merely prescriptive, Id. 
owner of rateable pr^erty, Id. 
rated inhabitants in appeals, 57. 
tenant in possession, 58. 

not to support his landlords title in 
ejectment, 58. 

person who has the promise of a lease, Id. 
persons liable to costs, not competent, 58, 
defendant’s bail, 

how made competent, 58. 
sheriffs officer giving security, 59. 
prochein uniy or guardian, Id. 
after proof of sale of goods to defendant 
and J. S. as partners, J. S. is not com¬ 
petent to prove the sale to Iiimsclf 
^one, 59. 

in action by indorsee against acceptor, 
the drawer of an accommodation bill 
is not competent witness for defend¬ 
ant to prove, that plaintiff took it for 
usurious consideration, 59. 
in ac'ion by indorsee against maker, the 
f payee and indorser, (a certificated 
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WITNESS, (continued) 

bankrupt) cannot prove the note an 
accommodation note, 59, 
otlier examples in case of notes and 
bills, 60, 61. 68. See Bills of Ex-- 
change, 

IVhere xdtness directly gains or loms by the event, he 
, is incompetent, 61.' 

however small the gain or loss, 67. 
promise of benefit^ depending on the event, 62. 
having to pay, or receive, on the event. 
Id. 

party to consolidation rule, Id. 
devisee — heir, 62. 
rated parishioner, 62. 
creditor, 66. 

not competent to increase the funds in 
the hands of the executor of his 
debtor, 63. 

bankrupt, (iS. See Bankrupt, 
creditor of bankrupt, 65. See Bankrupt, 
witness discharging his own debt, 66. 

proving himself tenant in cjectruent, 
67. 

iuicrcsled on both sides, competent, 68. 
examples, 

1. in action against ship-owners, the captain to 

prove receipt of money, Id. 

2. in cjuestion on priority of demise, lessor 

competent, Id. 

5. in action by indorsee against drawer, ac¬ 
ceptor may prove no effects in his hands, 

Id. 

4. ]uiyce of bill may prove indorsing to the 

plaintiff before the bill was due, Id. 

5. in action by ])ayee against maker of note, a 

joint maker may prove defendant s signa¬ 
ture, Id. 

6. bill of exchange drawn as in partnership 

firm,—either partner may jirove want of 
authority in the drawer, in action by payee 
against acceptor, 69, 

7. where defendant pleads in abatement, that 

he promised jointly with A. and B., A. 
may prove, that the defendant was not 
authorised by the partners, &c. 69. 
party to suit, incompetent, 71. See Party, 
though more trustee, Id. 

corporate body, liable to costs individually, in¬ 
competent though indemnified, Id. 

but competent, if liable only in corporate 
capacity, 72- 

cxceplion, in action on stat. of }Vinton, 72t See tit. 
Hundred, 
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whether competent, in action for malicious prosecu¬ 
tion, 73. 

party not compellable to give evidence, 74*. 
rated inhabitant not compellable, Id. 
one of lessors of plaintiff in ejectment, Id. 
husband and mfe of party to the suit incompele7it, 79. 

Sec tit. Husband and Wife, 
ad-missions of party^ evidence against him, 91. 

See vit. Admission, 

party injured^ competent in criminal prosccutioJis^ 
119. 

See tit. Prosecutor, 

exceptions to ffeneral rule on the subject of interest, 124. 
informers, competent, when, 125. 
inhabitants of county, parish. Sec, when, 126. 

Sec tit. Inhabitant, 

surveyor of parish, in prosecution under highway- 
act, 126. 

persons entitled to reward on conviction, 127- 
I’reemen when competent, Id. 
agents, servants, factors, when competent, Id. 
Sec Asaent, 

interested xeitness, hoxv rendered competent, 132. 

objection raised on voire dire, removed on voire 
dire, 131. 

by release, payment, &c. 132, Sec Release, 
member of corporation, made competent, 135. 

by resignation or disfranchisement, Id. 
release, when unnecessary, 136. 
examination <}f witness, 

on interrogatories, 15. 

of prisoner of war, Id. 
of witness resident abroad, Id. 

in India, 16. 
going abroad, 15. 
by consent, Id. 
as to interest, 281. 
in chief, 282. 
leading question. Id. 

rule in cross-examination, 283. 
in examination in chief, 282- 
privilegedfrom ansxuermg, when, 286. 

when he might be subject, to penalties, or criminal 
charge, Id. 

not, if only subject to civil suit, or debt, 287. 
when it might subject to forfeiture, 288. 
when it might degrade his character, 289. 
arguments for, and against, Id. 
whether such questions legal, 292. 
on voire dire, 131. 

^ witness may bo examined os to the contents of 

writings, 131, 

irhc produces the writing, it ought to be read, 131. 
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WITNESS, {contifiued) 

cross-examination qf^ 284. 
rule as to, Id. 

how far he may be led, 283. 

not to collateral, irrelevant facts, 284. 

what questions are irrelevant, 284, 285. 
witness, called and sworn, but not examined, may 
be cross-examined, 285. 

whether, after cross-examination, a party may 
recall the witness to prove his case, and put 
leading questions, 286. 

books, called for and produced, but not used, 
are not therefore evidence Jbr the party who 
produces, 476. 

but are evidence for him, if inspected, though 
not used, Id. 

regular time of calling for, Id. 

credit of, hoto impeached, 299. 

by witness to his general cliaracter. Id. 
not by evidence of particular facts, 3(X)- 
by disproving the facts stated by him. Id. 
by proof of contradictory statements, 301. 

proof that he affirmed the same thing on former 
occasions, not admissible in reply, 301. 
party calling, cannot discredit him by evidence of 
his general bad character, 303. 
may disprove facts, Id. 

■number of iK'itnvsscs, to prove a fad, 147- 

in trial for perjury, 148. 
in treason, Id. See tit. Treason. 
in courts of equity, 151. 
in ecclesiastical courts, Id. 


WORDS, 

action for. See lit. Libel. Slander. 


\\ \iV]\ Sec lit. S/ini//: 

return ol’shcrih upon, when evidence oi the fact, 391, 10/. 
suing out. how proved, 390. 

when only inducement, 
wlien the gist of the action, 391- 
(iori facias, without prool ol Judgment, evidence, when,. 391. 
pn)of of title under elcgit, 35K). 
of habeas corpus ad lestiticandum ^ 
of suhpmua ad testificandum, V Sec tit. JVituess. 

duces tecum. ) 

WRITINO. See tit. Evidence. 

how proved to be forged, 299. 526. 

by witness acquainted with writing of the supposed 

writer, 299. 

by clerk of post-office, 526- 
ancient, when evidence. See Terrier, llent-JtoUs, S^c. 

proper custody of, to be shewn, 500. 
public, not judicial, tScc. 

• inspection of. See tit. Inspcctioji. 
proof of entry in? 421. 
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WRITING, (continued) 

private. See tit. JDeed. Evidence. 
copy, of, when evidence, 

seconda^ evidence of ancient writings, when ad¬ 
missible, 485. 490. 
parol evidence of writing, Id. 
duplicate original, 480. 
process for compelling production, 472. 

party, when excused from producing, 472. 
notice to produce, 474. See tit. Notice. 
proof of writing in a party's possession, 475. 
rule of court to produce, to get the writing stamped, 

473. 

Iss of, h’ow proved, 486. 
rule for inspecting and taking copy, 473. 
judge's order for producing, in action on policyi 

474. 

proof of written instrument, 504, &c. 
nandwriting, how proved, 516. See tit. Handwriting. 
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